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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


7 CFR Part 1700 


Revision of Delegation of Authority 


AGENCY: Rural Utilities Service, USDA. 
ACTION: Final rule. 


4 


SUMMARY: The Rural Utilities Service 
(RUS), an agency delivering the U.S. 
Department of Agriculture’s Rural 
Development Utilities Programs, is 
amending its regulations to revise the 
delegation of authority to update key 
positions and room and phone numbers 
in the organization and to clarify 
authority to serve as the Acting 
Administrator, including in emergency 
situations where the Continuity of 
Operations Plan is enacted. 

DATES: February 17, 2006. 
SUPPLEMENTARY INFORMATION: Continuity 
of Operations (COOP) is a policy of the 
United States Government to have in 
place a comprehensive and effective 
program to ensure continuity of 
essential functions under all 
circumstances. United States 
Department of Agriculture DR 1800-1 
“Departmental Emergency Programs 
Responsibilities” requires RUS to 
maintain a viable COOP plan at a high 
level of readiness. 

In developing its COOP plan, RUS has 
determined it is appropriate to update 
its existing descriptions of key positions 
at RUS and related delegations of 
authority. The RUS organizational 
description has been revised to include 
one Deputy Administrator and one 
Chief of Staff position. This final rule 
also specifies that the Deputy 
Administrator is ‘‘first assistant” for 
purposes of the Federa] Vacancies 
Reform Act of 1998 (5 U.S.C. 3345- 
3349d) and updates several agency room 
and phone numbers that have changed 
recently. 


This’final rule relates to agency 
management. Therefore, pursuant to 5 
U.S.C. 553(b), notice of proposed rule 
making and opportunity for comment 
are not required, and this rule is made 
effective on the date of publication in 
the Federal Register. Further, since this 
relates to internal agency management, 
it is exempt from the provisions of 


Executive Orders Nos. 12866 and 12988. 


In addition, this action is not a rule as 
defined by the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.) and, thus is 
exempt from the provisions of the Act. 


List of Subjects in 7 CFR Part 1700 


Electric power; Freedom of 
information; Loan programs— 
communications; Loan programs— 
energy; Organization and functions 
(Government agencies); Rural areas; 
‘Telephone. 


= For reasons set forth in the preamble, 


' chapter XVII of title 7 of the Code of 


Federal Regulations is amended to read 
as follows: 


PART 1700—GENERAL INFORMATION 


w 1. The authority citation for this part 
continues to read as follows: 


Authority: 5 U.S.C. 301, 552; 7 U.S.C. 901 
et seq., 1921 et seq., 6941 et seq.; 7 CFR 2.7. 


Subpart A—General 


w 2. Section 1700.2 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 


§ 1700.2 Availability of information. 
* * * * * 

(b) Information about RUS is available 
for public inspection and copying as 
required by the Freedom of Information 
Act, 5 U.S.C. 552 et seq. Information 
about availability and costs of agency 
publications and other agency materials 
is available from the Director, Program 
Development and Regulatory Analysis, 
Rural Utilities Service, United States 
Department of Agriculture, Room 5159— 
S, 1400 Independence Avenue, SW., 
STOP 1530, Washington, DC 20250— 
1530. Phone 202—720—9450. FAX 202- 
720-8435. 

(c) RUS issues indexes of publications 
in conformance with the Freedom of 
Information Act and Department of 
Agriculture regulations at 7 CFR part 1. 
Many RUS documents, including 
regulations and delegations of authority 
for headquarters and field staff are 


available on the world wide web at 
http://www.usda.gov/rus. 

g 3. Section 1700.3 is revised to read as 
follows: 


§1700.3 Requests under the Freedom of 
Information Act. 

Department of Agriculture procedures 
for requests for records under the 
Freedom of Information Act are found at 
7 CFR part 1. Requests must be in 
writing and may be submitted in person 
or by mail to United States Department 
of Agriculture, Rural Utilities Service, 
Room 5159-S, 1400 Independence 
Avenue, SW., STOP 1530, Washington, 
DC 20250-1530; or by FAX to 202—401-— 
1977. As set forth in 7 CFR 1.16, fees 
may be charged for processing of 
requests for records. An appeal of the 
agency determination concerning the 
request for official records shall be made 
in writing to the Administrator, Rural 
Utilities Service, United States 
Department of Agriculture, Room 5135— 
S, 1400 Independence Avenue, SW., 
STOP 1510, Washington, DC 20250— 
1510. 

w 4. Section 1700.4 is revised to read as 
follows: 


§1700.4 Public comments on proposed 
rules. 

RUS requires that all persons 
submitting comments to a proposed rule 
or other document published by the 
agency in the Federal Register, submit © 
comments as specified in the published 
notice. Copies of comments submitted 
are available to the public in 
conformance with 7 CFR part 1. 


Subpart B—Agency Organization and 
Functions 


wm 5. Revise § 1700.26 to read as follows: 


§ 1700.26 Deputy Administrator. 

The Deputy Administrator aids and 
assists the Administrator. The Deputy 
Administrator provides overall policy 
direction to all RUS programs. The ~ 
Deputy Administrator reviews agency 
policies and, as necessary, implements 
changes and participates with the 
Administrator and other officials in 
planning and formulating the programs 
and activities of the agency, including 
the making and servicing of loans and 
grants. The Deputy Administrator is 
“first assistant” for purposes of the 
Federal Vacancies Reform Act of 1998 (5 
U.S.C. 3345-3349d). 


q 
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§§ 1700.27-1700.33 [Redesignated as 

§ 1700.28—1700.34] 

w 6. Redesignate §§ 1700.27 through 
1700.33 as §§ 1700.28 through 1700.34, 
respectively. 

7. Adda new § 1700.27 to read as 
follows: 


§ 1700.27 Chief of Staff. 

The Chief of Staff aids and assists the 
Administrator and the Deputy 
Administrator. The Chief of Staff 
advises the Administrator regarding 
policy initiatives and operational issues 
and assists the Administrator and the 
Deputy Administrator in developing 
and planning agency program. 
initiatives. The Chief of Staff is 
responsible for implementation of 

‘overall policy initiatives and provides 
direction to all RUS programs. : 


Subpart C—Loan and Grant Approval 
Authorities 


g 8. Revise § 1700.53 to read as follows: 


§1700.53 Persons serving as Acting 
Administrator. 

In accordance with procedures 
established in the RUS Continuity of 
Operations (COOP) plan, the following 
officials, in the order indicated below, 
shall act in the office of Rural Utilities 
Service Administrator in case of the 
Administrator’s absence, or inability to 


_act, until the absence or inability ceases. 


(a) The Deputy Administrator is ‘first 
assistant” for purposes of the Federal 
Vacancies Reform Act of 1998 (5 U.S.C. 
§ 3345-3349d) and shall, in the absence 
or disability of the Administrator, or in 
the event of a vacancy in the office of 
Administrator, serve as Acting 
Administrator, subject to the limitations 
established by law. 

(b) In the event of the absence or 
disability of both the Administrator and 
the Deputy Administrator, or in the 
event of a vacancy in both the office of 
the Administrator and the Deputy 
Administrator, the official incumbents 
of the following positions shall, in the 
sequence shown, temporarily perform 
all of the functions and duties of the 
Administrator, except to the extent that 
such functions and duties may not be 
delegated by law. 

(1) Chief of Staff. 

(2) Assistant Administrator, Electric 
Program. 

(3) Assistant Administrator, Water 
and Environmental Programs. 

(4) Assistant Administrator, - 
Telecommunications Programs. 

(5) Assistant Administrator, Program 
Accounting and Regulatory Analysis. 

(6) Community Programs Director of 
the Rural Development Kentucky State 
Office. 


(c) Eligibility for succession to the 
position of RUS Administrator shall be 
limited to officially assigned 
incumbents of positions listed in 
paragraph (b) of this section. Only 
officials specifically designated in the 
approved order of succession are 
eligible. Persons appointed on acting 
basis, or on some other temporary basis, 
are ineligible by virtue of so serving to 
serve as a successor. Therefore the order 
of succession would fall to the next 
designated official in the approved 
order of succession. The eligibility of 
the incumbent of paragraph (b)(6) of this 
section to serve as a successor is also 
limited to periods of national emergency 
declared by the President or during the 
activation of the RUS COOP plan. 

(d) In the event of the absence or 
disability of the Administrator, or in the 
event that the Administrator’s position 
is vacant, the Deputy Rural Utilities 
Service Administrator is the only RUS 
official authorized to serve as Acting 
Administrator. When serving as Acting 
Administrator, the Deputy 
Administrator is authorized to perform 
all of the functions and duties of the 
office of the Administrator, including 
those functions and duties that are 
required by statute or regulation to be 
performed exclusively by the 
Administrator. In the event of the 
absence or disability of both 
Administrator and the Deputy 
Administrator, or in the event that both 
the office of Administrator and Deputy 
Administrator are vacant, the officials in 
the order of succession indicated in 
paragraph (b) of this section shall 
perform all the functions and duties of 
the Administrator but may not serve as 
Acting Administrator. 

(e) The Administrator retains the 
discretion to depart from the order in 
paragraph b for occasions where 
deviation from automatic succession-is 
desired by the Administrator. Such 
temporary designations shall be in 
writing. Notwithstanding the provisions 
of this section 1710.53 not contained in 
this paragraph (e), the Administrator 
may delegate full or limited authority to 
perform the functions and duties of the 
office of Administrator except to the 
extent that such functions and duties 
may not be delegated by law. 

b The Administrator may terminate 
the delegations under this section 
1700.53, in whole or in part, at any 
time. Unless terminated by the 
Administrator, written delegations 
under paragraph (e) of this section 
expire in accordance with their terms. 
Individuals acting as successors under 
paragraph (b) of this section will be 
relieved of such authority as soon as an 
incumbent in a position listed higher on 


the order of succession is available, 
able, and assumes the functions and 
duties of the Administrator, or when an 
official with requisite authority 
designates a permanent or acting 
Administrator. 

(g) Individuals exercising authority 
under this § 1700.53 shall keep a record 
of important actions taken and the 
period during which the authority is 
exercised. 

(h) The authority to perform functions 
and duties pursuant to this § 1700.53 
can not be redelegated by an incumbent 
of a position listed in paragraph (b) of 
this section. 

Dated: February 10, 2006.., 

Thomas C. Dorr, 

Under Secretary, Rural Development. 

[FR Doc. 06-1483 Filed 2-16-06; 8:45 am] 
BILLING CODE 3410-15-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-22455; Directorate 
identifier 2005-NM-—095—AD; Amendment 
39-14489; AD 2006-04-08] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A300 B4—600, B4—600R, and F4-600R 
Series Airplanes, and Model C4—605R 
Variant F Airplanes (Collectively Called 
A300-600 Series Airplanes); and Model 
A310-—300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Airbus Model A300 B4—600, B4—600R, 
and F4—600R series airplanes, and 
Model C4—605R Variant F airplanes 
(collectively called A300-—600 series 
airplanes); and Model A310-300 series 
airplanes. This AD requires inspecting 
the pilot’s and co-pilot’s seats to 
determine if a certain actuator having a 
certain part number is installed, and 
corrective action if necessary. This AD 
results from a production defect found 
in certain actuators during overhaul of 
the pilot’s and co-pilot’s seats. We are 
issuing this AD to prevent 
uncommanded movement of the pilot’s 
or co-pilot’s seat, which could result in 
interference with the operation of the 
airplane and consequent temporary loss 
of airplane control. 

DATES: This AD becomes effective 
March 24, 2006. 
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The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 
as of March 24, 2006. 


ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, Room PL-401, 
Washington, DC. 

Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, 
for service information identified in this 
AD. 

FOR FURTHER INFORMATION CONTACT: Tom 
Stafford, Aerospace Engineer, ANM— 
116, International Branch, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-1622; 
fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the sisworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 

Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Airbus Model A300 B4— 
600, B4-600R, and F4—600R series 
airplanes, and Model C4--605R Variant F 
airplanes (collectively called A300—600 
series airplanes); anid Model A310-300 
series airplanes. That NPRM was 
published in the Federal Register on 
September 19, 2005 (70 FR 54852). That 
NPRM proposed to require inspecting 
the pilot’s and co-pilot’s seats to 
determine if a certain actuator having a 
certain part number is installed, and 
corrective action if necessary. 


Commenis 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 


Request To Include Revised Service 
Information. 


One commenter, the airplane 
manufacturer, asks that we change the 
NPRM to refer to Airbus Service 
Bulletin A300—25—6194, Revision 01, 
dated April 8, 2005 (for A300—600 series 


airplanes), as an ‘“‘acceptable means of 
compliance” for accomplishing the 
actions. The NPRM refers to the original 
issue of the service bulletin as the ~ 
acceptable source of service information 
for accomplishing the proposed actions. 
We agree with the commenter’s 
request. The procedures in Revision 01 
of the referenced service bulletin are 
essentially the same as those in the 
original issue of the service bulletin. 
Revision 01 merely adds one 
manufacturer serial number to those 
identified in the service bulletin 
effectivity. Accordingly, we have 
revised paragraph (f) of this AD to refer 
to Revision 01 as the appropriate source 
of service information for accomplishing 
the required actions. We have also 
added a new paragraph (g) (and re- 
identified subsequent paragraphs 
accordingly) to state that inspections 
and corrective actions accomplished 
before the effective date of this AD per 
the original issue of the service bulletin 
are acceptable for compliance with this 


Request To Reference Parts 
Manufacturer Approval (PMA) Parts 


One commenter requests that the 
language in the NPRM be changed to 
permit installation of PMA equivalent 
parts. The commenter states that the 
mandated installation of a certain part 
number “is in conflict with existing law 
(FAR 21.303), which permits the 
installation of other PMA parts. 

We infer that the commenter would 
like the AD to permit installation of any 
equivalent PMA part so that it is not 
necessary for an operator to request 
approval of an alternative method of 
compliance (AMOC) in order to install 
an “equivalent” PMA part. Whether an 
alternative part is “equivalent” in 
adequately resolving the unsafe 
condition can only be determined on a 
case-by-case basis based on a complete 
understanding of the unsafe condition. 
We are not currently aware of any such 
parts. Our policy is that, in order for 
operators to replace a part with one that 
is not specified in the AD, they must 
request an AMOC. This is necessary so 
that we can make a specific 
determination that an alternative part is 
or is not susceptible to the same unsafe 
condition. 

In response to the commenter’s 
statement regarding a ‘“‘variance with 
FAR 21.303,” under which the FAA 
issues PMAs, this statement appears to 
reflect a misunderstanding of the 
relationship between ADs and the 
certification procedural regulations of 
part 21 of the Federal Aviation 
Regulations (14 CFR part 21). Those 
regulations, including section 21.303 of 


the Federal Aviation Regulations (14 
CFR 21.203), are intended to ensure that 
aeronautical products comply with the 
applicable airworthiness standards. ADs 
are issued when, notwithstanding those 
procedures, we become aware of unsafe 
conditions in these products or parts. 
Therefore, an AD takes precedence over 
design approvals when we identify an 
unsafe condition, and mandating 
installation of a certain part number in 
an AD is not at variance with section 

§ 21.303. 

The AD provides a means of 
compliance for operators to ensure that 
the identified unsafe condition is 
addressed appropriately. For an unsafe 
condition attributable to a part, the AD 
normally identifies the replacement 
parts necessary to obtain that 
compliance. As stated in section 39.7 of 
the Federal Aviation Regulations (14 
CFR 39.7), “Anyone who operates a 
product that does not meet the 
requirements of an applicable 
airworthiness directive is in violation of 
this section.” Unless an operator obtains 
approval for an AMOC, replacing a part 
with one not specified by the AD would 
make the operator subject to an 
enforcement action and result in a civil 
penalty. We have made no change to the 
AD in this regard. 


Request To Address Defective PMA 
Parts 


The same commenter also requests 
that the NPRM be revised to cover 
possible defective PMA alternative 
parts, rather than just a single part 
number, so that those defective PMA 
parts also are subject to the NPRM. The 
commenter states that, often, the service 
document specifies a defective part with 
the requirement that the defective part 
be replaced by a “new and improved” 
part. This fails to address the possibility 
that a PMA part may be installed 
instead of the original part. Since the 
PMA part may often share the identical 
design data with the original part, while 
having a completely different part 
number, it is possible that the AD will 
not address certain defective PMA parts 
installed on the airplane. This would 
allow the unsafe condition to continue. 

We agree with the commenter’s 
general request that, if we know that an 
unsafe condition also exists in PMA 
parts, the AD should address those 
parts, as well as the original parts. As 
the commenter states, in this case, the 
identified PMA part has a different part 
number than the original, and is 
therefore not subject to the requirements 
of this AD. We are not aware of other 
PMA parts that have a different part 
number. The commenter’s remarks are 
timely in that the Transport Airplane 
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Directorate currently is in the process of 
reviewing this issue as it applies to 
transport category airplanes. We 
ackriowledge that there may be other 
ways of addressing this issue to ensure 
that unsafe PMA parts are identified and 
addressed. Once we have thoroughly 
examined all aspects of this issue, 
including input from industry, and have 
made a final determination, we will 
consider whether our policy regarding 
addressing PMA parts in ADs needs to 
be revised. We consider that to delay 
this AD action would be inappropriate, 
since we have determined that an 
unsafe condition exists and that 
replacement of certain parts must be 
accomplished to ensure continued 
safety. Therefore, we have made no 
change to the AD in this regard. 


Clarification of AMOC Paragraph 


We have revised paragraph (j) of this 
AD to clarify the appropriate procedure 
for notifying the principal inspector 
before using any approved AMOC on 
any airplane to which the AMOC 
applies. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
and the public interest require adopting 
the AD with the changes described 
previously. These changes will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 


Costs of Compliance 


This AD affects about 169 airplanes of 
U.S. registry. The inspection takes about 
1 work hour per airplane, at an average 
labor rate of $65 per work hour. Based 
on these figures, the estimated cost of 
the AD for U.S. operators is $10,985, or. 
$65 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, ~ 
“General requirements.”’ Under that . 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 


because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule’”’ under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


@ Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


a 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

m 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-04-08 Airbus: Amendment 39-14489. 
Docket No. FAA—2005-22455; 
Directorate Identifier 2005-NM-—095—AD. 


Effective Date 


(a) This AD becomes effective March 24, 
2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Airbus Model A300 
B4-601, B4—603, B4-620, and B4-622 


airplanes, A300 B4Q—605R and B4-622R 
airplanes, A300 F4—605R and F4-622R 
airplanes, and A300 C4—605R Variant F 
airplanes; and Airbus Model A310-304, 
—322, -324, and -325 airplanes; certificated 
in any category; equipped with Sogerma 
Socea powered seats having part number (P/ 
N) TAAI2—13PE00—01, -13PE01-01, 
—13CE00-01, or 13CE01-01 installed. 


Unsafe Condition 
(d) This AD results from a production 


. defect found in certain actuators during 


overhaul of the pilof’s and co-pilot’s seats. 
We are issuing this AD to prevent 
uncommanded movement of the pilot’s or co- 
pilot’s seat, which could result in 
interference with the operation of the 
airplane and consequent temporary loss of 
airplane control. 


Compliance 

(e) You are ne, ag for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Inspection for Actuator Part Numbers and 
Corrective Action 


(f) Within 600 flight hours or 30 days after 
the effective date of this AD, whichever is 
first: Inspect to determine if a Messier Bugatti 
(Labinal) actuator with P/N 4136290004 or 
4136290005 is installed on the pilot’s or co- 
pilot’s seat by doing all the actions specified 
in the Accomplishment Instructions of 
Airbus Service Bulletin A310—25—2182 (for 
A310-300 series airplanes), dated February 1, 
2005, or A300—25-6194, Revision 01 (for 
A300-600 series airplanes), dated April 8, 
2005, as applicable. 

(1) If no actuator with the identified P/N 
is installed, no further action is required by 
this paragraph. 

(2) If any actuator with any identified P/ 

N is installed: Within 6 months after the 
effective date of this AD, replace the affected 
actuator with a new actuator in accordance 
with the Accomplishment Instructions of the. 
applicable service bulletin. 


Note 1: Airbus Service Bulletins A310-—25-— 
2182 and A300-25-6194 reference Sogerma- 
Services Service Bulletin TAAI2—25-616, 
dated November 30, 2004, as an additional 
source of service information for 
accomplishing the actuator replacement. 


Credit for Previous Issue of Service Bulletin 


(g) Inspections and corrective action 
accomplished before the effective date of this 
AD in accordance with Airbus Service 
Bulletin A300—25—-6194 (for A300—600 series 
airplanes), dated February 1, 2005, is 
acceptable for compliance with the actions 
required by paragraph (f) of this AD. 


Parts Installation 


(h) After the effective date of this AD, no 
Messier Bugatti (Labinal) actuator with P/N 
4136290004 or 4136290005. may be installed 
on any airplane. 

No Reporting Required 

(i) Although the service bulletins 

referenced in this AD specify to submit an 


inspection report to the manufacturer, this 
AD does not include that requirement. 
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Alternative Methods of Compliance 
(AMOCs) 


(j)(1) The Manager, International Branch, 
ANM-116, FAA, Transport Airplane 
Directorate, has the authority to approve 
AMOGs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 

‘the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Related Information 


(k) French airworthiness directive F—2005— 
038, dated March 2, 2005, also addresses the 
subject of this AD. 


Material incorporated by Reference 


(1) You must use Airbus Service Bulletin 
A310-25-2182, excluding Appendix 01, 
dated February 1, 2005; or Airbus Service 
Bulletin A300—25-6194, Revision 01, 
excluding Appendix 01, dated April 8, 2005; 
as applicable, to perform the actions that are 
required by this AD, unless the AD specifies 
otherwise. The Director of the Federal 
Register approved the incorporation by 
reference of these documents in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, for a 
copy of this service information. You may 
review copies at the Docket Management 
Facility, U.S. Department of Transportation, 
400 Seventh Street, SW., Room PL-401, 
Nassif Building, Washington, DC; on the 
Internet at http://dms.dot.gov; or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
call (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/ code_of_ 
federal_regulations/ibr_locations.html. 


Issued in Renton, Washington, on February 
7, 2006. 
Kalene C. Yanamura, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 06-1404 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-23143; Directorate 
Identifier 2005-NM—177—AD; Amendment 
_39-14487; AD 2006-04-06] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A318—100 Series Airplanes, Model 
A319-—100 Series Airplanes, Model 
A320—111 Airplanes, Model A320—200 
Series Airplanes, and Model A321—100 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is superseding an 
existing airworthiness directive (AD), 
which applies to certain Airbus Model 
A319, A320, and A321 series airplanes. 
That AD currently requires repetitive 
inspections to detect wear of the 
inboard flap trunnions, and to detect 
wear or de-bonding of the protective 
half-shells; corrective actions, if 
necessary; and terminating action. This 
new AD removes the repetitive 
inspections to detect wear of the 
inboard flap trunnions and to detect 
wear or de-bonding of the protective 
half-shells; and corrective actions if 
necessary. This new AD adds repetitive 
detailed inspections of the inboard flap: 
trunnions for any wear marks and of the 
sliding panels for any cracking at the 
long edges, and corrective actions if 
necessary. This new AD also adds 
airplanes to the applicability. This AD 
results from reports of wear damage to 
the inboard flap trunnions after 
incorporation of the terminating 
modification. We are issuing this AD to 
detect and correct wear of the inboard 
flap trunnions, which could lead to loss 
of flap surface control and consequently 
result in the flap detaching from the. 
airplane. A detached flap could result in 
damage to the tail of the airplane. 
DATES: This AD becomes effective 
March 24, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of Airbus Service Bulletin A320—57— 
1133, excluding Appendix 01, dated | 
July 28, 2005, as of March 24, 2006. 

On January 8, 2001 (65 FR 75603, 
December 4, 2000), the Director of the 
Federal Register approved the 
incorporation by reference of Airbus 


Service Bulletin A320—27—1117, 


Revision 02, dated January 18, 2000. 
ADDRESSES: You may examine the AD- 
docket on the Internet at Attp:// 


dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 
SW., Nassif Building, room PL—401, 
Washington, DC. 

Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, 
for service information identified in this 
AD. 


FOR FURTHER INFORMATION CONTACT: Dan 
Rodina, Aerospace Engineer, 
International Branch, ANM-—116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2125; 
fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket | 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and.5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that 
supersedes AD 2000-24-02, amendment 
39-—12009 (65 FR 75603, December 4, 
2000). The existing AD applies to 
certain Airbus Model A319, A320, and 
A321 series airplanes. That NPRM was 
published in the Federal Register on 
December 1, 2005 (70 FR 72085). That 
NPRM proposed to remove the 
repetitive inspections to detect wear of 
the inboard flap trunnions and to detect 
wear or de-bonding of the protective 
half-shells; and corrective actions if 
necessary. That NPRM also proposed to 
add repetitive detailed inspections of 
the inboard flap trunnions for any wear 
marks and of the sliding panels for any 
cracking at the long edges, and 
corrective actions if necessary. That 
NPRM also proposed to add airplanes to 
the applicability. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comment that has been 
received on the NPRM. The commenter 
supports the NPRM. 


Conclusion 


We have carefully reviewed the 
available data, including the comment 
that has been received, and determined 
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that air safety and the public interest 
require adopting the AD as proposed. 


Costs of Compliance 


The following table provides the 
estimated costs for U.S. operators to 


comply with this AD. 
ESTIMATED COSTS 
: Number of 
Average labor Cost per air- 
Action Work hours rate per hour Parts plane ee” — Fleet cost 

rplanes 

Terminating modification (required 14 $65 | Provided by manu- $910 719 $654,290 
by AD 2000-24-02). facturer. 

Detailed inspection (new action) .... 2 1430 719 193,470 


1 Per inspection cycle. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue | 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: : 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
' under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for 4 location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


# Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


@ 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by removing amendment 39—12009 (65 
FR 75603, December 4, 2000) and by 
adding the following new airworthiness 
directive (AD): 


2006-04-06 Airbus: Amendment 39-14487. 
Docket No. FAA—2005-23143; 
Directorate Identifier 2005—-NM—177—AD. 


Effective Date 


(a) This AD becomes effective March 24, 
2006. 


Affected ADs 


(b) This AD supersedes AD 2000-24-02. 
Applicability 

(c) This AD applies to the airplanes 
identified in paragraphs (c)(1) and (c)(2) of 
this AD, certificated in any category. 

(1) Airbus Model A318—111 and —112 
airplanes on which Airbus Modification 
26495 has been incorporated in production. 

(2) All Airbus Model A319—111, —112, 
—113, -114, -115, -131, -132, and -133 
airplanes; Model A320-111 airplanes; Model 
A320-211, —212, -214, -231, -232, and —233 
airplanes; and Model A321-111, —112, and 
—131 airplanes. 


Unsafe Condition 


(d) This AD results from reports of wear . 
damage to the inboard flap trunnions after 
incorporation of the terminating 
modification. We are issuing this AD to 


detect and correct wear of the inboard flap 
trunnions, which could lead to loss of flap 
surface control and consequently result in 
the flap detaching from the airplane. A 
detached flap could result in damage to the 
tail of the airplane. : 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Restatement of Certain Requirements of AD 
2000-24-02 


Modification 


(f) For Model A319-111, -112, -113, -114, 
—115, -131, -132, and —133 airplanes; Model 
A320-111 airplanes; Model A320-211, —212, 
—214, -231, -232, and —233 airplanes; and 
Model A321—111, —112, and —131 airplanes; 
except those on which Airbus Modification 
26495 has been accomplished in production: 
Within 18 months after January 8, 2001 (the 
effective date of AD 2000-24-02), modify the 
sliding panel driving mechanism of the flap 
drive trunnions, in accordance with Airbus 
Service Bulletin A320-27-1117, Revision 02, 
dated January 18, 2000. 

Note 1: Accomplishment of the 
modification required by paragraph (f) of this 
AD before January 8, 2001, in accordance 
with Airbus Service Bulletin A320—27-1117, 
dated July 31, 1997; or Revision 01, dated 
June 25, 1999, is acceptable for compliance 
with that paragraph. 


Requirements of This AD 


Detailed Inspections 


(g) For all airplanes: At the latest of the 
applicable compliance times specified in 
paragraphs (g)(1), (g)(2), and (g)(3) of this AD, 
do a detailed inspection of the inboard flap 
trunnions for any wear marks and of the 
sliding panels for any cracking at the long 
edges, and do any corrective actions as 
applicable, by accomplishing all of the 
applicable actions specified in the 
Accomplishment Instructions of Airbus 
Service Bulletin A320-57—1133, dated July 
28, 2005; except as provided by paragraph (h) 
of this AD. Any corrective actions must be 
done at the compliance times specified in 
Figures 5 and 6, as applicable, of the service 
bulletin; except as provided by paragraph (i) 
of this AD. Repeat the detailed inspections 
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thereafter at intervals not to exceed 4,000 
flight hours. 

Note 2: For the purposes of this AD, a 
detailed inspection is: “An intensive 
examination of a specific item, installation, 
or assembly to detect damage, failure, or 
irregularity. Available lighting is normally 
supplemented with a direct source of good 
lighting at an intensity deemed appropriate. 
Inspection aids such as mirror, magnifying 
lenses, etc:, may be necessary. Surface 
cleaning and elaborate procedures may be 
required.” 

(1) Before accumulating 4,000 total flight 
hours on the inboard flap trunnion since 
new. 

(2) Within 4,000 flight hours after 
accomplishing paragraph (f) of this AD. 

(3) Within 600 flight hours after the 
effective date of this AD. 


No Reporting Requirement 

(h) Although Airbus Service Bulletin 
A320-57-1133, dated July 28, 2005, specifies 
to submit certain information to the 


manufacturer, this AD does not include that 
requirement. 


Compliance Times 


(i) Where Airbus Service Bulletin A320— 
57-1133, dated July 28, 2005, specifies 
replacing the sliding panel at the next 
opportunity, replace it within 600 flight 
hours after the inspection required by 
paragraph (g) of this AD. If the trunnion is 
found damaged during any inspection 
required by paragraph (g) of this AD, do the 
corrective actions specified in the service 
bulletin before further flight. Where the 
service bulletin specifies contacting the 
manufacturer for a grace period assessment 
after replacing the trunnion or flap, contact 
the Manager, International Branch, ANM- 
116, Transport Airplane Directorate, FAA, or 
Direction Génerale de ]’Aviation Civile 
(DGAC) for the grace period assessment. 


Alternative Methods of Compliance 
(AMOCs) 


(j)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Related Information 


(k) French airworthiness directive F-2005— 
139, dated August 3, 2005, also addresses the 
subject of this AD. 


Material Incorporated by Reference 


(1) You must use Airbus Service Bulletin 
A320-27-1117, Revision 02, dated January 
18, 2000; and Airbus Service Bulletin A320— 
57-1133, excluding Appendix 01, dated July 
28, 2005, as applicable, to perform the 
actions that are required by this AD, unless 
the AD specifies otherwise. 

(1) The Director of the Federal Register 
approved the incorporation by reference of 


Airbus Service Bulletin A320—57—1133; 
excluding Appendix 01, dated July 28, 2005, 
in accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. 

(2) On January 8, 2001 (65 FR 75603, 
December 4, 2000), the Director of the 
Federal Register approved the incorporation 
by reference of Airbus Service Bulletin 
A320—27-1117, Revision 02, dated January 
18, 2000. 

(3) Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, for a 
copy of this service information. You may 
review copies at the Docket Management 
Facility, U.S. Department of Transportation, 
400 Seventh Street, SW., room PL-401, 
Nassif Building, Washington, DC; onthe ~- 
Internet at http://dms.dot.gov; or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
cal] (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on February 
6, 2006. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 06—1405 Filed 2—16—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-—2005-22872; Directorate 
Identifier 2005—-NM-—198—AD; Amendment 
39-14490; AD 2006-04-09] 


RIN 2120-AA64 


Airworthiness Directives; Bombardier 
Model CL-600—2C10 (Regional Jet 
Series 700, 701, & 702), CL-600—2D15 
(Regional Jet Series 705), and CL-600— 
2D24 (Regional Jet Series 900) 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Bombardier Model CL—600—2C10 
(Regional Jet Series 700, 701, & 702), 
CL-—600—2D15 (Regional Jet Series 705), 
and CL-600—2D24 (Regional Jet Series 
900) airplanes. This AD requires 
replacing the Camloc fasteners on the 
sidewall of the center pedestal. This AD 
results from reports of the Camloc 
fasteners on the sidewall of the center 
pedestal disengaging and interfering 
with an inboard rudder pedal. We are 
issuing this AD to prevent these 
fasteners from disengaging and 


interfering with an inboard rudder 
pedal, which could reduce directional 
controllability of the airplane. 


DATES: This AD becomes effective 
March 24, 2006. 


The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of March 24, 2006. 


ADDRESSES: You may examine the AD 
docket on the Internet at hittp:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S: Department 
of Transportation, 400 Seventh Street 
SW., Nassif Building, room PL—401, 
Washington, DC. 


Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, 
Station Centre-ville, Montreal, Quebec 
H3C 3G9, Canada, for service 
information identified in this AD. 


FOR FURTHER INFORMATION CONTACT: 
Daniel Parrillo, Aerospace Engineer, 
Systems and Flight Test Branch, ANE-— 
172, FAA, New York Aircraft 
Certification Office, 1600 Stewart 
Avenue, suite 410, Westbury, New York 
11590; telephone (516) 228-7305; fax 
(516) 794-5531. 


SUPPLEMENTARY INFORMATION: 


Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Bombardier Model CL— 
600—2C10 (Regional Jet Series 700, 701, 
& 702), CL-600—2D15 (Regional Jet 
Series 705), and CL-600—2D24 (Regional 
Jet Series 900) airplanes. That NPRM 
was published in the Federal Register 
on November 9, 2005 (70 FR 67946). 
That NPRM proposed to require 
replacing the Camloc fasteners on the 
sidewall of the center pedestal. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the single comment 
received. 


¢ 
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Request To Allow Use of Alternative 
Parts 


* The commenter agrees with the 
proposed 5,500-flight-hour compliance 
time. But the commenter requests that 
we allow installation of operator- 
supplied hardware with operator- 
fabricated gang-nut plates in.lieu of the 
parts specified in the referenced service 
bulletin. The commenter states that this 
will facilitate compliance with the 
proposed AD because operators will not 
be dependent on parts availability. 

We do not agree with the commenter’s 
request. We have discussed the question 
of parts availability with the 
manufacturer, and the manufacturer 
states that there is no problem with 
availability of the kit needed to 
complete the requirements of this AD. 
Therefore, parts availability does not 
justify allowing operators to install parts 
other than those specified in the service 
bulletin. Also, it is not appropriate to 
address such a request in an AD. We 
recommend that the commenter apply 
for approval of an alternative method of 
compliance (AMOC) and provide 
specific information about the hardware 
proposed in the comment. Operators 
who choose to submit an AMOC request 
should include data supporting that the 
proposed alternative hardware will 
provide an acceptable level of safety. 
We have not changed the final rule in 
this regard. 


Conclusion 


We have carefully reviewed the 
available data, including the comment 
received, and determined that air safety 
and the public interest require adopting 
the AD as proposed: 


Costs of Compliance 


This AD affects about 209 airplanes of 
U.S. registry. The required actions will 
take about 2 work hours per airplane, at 
an average labor rate of $65 per work 


hour. Required parts will cost between 
$141 and $150 per airplane. Based on 
these figures, the estimated cost of this 
AD for U.S. operators is between 
$56,639 and $58,520, or between $271 
and $280 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 
Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

-(1) Is not a “‘significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 


TABLE 1.—APPLICABILITY 


(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 © 
Air transportation, Aircraft, Aviation — 


safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


@ Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


w 2. The Federal Aviation 

Administration (FAA) amends § 39.13 

by adding the following new 

airworthiness directive (AD): 

2006-04-09 Bombardier, Inc. (Formerly 
Canadair): Amendment 39-14490. 
Docket No. FAA—2005-22872; 


Directorate Identifier 2005-NM-—198—AD. 


Effective Date 
(a) This AD becomes effective March 24, 
2006. 
Affected ADs 
(b) None. 
Applicability 
(c) This AD applies to the airplanes 


identified in Table 1 of this AD, certificated 
in any category. 


Bombardier models 


Serial Nos. 


CL-600-2C10 (Regional Jet Series 700, 701, & 702) airplanes 


CL-600-2D15 (Regional Jet Series 705) airplanes, CL-600-2D24 (Regional Jet Series 900) 


airplanes. 


10003 through 10218 inclusive. 
15001 through 15047 inclusive. 


Unsafe Condition 

(d) This AD results from reports of the 
Camloc fasteners on the sidewall of the 
center pedestal disengaging and interfering 
with an inboard rudder pedal. We are issuing 
this AD to prevent these fasteners from 
disengaging and interfering with an inboard 
rudder pedal, which could reduce directional 
controllability of the airplane. 


Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Replacement of Fasteners 


(f) Within 5,500 flight hours after the 
effective date of this AD, replace, with screws 
and nut plate assemblies, the Camloc 
fasteners on the left and right sidewalls of the 


center pedestal, in accordance with the 
Accomplishment Instructions of Bombardier 
Service Bulletin 670BA-—25-037, Revision A, 
dated August 25, 2005. 


Actions Accomplished Previously 


(g) Replacing fasteners before the effective 
date of this AD in accordance with the 
Accomplishment Instructions of Bombardier 
Service Bulletin 670BA—25-037, dated June 
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23, 2005, is acceptable for compliance with 
the requirements of paragraph (f) of this AD. 


Alternative Methods of Compliance 
(AMOCs) 


(h)(1) The Manager, New York Aircraft 
Certification Office, FAA, has the authority to 
approve AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19. 

(2) Before using any-AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(i) Canadian airworthiness directive CF— 
2005-31, dated August 17, 2005, also 
addresses the subject of this AD. 


Material Incorporated by Reference 


(j) You must use Bombardier Service 
Bulletin 670BA—25-037, Revision A, dated 
August 25, 2005, to perform the actions that 
are required by this AD, unless the AD 
specifies otherwise. The Director of the 
Federal Register approved the incorporation 
by reference of this document in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, Station 
Centre-ville, Montreal, Quebec H3C 3G9, 
Canada, for a copy of this service 
information. You may review copies at the 
Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street SW., room PL—401, Nassif Building, 
Washington, DC; on the Internet at http:// 
dms.dot.gov; or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


Issued in Renton, Washington, on February 
6, 2006. 
Kalene C. Yanamura, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 06-1406 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA—2005-—22558; Directorate 
Identifier 2005—-NM-107—AD; Amendment 
39-14491; AD 2006-04-10] 


RIN 2120-AA64 


Airworthiness Directives; Cessna 
Model 500, 550, S550, 560, 560XL, and 
750 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Cessna Model 500, 550, S550, 560, 
560XL, and 750 airplanes. This AD 
requires installing identification sleeves 
on the wires for the positive and 
negative terminal studs of the engine 
and/or auxiliary power unit (APU) fire 
extinguishing bottles, as applicable, and 
re-connecting the wires to the correct 
terminal studs. This AD results from a 
report of mis-wired fire extinguishing 
bottles. We are issuing this AD to ensure 
that the fire extinguishing bottles are 
activated in the event of an engine or 
APU fire, and that flammable fluids are 
not supplied during a fire, which could 
result in an unextinguished fire in the 
nacelle or APU. 

DATES: This AD becomes effective 
March 24, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 
as of March 24, 2006. : 
ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, room PL—401, 
Washington, DC. 

Contact Cessna Aircraft Co., P.O. Box 
7706, Wichita, Kansas 67277, for service 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: 
Robert D. Adamson, Aerospace 
Engineer, Systems and Propulsion 
Branch, ACE-116W, FAA, Wichita 
Aircraft Certification Office, 1801 


‘Airport Road, room 100, Mid-Continent 


Airport, Wichita, Kansas 67209; 
telephone (316) 946—4145; fax (316) 
946-4107. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Cessna Model 500, 550, 
S550, 560, 560XL, and 750 airplanes. 
That NPRM was published in the 


Federal Register on September 30,.2005 
(70 FR 57213). That NPRM proposed to 
require installing identification sleeves 
on the wires for the positive and 
negative terminal studs of the engine 
and/or auxiliary power unit (APU) fire 
extinguishing bottles, as applicable, and 
re-connecting the wires to the correct 
terminal studs. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 


Request To Use Parts Other Than 
Factory Kit 


The commenter sees the need for the 
proposed AD, but does not like the fact 
that it is tied to a factory service 
bulletin. The commenter states that the 
kits specified in the service bulletin that 
are necessary to do the actions in the 
NPRM are often out of stock at the 
manufacturer. The commenter further 
points out that the actions in the NPRM 
can be accomplished without waiting 
for the kit because the actions can be 
done using standard items and practices 
in the field. In addition, the commenter 
states that the kits are much more costly 
than the estimate provided in the 
NPRM. 

We infer that the commenter is 
requesting confirmation that the factory- 
provided kits are available for alli 
affected airplanes to accomplish the 
required actions, and that the kits will 
not be more costly than stated in the 
NPRM. The manufacturer has assured 
us that the kits are available and that the 
parts costs cited in the NPRM are 
correct. The manufacturer also noted 
that there is no cost for kits if the 
affected airplane is within its five-year 
warranty period. If the commenter has 
difficulty getting a kit or kits, or wishes 
to use standard items and practices in 
the field, the commenter can apply for 
an alternative method of compliance in 
accordance with the procedures in 
paragraph (j) of this AD. 

We have not changed the AD in this 
regard. 


Request To Correct Incorrect Statement 
Regarding Shutoff Valves 


Another commenter supports the 
need for the proposed AD, but states 
that the ‘‘Discussion” section 
incorrectly indicates that the mis-wiring 
will cause the shutoff valves for the 
main engine fuel and hydraulic firewall 
to open. The commenter suggests that 
we delete this statement. The 
commenter explains that the valves are 
motor-operated and remain in the last 
position when power is absent. They 
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close in less than one second when the 
illuminated engine fire light/switch is 
pressed, which also arms the circuits for 
the fire extinguishing bottles, but does 
not apply power to the fire 
extinguishing bottles. The commenter 
states that if the fire extinguishing 
bottles are mis-wired, the valves would 
stay closed upon subsequent activation 
of the fire extinguishing bottle discharge 
- switch and tripping of the circuit 
breaker. The commenter further states 
that the valve-closed annunciation 
would go off when the circuit breaker 
tripped. 

We disagree with the commenter. The 
tripped circuit breaker removes power 
from the fuel and hydraulic shutoff 
valves and the associated cockpit 
annunciations, except for the Model 750 


APU installation. The fuel and 
hydraulic shutoff valves are powered 
closed from a normally open state. 
Cessna has tested the fuel and hydraulic 
shutoff valves and found that these 
valves may not close before the circuit 
breaker trips and removes power from 
the valve. Testing also showed that the 
time required before the circuit breaker 
trips varies from airplane to airplane. 
When power is removed, the valves 
could be in any position ranging from 
fully opened to fully closed. Therefore, 
if there is a fire, flammable fluids could 
continue to be supplied to the fire. As 
a result of this time variation, we 
included this condition in the 
Discussion section of the proposed AD. 
In addition, the Discussion section of 
the preamble does not reappear in the 


ESTIMATED COSTS 


final rule. We have not changed the AD 
in this regard. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
and the public interest require adopting 
the AD as proposed. 


Costs of Compliance 


There are about 2,801 airplanes of the 
affected design in the worldwide fleet, 
including about 2,369 airplanes of the 
affected design of U.S. Registry. The 
following table provides the estimated 
costs for U.S. operators to comply with 
this AD. 


F Number of 
Average labor Cost per air- 
Modification for Cessna Model— Work hours rate per hour Parts plane ear wae | Fleet cost 
500, 550, S550, and 560 airplanes ......... 3 $65 $50 $245 1,827 $447,615 
750 airplanes 2 65 25 155 211° 32,705 
Authority for This Rulemaking the States, on the relationship between —_— the FAA amends 14 CFR part 39 as 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 


the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action’”’ under Executive Order 12866; © 
(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 

(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 


TABLE 1.—CESSNA SERVICE BULLETINS 


follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


m 2. The Federal Aviation 

Administration (FAA) amends § 39.13 

by adding the following new 

airworthiness directive (AD): 

2006-04-10 Cessna Aircraft Company: 
Amendment 39—14491. Docket No. 
FAA-—2005—22558; Directorate Identifier 
2005—NM-—107—AD. 

Effective Date 


(a) This AD becomes effective March 24, 
2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Cessna Model 500, 
550, S550, 560, 560XL, and 750 airplanes, 


certificated in any category; as identified in‘ 
the service bulletins in Table 1 of this AD. 


Cessna service bulletin Revision Date Cessna model 
$B500-26-02 Original April 1, 2005 ........ 500 airplanes. 
SB550-—26-05 Original April 1, 2005 550 airplanes. 
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TABLE 1.—CESSNA SERVICE BULLETINS—Continued 


Cessna service bulletin 


Revision 


Date Cessna model 


April 1, 2005 


560 airplanes. 


Unsafe Condition 


(d) This AD results from a report of mis- 
wired fire extinguishing bottles. We are 
issuing this AD to ensure that the fire 
extinguishing bottles are activated in the 
event of an engine or auxiliary power unit 
(APU) fire, and that flammable fluids are not 


supplied during a fire, which could result in ~ 


an unextinguished fire in the nacelle or APU. 
Compliance 


({e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Installation 


(f) Within 100 flight hours or 60 days after 
the effective date of this AD, whichever 
occurs first: Install identification sleeves on 
the wires for the positive and negative 
terminal studs of the applicable fire 
extinguishing bottles identified in paragraphs 
(f)(1), (f)(2), and (f)(3) of this AD; re-connect 
the wires to the correct studs; test the 
connection; and re-connect the wires again as 
applicable until the connection tests 
correctly. Do all actions in accordance with 
the Accomplishment Instructions of the 
applicable service bulletin identified in Table 
1 of this AD. : 

(1) For Cessna Model 500, 550, $550, and 
560 airplanes: The engine fire extinguishing 
bottles. 


(2) For Cessna Model 560XL airplanes: The 
engine and the APU fire extinguishing 
bottles. 

(3) For Cessna Model 750 airplanes: The 
APU fire extinguishing bottle. 


No Reporting Requirement 

(g) Although the Accomplishment 
Instructions of the service bulletins identified 
in Table 1 of this AD describe procedures for 
submitting a maintenance transaction report 


to the manufacturer, this AD does not require 
that action. 


Actions Accomplished in Accordance With 
Earlier Revision of Service Bulletin 


(h) Actions done before the effective date 
of this AD in accordance with the 
Accomplishment Instructions of Cessna 
Service Bulletin SB560XL-—26-02, dated 
November 22, 2004, are acceptable for 
compliance with the corresponding action in 
this AD. 


Parts Installation 


(i) After the effective date of this AD, no 
person may install on any airplane a fire- 
extinguishing bottle unless identification 
sleeves on the wires for the positive and 
negative terminal studs have been installed 
in accordance with paragraph (f) of this AD. 


Alternative Methods of Compliance 
(AMOCs) 


(j)(1) The Manager, Wichita Aircraft 
Certification Office (ACO), FAA, has the 


TABLE 2.—MATERIAL INCORPORATED BY REFERENCE 


authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding Di8trict 
Office. 


Material Incorporated by Reference 


(k) You must use the service information 
listed in Table 2 of this AD to perform the 
actions that are required by this AD, unless 
the AD specifies otherwise. The Director of 
the Federal Register approved the 
incorporation by reference of these 
documents in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Contact Cessna 
Aircraft Co:, P.O. Box 7706, Wichita, Kansas 
67277, for a copy of this service information. 
You may review copies at the Docket 
Management Facility, U.S. Department of 
Transportation, 400 Seventh Street SW., 
room PL-401, Nassif Building, Washington, 
DC; on the Internet at http://dms.dot.gov; or 
at the National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
call (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


Cessna service bulletin 


Revision level Date 


ing Attachment. 


SB750-26-05, including Service Bulletin Supplemental Data 
SBS550-26-02, including Service Bulletin Supplemental Data 


SB500-26-02, including Service Bulletin Supplemental Data 
SB550-26-05, including Service Bulletin Supplemental Data 
SB560-—26-01, including Service Bulletin Supplemental Data ... 
SB560XL-—26-02, including Service Bulletin Supplemental Data, dated November 22, 2004, and exclud- 


cence Original ......... | April 1, 2005. 
dstectanes Original ......... | April 1, 2005. 
penchant Original ......... | April 1, 2005. 
December 22, 2004. 
tgtcaaees Original ......... | November 24, 2004. 


Original ......... April 1, 2005. 
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Issued in Renton, Washington, on February 
7, 2006. 


Kalene C. Yanamura, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 06-1407 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005—22031; Directorate 
identifier Amendment 
39-14485; AD 2006-04-04] 


RIN 2120-AA64 


Airworthiness Directives; Meggitt 
Model 602 Smoke Detectors Approved 
Under Technical Standard Order (TSO) 
TSO-C1C and Installed on Various 

Transport Category Airplanes, 
Including but Not Limited to 
Aerospatiale Model ATR42 and ATR72 
Airplanes; Boeing Model 727 and 737 
Airplanes; McDonnell Douglas Model 
DC-10—-10, DC—10—10F, DC-10—15, DC-— 
10-30 and DC—10—30F (KC—10A and 
KDC-—10), DC—10—40, DC-10—40F, MD- 
10-10F, MD—10—30F, MD-11, and MD— 
11F Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
smoke detectors installed on various 
transport category airplanes. This AD 
requires replacing the affected smoke 
detectors with modified smoke 
detectors. This AD results from a report 
indicating that the affected smoke 
detectors can “lock up” during 
electrical power transfer from the 
auxiliary power unit to the engines. We 
are issuing this AD to identify and 
provide corrective action for a 
potentially inoperative smoke detector 
and to ensure that the flightcrew is 
alerted in the event of a fire. 

DATES: This AD becomes effective 
March 24, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of March 24, 2006. 


ADDRESSES: You may examine the AD | 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, room PL—401, 
Washington, DC. 


For service information identified in 
this AD, contact Meggitt Safety Systems 
Inc., 1915 Voyager Avenue, Simi Valley, 
California 93063. 

FOR FURTHER INFORMATION CONTACT: Ken 
Sujishi, Aerospace Engineer, Cabin 
Safety, Mechanical, and Environmental 
Branch, ANM-150L, FAA, Los Angeles 
Aircraft Certification Office, 3960 
Paramount Boulevard, Lakewood, 
California 90712-4137; telephone (562) 
627-5353; fax (562) 627-5210. 
SUPPLEMENTARY INFORMATION: 


Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


The Docket Management Facility office 


(telephone (800) 647-5227) is located on 


the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 
Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain smoke detectors 
installed on various transport category 
airplanes. That NPRM was published in 
the Federal Register on August 8, 2005 
(70 FR 45585). That NPRM proposed to 
require replacing the affected smoke 
detectors with modified smoke . 
detectors. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments on the 
proposed AD. 


Request To Revise Applicability and 
Compliance Time 

The commenter, on behalf of an 
airline, requests that we revise the 
applicability of the proposed AD to 
specify McDonnell Douglas Model 717- 
200 airplanes. He notes that Meggitt 
Model 602 smoke detectors are installed 
on these airplanes as part of the type 
design. He recognizes that, in this case, 
the applicability is not limited to the 
airplane models listed in Table 1 of the 
proposed AD. But he feels that airplanes 
known to be equipped with the affected 
smoke detectors should be specifically 
identified in the applicability. 

He notes that Meggitt Service 
Information Letter (SIL) 8930-26-01 


(cited in the proposed AD) specifies that 


replacing the smoke detectors on Model 
717-200 airplanes could take up to 18 
months. He requests that we either 


extend the compliance time accordingly 
or obtain Meggitt’s written confirmation 
that all operators can meet the proposed 
6-month compliance time. 


FAA Response 


Since affected Model 602 smoke 
detectors are installed in Model 717- 
200 airplanes and the AD applies to 
smoke detectors installed on transport 
category airplanes ‘including but not 
limited to”’ the airplane models listed in 
Table 1, this AD applies to Model 717— 
200 airplanes. But the smoke detector 
lock-up condition depends on certain 
design characteristics of the airplane’s 
electrical system. Testing has 
demonstrated that the Model 717-200 
electrical power transfer characteristics 
do not cause the smoke detector to lock 
up. So there is no immediate concern 
for the safety of flight of Model 717—200 
airplanes due to the identified unsafe 
condition. 

Despite this finding, however, we 
require that all affected smoke detectors 
be replaced because these 
interchangeable parts may later be 
installed on airplanes with the 
demonstrated unsafe condition. Meggitt 
has confirmed that a six-month 
compliance time is feasible, since a 
significant number of affected smoke 
detectors have already been modified. 
But under the provisions of paragraph 
(i) of this final rule, operators may 
request an adjustment of the compliance 
time if they provide data proving that 
the new compliance time would ensure 
an acceptable level of safety. 

We have not changed the final rule 
regarding these issues. 


Revised Service Information 


Meggit has revised SIL 8930-26-01 
according to the following schedule. 


SIL REVISION HiSTORY 


Version Date 
Original issue ............ November 8, 2004. 
Revision A November 8, 2004. 
Revision B. ................ January 19, 2005. 
Revision C ................ May 25, 2005. 


The SIL was revised to, among other 
things, correct an incorrect smoke 
detector part number; the remaining 
information in the SIL is essentially the 
same. We have revised paragraph (f) in 
this final rule to refer to specific 
revisions of the SIL. 


Clarification of Alternative Method of 
Compliance (AMOC) Paragraph 


We have revised this action to clarify 
the appropriate procedure for notifying 
the principal inspector before using any 
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approved AMOC on any airplane to 
which the AMOC applies. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
and the public interest require adopting 
the AD with the changes described 
previously. We have determined that 
these changes will neither increase the 
economic burden on any operator nor 
increase the scope of the AD. 


Costs of Compliance 


It takes about 1 work hour per 
airplane, at an average hourly labor rate 
of $65, to replace a smoke detector 
installed on the airplane. Replacement 
parts will be provided at no cost to the 
operators. We have been advised that 
about 4,637 smoke detectors have 
already been replaced. We estimate that 
affected smoke detectors are installed on 
318 U.S.-registered airplanes. There may 
be as many as 28 affected smoke 
detectors on an airplane. This AD could 
cost as much as $1,820 per airplane. 


Authority for This Rulemaking 


‘Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 


promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 


-See the ADDRESSES section for a location 


to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


TABLE 1.—CERTAIN AFFECTED AIRPLANES 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


m 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-04-04 Transport Category Airplanes: 
Amendment 39—14485. Docket No. 
FAA-—2005-—22031; Directorate Identifier 
2004—NM-—259—AD. 


Effective Date 


(a) This AD becomes effective March 24, 
2006. 


Affected ADs 


(b) Accomplishment of certain actions 
required by this AD terminates certain 
requirements of AD 2005-02-04, amendment 
39-13949. 

Applicability 

(c) This AD applies to Meggitt Model 602 
smoke detectors approved under Technical 
Standard Order (TSO) TSO-C1C and having 
any P/N 8930-{_) identified as a “Current 
Part Number”’ in Meggitt Service Information 
Letter 8930-26-01, Revision C, dated May 
25, 2005, as installed on various transport 
category airplanes, certificated in any 
category, including but not limited to the 
airplane models listed in Table 1 of this AD. 


Manufacturer 


Model 


Aerospatiale 


Boeing 


planes. 


McDonnell Douglas 


ATR42-200, -300, —320, and —500 airplanes. 
ATR72-101, —201, —102, —202, -211, -212, and —-212A airplanes. 
727, 727C, 727-100, 727-100C, 727-200, and 727-200F series air- 


737-100, -200, -200C, -300, -400, -500, -600, —-700, -700C, -800 
and —900 series airplanes. 

DC-10-10 and DC-—10—10F; DC—10—-15; DC-10-30 and DC-10-30F 
(KC-10A and KDC-10); and DC-10—40 and DC-—10-40F airpianes. 

MD-—10—10F and MD-10-30F airplanes. 

MD-—11 and MD-11F airplanes. 


Unsafe Condition 


(d) This AD is prompted by a report 
indicating that the affected smoke detectors 
can “lock up” during electrical power 
transfer from the auxiliary power unit (APU) 
to the engines. We are issuing this AD to 
identify and provide corrective action for a 
potentially inoperative smoke detector and to 


ensure that the flightcrew is aleried in the 
event of a fire. 


Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Smoke Detector Identification/Replacement 


(f) Within 6 months after the effective date 
of this AD, replace the affected smoke 
detector with a modified smoke detector, in 
accordance with Meggitt Service Information 
Letter 8930-26-01, Revision C, dated May 
25, 2005. Replacement of a smoke detector 
before the effective date of this AD is 
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also acceptable if done in accordance with 
the original issue of Meggitt Service 

- Information Letter 8930—26—01, dated 
November 8, 2004; Revision A, dated 
November 8, 2004; or Revision B, dated 
January 19, 2005. 


Effect on AD 2005-02-04 


(g) For airplanes subject to the 
requirements of AD 2005-02-04: After all 
affected smoke detectors have been replaced 
with modified smoke detectors in accordance 
with paragraph (f) of this AD, the operational 
limitation required by paragraph (h) of AD 
2005-02-04 is terminated and may be 
removed from the airplane flight manual. 


Parts Installation 


(h) On or after the effective date of this AD, 
no person may install on any airplane a 
Meggitt Model 602 smoke detector having 
any P/N 8930-(_) identified as a “Current 
Part Number” in Meggitt Service Information 
Letter 8930-26-01, Revision C, dated May 
25, 2005. 


Alternative Methods of Compliance 
(AMOCs) 

(i)(1) The Manager, Los Angeles Aircraft 
Certification Office, FAA, has the authority to 
approve AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 

Material Incorporated by Reference 

(j) You must use Meggitt Service 
Information Letter 8930-26-01, Revision C, 
dated May 25, 2005, to perform the actions 
that are required by this AD, unless the AD 
specifies otherwise. The Director of the 
Federal Register approved the incorporation 
by reference of this document in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Contact Meggitt Safety Systems Inc., 1915 
Voyager Avenue, Simi Valley, California 
93063, for a copy of this service information. 
You may review copies at the Docket 
Management Facility, U.S. Department of 
Transportation, 400 Seventh Street, SW., 
room PL—401, Nassif Building, Washington, 
DC; on the Internet at http://dms.dot.gov; or 
at the National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
cal] (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/code_of_ 
federal_regulations/ibr_locations.html. 


Issued in Renton, Washington, on February 
1, 2006. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 06-1408 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 2002—-NM-172—AD; Amendment 
39-14488; AD 2006-04-07] 


RIN 2120-AA64 


Airworthiness Directives; BAE 
Systems (Operations) Limited Model 
BAe 146 and Avro 146-RJ Airplanes 


AGENCY: Federal Aviation 
Administration, Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all BAE Systems 
(Operations) Limited Model BAe 146 
and Avro 146-RJ airplanes, that requires 
installation of a linear fluid-filled 
damper between each elevator surface 
and the airplane structure on both the 
left and right sides of the airplane, along 
with related structural and system 
modifications. The actions specified by 
this AD are intended to prevent pitch 
oscillation (vertical bouncing) of the 
fuselage due to excessive ice buildup on 
the elevator servo tab, and consequent 
reduced controllability of the airplane. 
This action is intended to address the 
identified unsafe condition. _ 

DATES: Effective March 24, 2006. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of March 24, 
2006. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from British Aerospace Regional 
Aircraft American Support, 13850 
Mclearen Road, Herndon, Virginia 
20171. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind — 
Avenue, SW., Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Todd Thompson, Aerospace Engineer; 
International Branch, ANM-116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 


Washington 98055-4056; telephone 


(425) 227-1175; fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to all BAE Systems 
(Operations) Limited Model BAe 146 
and Avro 146-RJ airplanes was 
published as a supplemental notice of 
proposed rulemaking (NPRM) in the 


_ Federal Register on December 8, 2005 
' (70 FR 72942). That action proposed to 


require installation of a linear fluid- 
filled damper between each elevator 
surface and the airplane structure on 


_ both the left and right sides of the 


airplane, along with related structural 
and system modifications. That action 
also revised and updated applicable 
service information and revised the 
compliance time to accurately reflect 
the compliance time specified by the 
service information. 


Comments 


Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. We received 
no comments on the supplemental 
NPRM or on the determination of the 
cost to the public. 


Conclusion 


We have carefully reviewed the 
available data and determined that air 
safety and the public interest require 
adopting the AD as proposed, except for 
certain minor editorial changes that 
have no effect on any legal or technic 
aspect of the AD. - 


Cost Impact 


The FAA estimates that 55 airplanes 
of U.S. registry will be affected by this 
AD. Accomplishment of the required 
actions specified in the referenced BAE 
Systems (Operations) Limited 
modification service bulletins will 
require an approximate number of work 
hours as shown in the following table, 
at an average labor rate of $65 per work 
hour. 
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WorK HOURS AND COSTS © 


BAE Systems (operations) limited Cost per 


1(For Model BAE 146 airplanes only). 
2 (For Model Avro 146—-Ru airplanes only). 


Based on these figures, the total cost 
impact of this AD on U.S. operators is 
estimated to be between $1,079,980 and 
$1,108,580, or between $19,636 and 
$20,156 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 


necessary to perform the specific actions 


actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 

. required to gain access and close up, 
pianning time, or time necessitated by 
other administrative actions. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart HI, Section 44701, 
“General requirements.”* Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
. the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 


because it addresses an unsafe condition 


that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Impact 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is nota 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided-under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, pursuant to the authority 
delegated to me by the Administrator, 


TABLE 1.—SERVICE INFORMATION 


_ category. 


the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


@ 2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


2006-04-07 BAE Systems (Operations) 
Limited (Formerly British Aerospace 
Regional Aircraft): Amendment 39- 
14488. Docket 2002—NM-—172—AD. 

Applicability: All Model BAe 146-100A, 

—200A, and ~300A series airplanes and 

Model Avro 146—RJ70A, 146—RJ85A, and 

146-RJ100A airplanes; certificated in any 


Compliance: Required as indicated, unless 
accomplished previously. 

To prevent pitch oscillation (vertical 
bouncing) of the fuselage due to excessive ice 
buildup on the elevator servo tab, and 
consequent reduced controllability of the 
airplane, accomplish the following: 


Linear Fluid-Filled Damper Installation 


(a) Within 24 months after the effective 
date of this AD, install linear fluid-filled 
dampers between each elevator surface and 
the airplane structure on both the left and 
right sides of the airplane and perform the 
related structural and system modifications, 
by doing all actions in accordance with the 
Accomplishment Instructions of the service 
bulletins specified in Table 1 of this AD; as 
applicable. 


BAE Systems (operations) limited modification service bulletin 


Revision level Date 
SB.27—170-01692E, including Appendix 1, Revision 1, dated August 27, 20017 May 16, 2003. 
$B.27—171-01692F, including Appendix 1, dated March 20, 20012 July 10, 2002. 


1(For Model BAE 146 airplanes only). 
2 (For Model Avro 146—RuJ airplanes only). 
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Credit for Prior Revisions of Service 
Information 


(b) Actions accomplished before the 
effective date of this AD in accordance with 


applicable service information listed in Table 
2 of this AD are considered acceptable for 
compliance with the corresponding actions 
specified in paragraph (a) of this AD. 


TABLE 2.—PRIOR REVISIONS OF SERVICE INFORMATION * 


BAE Systems (operations) limited modification service bulletin 


Revision level Date 


SB.27-—167-01614C.D.G 


SB.27-167-01614C.D.G 


SB.27—168-01614EH 
SB.27—-168-01614EH 


dl January 2, 2001. 


July 11, 2002. 


$B.27—169-01692A 


origina January 22, 2001. 


July 11, 2002. 


27-170-01692E, including Appendix 
SB.27-—170-01692E, including Appendix 


SB.27-170-01692E, including Appendix 1, Revision 1, dated sie 27, 2001 7 


$B.27-171-01692F, including Appendix 12 


December 10, 2001. 
March 20, 2001. 
August 27, 2001. 
July 10, 2002. | 
March 20, 2001. 


Original 


1(For Model BAE 146 airplanes only). 
2(For Model Avro 146—RuJ airplanes only). 


No Reporting Requirement 

(c) Although all referenced service 
bulletins describe procedures for reporting 
accomplishment to the manufacturer, this AD 
does not require that action. 


Alternative Methods of Compliance 


(d)(1) In accordance with 14 CFR 39.19, the 
Manager, International Branch, ANM—116, 
FAA, Transport Airplane Directorate, is 
authorized to approve alternative methods of 
compliance for this AD. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 
airplane to which the AMOC applies, notify 


the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Note 1: The subject of this AD is addressed 
in British airworthiness directive 005—12— 
2001. 


Incorporation by Reference 


(e) Unless otherwise specified in this AD, 
the actions must be done in accordance with 
the service information specified in Table 3 
of this AD, as applicable. This incorporation 
by reference was approved by the Director of 
the Federal Register in accordance with 5 


U.S.C. 552(a) and 1 CFR part 51. To get 
copies of this service information, contact 
British Aerospace Regional Aircraft 
American Support, 13850 Mclearen Road, 
Herndon, Virginia 20171. To inspect copies 
of this service information, go to the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or to the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
cal] (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


TABLE 3.—SERVICE INFORMATION INCORPORATED BY REFERENCE 


BAE Systems (operations) limited modification service bulletin 


Revision level Date 


SB.27-—167-01614C.D.G 


July 25, 2003. 


SB.27-168-01614EH 


July 25, 2003. 


$B.27—169-01692A 


July 11, 2002. 


SB.27—170—01692E, including Appendix 1, Revision 1, dated August 27, 2001 


SB.27-171-01692F, including ee 1, dated March 20, 2001 


SB.27—174-01692G 


May 16, 2003. 
July 10, 2002. 


December 16, 2001. 


Effective Date 

(f) This amendment becomes effective on 
March 24, 2006. 

Issued in Renton, Washington, on February 
6, 2006. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 06-1410 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 2003—-NM-211-AD; Amendment 
39-14484; AD 2006-04-03] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A330-—200 and —300 Series Airplanes, 
Model A340-200 and -—300 Series 
Airplanes, and Model 340-541 and 
-642 Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all Airbus Model A330- 


200 and —300 series airplanes, Model 
A340-—200 and —300 series airplanes, 
and Model 340-541 and —642 airplanes. 
This AD requires identifying the part 
number of the emergency evacuation 
slides or slide rafts installed on Type 
“A” exit doors, and modifying the 
regulator valves of the slide and slide 
raft assemblies if necessary. The actions 
specified by this AD are intended to 
prevent failure of an emergency 
evacuation slide raft to deploy and 
inflate during an emergency situation, © 
which could impede an evacuation and 
result in injury to passengers or 
crewmembers. This action is intended 
to address the identified unsafe 
condition. 


DATES: Effective March 24, 2006. 


The incorporation by reference of 
certain publications listed in the 


¥ 
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regulations is approved by the Director 
of the Federal Register as of March 24, 
2006. 


ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
This information may be examined at 
the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: Tim 
Backman, Aerospace Engineer, ANM- 
116, International Branch, Transport 
Airplane Directorate, FAA, 1601 Lind 
Avenue, SW., Renton, Washington 


98055-4056; telephone (425) 227-2797; 
fax (425) 227-1149. . 


SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to all Airbus Model 
A330 and A340—200, —300, -500, and 
—600 series airplanes was published as 

a supplemental notice of proposed 
rulemaking (NPRM) in the Federal 
Register on June 22, 2005 (70 FR 36078). 
The supplemental NPRM proposed to 
require identifying the part number of 
the emergency evacuation slides or slide 
rafts installed on Type “A” exit doors, 
and modifying the regulator valves of 


the slide and slide raft assemblies if 
necessary. 


Comments 


Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received from one 
commenter. 


Request To Change Applicability 


The commenter, on behalf of the 
manufacturer, asks that we change the 
applicability of the supplemental 
NPRM, which excludes the following 
airplanes if no slide has been removed 
since delivery from the manufacturer: 


Model— 


Modified by— 


A330-200 and —300 and A340-200 and —300 
A340-—500 and —600 series airplanes 


series airplanes 


Both Airbus Modifications 52708 and 52811. 
Airbus Modification 52708. 


He explains that airplanes modified 
by both Modifications 52708 and 52811 
include only Model A330—200 and —300 
and A340-—200 and —300 series airplanes 
that have the optional doors (type A 
door 3) installed per Modification 
40161. Airplanes modified by only 


Modification 52708 include some Model for both configurations: (1) those with 


A330 and A340-200.and —300 series 
airplanes, as well as all of the Model 
A340-500 and —600 series dirplanes; 
these airplanes have the basic doors 
(type 1 door 3). He requests that the 
applicability for Model A330 and A340— 
200 and —300 series airplanes account 


both Modification 52708 and 52811, and 
(2) those with Modification 52708 only. 
He therefore recommends that we revise 
the applicability to exclude the 
following airplanes if no slide has been 
removed since delivery from the 
manufacturer: 


Model— 


Modified by— . 


A340-500 and -600 series airplanes 


A330-—200 and A340-200 and —300 series airplanes 


Both Airbus Modifications 52708 and 52811, or 
Only Airbus Modification 52708. 
Airbus Modification 52708. 


We agree to change the applicability 
section in this final rule. In the “Actions 
Since Issuance of Original NPRM” 
section of the supplemental NPRM, we 
specify, in part, that French 
airworthiness directive F-2004—094 R1, 
dated February 16, 2005, limits the 
applicability specified in French 
airworthiness directive 2003—213(B) R1, 
dated August 20, 2003. The new 
applicability is consistent with the 
commenter’s request; therefore we have 
changed the applicability in this final 
rule accordingly. 


Request To Remove/Change Certain 
Part Numbers 


The commenter states that there is a 
discrepancy between the supplemental 
NPRM and the referenced French 
airworthiness directive for certain P/Ns 
specified in the table in paragraph (b) of 
the supplemental NPRM. The 
commenter asks that we remove P/Ns 
007/013/015/017 for Door 3, LH and RH, 
and we add P/N 111 in place of P/N 
113. We agree with the commenter. We 
inadvertently included incorrect P/Ns in 


the subject table, and we have verified 
that the P/Ns do not exist for the doors 
identified. We have changed the final 
rule to match the French airworthiness 
directive. 


Explanation of Change to Final Rule 


We have removed the reference to 
French airworthiness directive 2003— 
213(B) R2, dated July 3, 2004, from Note 
1 of the supplemental NPRM. That 
airworthiness directive is merely a 
cancellation notice and is replaced by 
French airworthiness directive F—2004— 
094 R1, which is also referenced in Note 


Explanation of Change to Applicability 


We have revised the applicability of 
this AD to identify model designations 
as published in the most recent type 
certificate data sheet for the affected 
models. 


Conclusion 


After careful review of the available 
data, including the comments noted 
above, we have determined that air 


safety and the public interest require the 
adoption of the rule with the changes 
previously described. These changes 
will neither increase the economic 
burden on any operator nor increase the 
scope of the AD. 


Cost Impact 


We estimate that 17 Model A330—200 
and —300 series airplanes of U.S. 
registry will be affected by this AD. 


It will take about 1 work hour to 
accomplish the parts identification, at 
an average labor rate of $65 per work 
hour. Based on these figures, the cost 
impact of the parts identification on 
U.S. operators is estimated to be $1,105, 
or $65 per airplane. 


If necessary, it will take about 13 
work hours per slide (8 slides per 
airplane) to accomplish the 
modification, at an average labor rate of 
$65 per work hour. Required parts will. 
be provided by the manufacturer at no 
cost to operators. Based on these figures, 
the cost impact of the modification is 
estimated to be $6,760 per airplane. 
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Currently, there are no affected A340- 
200 and —300 series airplanes, and 
A340—541 and —642 airplanes on the 
U.S. Register. However, if an affected 
airplane is imported and placed on the 
U.S. Register in the future, the parts 
identification will take about 1 work 
hour, and the modification will take 
about 104 work hours, at an average 
labor rate of $65 per work hour. 
Required parts will be provided by the 
manufacturer at no cost to operators. 
Based on these figures, we estimate the 
cost of the parts identification to be $65 
per airplane, and the modification to be 
$6,760 per airplane. 

The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 
necessary to perform the specific actions 
actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. - 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 


safety in air commerce. This regulation — 


is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Impact 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 


the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 


_ substantial number of small entities 


under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

@ 2. Section 39.13 is amended by adding 

the following new airworthiness 

directive: 

2006-04-03 Airbus: Amendment 39—14484. 
Docket 2003—NM—211—AD. 


Applicability: Model A330—201, —202, 
—203, -223, and —243 airplanes;.Model 


A330-301, -321, -322, -323, -341, -342, and 


—343 airplanes; Model A340—211, —212, and 
—213 airplanes; Model A340—311, —312, and 
—313 airplanes; Model A340-541 airplanes; 
and Model 340-642 airplanes; certificated in 
any category; except Model A330-200 and 
—300 and A340—200 and —300 series 
airplanes on which both Airbus 
Modifications 52708 and 52811 were done 
during production, or only Airbus 
Modification 52708 was done during 


_ production, and Model A340-541 and —-642 


TABLE 1.—PART NUMBERS 


airplanes on which Airbus Modification 
52708 was done during production, and on 
which no slide or slide raft has been removed 
since delivery from the manufacturer. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of an emergency 
evacuation slide raft to deploy and inflate 
during an emergency situation, which could 
impede an evacuation and result in injury to 
passengers or crewmembers, accomplish the 
following: 


Service Information References 


(a) The following information pertains.to 
the service information referenced in this 
AD: 

(1) The term ‘‘service bulletin” as used in 
this AD, means the Accomplishment 
Instructions of Airbus Service Bulletins 
A330—25-—3225, Revision 01 (for Model . 
A330-—200 and —300 series airplanes), and 
A340—25-—4228, Revision 01 (for Model 
A340-200 and —300 series airplanes), both 
dated September 30, 2004; and A340-—25-— 
5054 (for Model A340—541 and -642 
airplanes), dated August 2, 2004. 

(2) The service bulletins refer to Goodrich 
Alert Service Bulletin 25A341, Revision 1, 
dated May 21, 2003; and Goodrich Service 
Bulletin 25-347, Revision 1, dated August 
30, 2004; as additional sources of service 
information for accomplishment of the 
modification specified in the service 
bulletins. 

(3) Accomplishing the modification before 
the effective date of this AD in accordance 
with Airbus Service Bulletin A330—25-3225 


or A340—25-4228, both dated August 2, 2004; 


is considered acceptable for compliance with 
the modification required by this AD. 


Part Number Identification/Modification 


(b) Within 18 months after the effective 
date of this AD: Determine the part number 
of the emergency slides or slide rafts fitted 
on the door types and locations listed in 
Table 1 of this AD. If no affected slides or 
slide rafts are found installed on the-airplane, 
then no further action is required by this 
paragraph. If any affected slides or slide rafts 
are found installed on the airplane: Modify 
the regulator valves of the slide and slide raft 
assemblies at the applicable time specified in 
paragraph (b)(1) or (b)(2) of this AD, in 
accordance with the applicable service 
bulletin. 

(1) For airplanes on which the regulator 
valves have not been modified as of the 
effective date of this AD per Goodrich Alert 
Service Bulletin 25A341, Revision 1, dated 
May 21, 2003: Before further flight. 

(2) For airplanes on which the regulator 
valves have been modified as of the effective 
date of this AD per Goodrich Alert Service 
Bulletin 25A341, Revision 1, dated May 21, 
2003: Within 18 months after the effective 
date of this AD. 


Door location 


Goodrich slide/slide raft part number 


(Rh). 


1 and 4, left-hand (LH) and right-hand 


—113, -115, or -117. 


7A1508-001, —003, -005, -007, -013, -015, -017, -101, -103, -105, -107, —109, 


a 

| 

4 

Door type | 
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TABLE 1.—PART NUMBERS—Continued 


Door location 


Goodrich slide/slide raft part number 


-113, -115, or -117. 


—114, -116, or -118. 


7A1539-001, —003, -005, -007, -013, -015, -017, -101, -103 
7A1539-002, —004, -006, -008, -014, -016, -018, -102, -104 


7A1510-001, —003, -005, -007, -013, -015, -017, -101, -—103 
-113, -115, or -117; or 4A3934—1 or -3. 

7A1510—002, —004, —006, —008, -014, —016, -—018, —102, 104, 
—114, -116, or —118; or 4A3934—2 or -4. 

7A1509-001, —003, -005, -101, --103, -105, -107, -109, -111, -115, or -117. 

4A3928-1. 

3 .. | 4A3928-2. 


, -107, —109, 
, -108, -110, 
—107, -—109, 

—106, ~108, -110, 


Parts Installation 


(c) As of the effective date of this AD, no 
person may install a regulator valve having 
a part number listed in the old part number 
column specified in Paragraph 1.L. of the 
applicable service bulletin on any airplane, 
unless that regulator valve has been modified 
in accordance with paragraph (b) of this AD. 


Alternative Methods of Compliance 


(d) In accordance with 14 CFR 39.19, the 
_ Manager, International Branch, ANM—116, 
Transport Airplane Directorate, FAA, is 
authorized to approve alternative methods of 
compliance for this AD. 


Note 1: The subject of this AD is addressed 
in French airworthiness directive F—2004— 
094 R1, dated February 16, 2004. 


Incorporation by Reference 


(e) Unless otherwise specified in this AD, 
the actions must be done in accordance with 
Airbus Service Bulletin A330—25—3225, 
Revision 01, dated September 30, 2004; 
Airbus Service Bulletin A340—25—4228, 
Revision 01, dated September 30, 2004; or 
Airbus Service Bulletin A340—25-5054, 
dated August 2, 2004; as applicable. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. To get copies of this service 
information, contact Airbus, 1 Rond Point 
Maurice Bellonte, 31707 Blagnac Cedex, 
France. To inspect copies of this service 
information, go to the FAA, Transport 
Airplane Directorate, 1601 Lind Avenue, 
SW., Renton, Washington; or to the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at the NARA, call (202) 741-— 
6030, or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


Effective Date 

(f) This amendment becomes effective on 
March 24, 2006. 

Issued in Renton, Washington, on February 
1, 2006. 
Ali Bahrami, 


Manager, Transport Airplane Directorate, . 
Aircraft Certification Service. 


[FR Doc. 06-1411 Filed 2-16-06; 8:45 am] 


BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-22411; Directorate 
Identifier 2005-NM-—074—-AD; Amendment 
39-14482; AD 2006-04-01] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 
A300 B2 Series Airplanes; Model A300 
B4 Series Airplanes; Model A300 B4— 
600 Series Airplanes; Model A300 B4— 
600R Series Airplanes; Model A300 F4 
600R Series Airplanes; Mode! A300 
C4—605R Variant F Airplanes; and 
Model A310-—200 Series Airplanes; and 
Model A310-300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Airbus transport category airplanes. 
This AD requires replacing the existing 
cabin altitude indicator in the cabin 
pressure control panel with a new, 
improved cabin altitude indicator. This 
AD results from a report of injuries 
occurring on in-service airplanes when 
crewmembers forcibly initiated opening 
of passenger/crew doors against residual 
pressure causing the doors to rapidly 
open. We are issuing this AD to prevent 
injury to crewmembers, and subsequent 
damage to the airplane caused by rapid 
opening of the door. 

DATES: This AD becomes effective 
March 24, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 
as of March 24, 2006. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 


SW., Nassif Building, Room PL—401, 
Washington, DC. 

Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, 
for service information identified in this 
AD. 


FOR FURTHER INFORMATION CONTACT: Tom 
Stafford, Aerospace Engineer, Aerospace 
Engineer, International Branch, ANM— 
116, FAA, Transport Airplane ‘ 
Directorate, 1661 Lind Avenue, SW., 
Renton, Washington 98055-4056; 
telephone (425) 227-1622; fax (425) 
227-1149. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Airbus transport 
category airplanes. That NPRM was 
published in the Federal Register on 
September 14, 2005 (70 FR 54321). That 
NPRM proposed to require replacing the 
existing cabin altitude indicator in the 
cabin pressure control panel with a 
new, improved cabin altitude indicator. 


Comments . 

We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 


Agreement With the NPRM 


One commenter states that it agrees 
with the proposed requirements of the 
NPRM. 
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Request To Extend the Compliance 
Time 

One commenter requests that the 
compliance time of the NPRM be 
extended from 22 months to 34 months. 
The commenter points out that a 
compliance time of 34 months would 
correlate with the French airworthiness 
directive that mandated the service 
bulletins specified in the NPRM. 

We agree that the compliance time 
may be extended. Our intention was 
that the compliance time of this AD 
should correlate with the French 
airworthiness directive. We have 
revised the AD to specify 34 months. 


Request To Revise the “Costs of 
Compliance” Section 

This same commenter requests that 
the estimated cost of the NPRM be 
revised from $1,071 to $3,081, per 
airplane. The commenter states that it 
can provide the $3,081 dollar figure. 
based on that fact that it has 
accomplished the modification on 
several airplanes. 

We do not agree that the “Costs of 
Compliance” section should be revised. 
Based on the information provided in 
the new Revision 2 of the service 
bulletins specified in this AD, there is 
no change in the costs that were 
estimated in the NPRM. The cost 
analysis in AD rulemaking actions 
typically does not include incidental 
costs such as the time required to gain 
access and close up, time necessary for 
planning, or time necessitated by other 
administrative actions. Those incidental 
costs, which may vary significantly 
among operators, are almost impossible 
to calculate. No change to this AD is 

necessary in this regard. 


Request To Limit Applicability of the 
NPRM 


One commenter, a freighter operator, 
requests that the FAA consider the 
differences in operation between 
passenger and cargo operations. The 
commenter states that its normal 
flightcrew procedures require that the 
flightcrew open the entry door, and this 


cargo airplanes. We point out that cargo 


' operator procedures may change and are 


not universal in application. In 
addition, in the event a new operator 
buys an airplane, the existing cargo 
operator procedures are not legally 
required to be used by the new operator. 
No change to this AD is necessary in 
this regard. However, under the 
provisions of paragraph (i) of the AD, 
we may consider requests for approval 
of an alternative method of compliance 
if sufficient data are submitted to 
substantiate that such a method would 


_ provide an acceptable level of safety. 


Request To Address Defective Parts 
Manufacturer Approval (PMA) Parts 


One commenter requests that the 
NPRM be revised to cover possible 
defective PMA alternative parts, rather 
than just a single part number, so that 
those defective PMA parts also are 
subject to the proposed AD. The 
commenter states that PMA 
manufacturers are encouraged—and in 
some cases, required—to identify PMA 
parts by alternative designations. 

We concur with the commenter’s 
general request that, if we know that an 
unsafe condition also exists in PMA 
parts, the AD should address those ~ 
parts, as well as the original parts. We 
are not aware of other PMA parts that 


have a different part number. The 


commenter’s remarks are timely in that 
the Transport Airplane Directorate 
currently is in the process of reviewing 
this issue as it applies to transport 
category airplanes. We acknowledge 
that there may be other ways of 
addressing this issue to ensure that 
unsafe PMA parts are identified and 
addressed. Once we have thoroughly 
examined all aspects of this issue, 
including input from industry, and have 
made a final determination, we will 
consider whether our policy regarding 
addressing PMA parts in ADs needs to 
be revised. We consider that to delay 
this AD action would be inappropriate, 


- since we have determined that an 


unsafe condition exists and that 
replacement of certain parts must be 


event occurs after engine shutdown. The accomplished to ensure continued 


commenter states that its cabin residual 
warning system would alert the 
flightcrew if a differential pressure 
existed within the cabin. The 
commenter further notes that its 
flightcrew ground procedures do not 
refer to the cabin altitude indicator for 
any purpose. 

We infer that the commenter is 
requesting that we remove cargo 
airplanes from the applicability of the 
AD. We do not agree that’ the 
requirements of this AD do not apply to 


safety. Therefore, no change has been 
made to the final rule in this regard. 


Request To Reference Parts with PMA 


The same commenter also requests 
that the language in the NPRM be 
changed to permit installation of other 
FAA-approved equivalent parts. The 
commenter states that the mandated 
installation of a certain part number “‘is 
at variance with FAR 21.303,” which 
permits the installation of other (PMA) 
parts. 


We infer that the commenter would 
like the AD to permit installation of any 
equivalent PMA part so that it is not 
necessary for an operator to request 
approval of an alternative method of 
compliance (AMOC) in order to install 
an ‘“‘equivalent” PMA part. Whether an 
alternative part is “equivalent” in 
adequately resolving the unsafe 
condition can only be determined on a 
case-by-case basis based on a complete 
understanding of the unsafe condition. 
We are not currently aware of any sach 
parts. Our policy is that, in order for 
operators to replace a part with one that 
is not specified in the AD, they must 
request an AMOC. This is necessary so 
that we can make a specific 
determination that an alternative part is 
or is not susceptible to the same unsafe 
condition. 

In response to the commenter’s 
statement regarding a “variance with 
FAR 21.303,” under which the FAA 
issues parts with a PMA, this statement 
appears to reflect a misunderstanding of 
the relationship between ADs and the 
certification procedural regulations of 


- part 21 of the FARs (14 CFR part 21). 


Those regulations, including section 
21.303 of the FARs (14 CFR part 
21.303), are intended to ensure that 
aeronautical products comply with the 
applicable airworthiness standards. But 
ADs are issued when, notwithstanding 
those procedures, we become aware of 
unsafe conditions in these products or 
parts. Therefore, an AD takes 
precedence over design ‘‘approvals”’ 
when we identify an unsafe condition, 
and mandating installation of a certain 
part number in an AD is not at variance 
with section § 21.303. 

The AD provides a means of 
compliance for operators to ensure that 
the identified unsafe condition is 
addressed appropriately. For an unsafe 
condition attributable to a part, the AD’ 
normally identifies the replacement 
parts necessary to obtain that 
compliance. As stated in section 39.7 of 
the FARs (14 CFR 39.7), “Anyone who 
operates a product that does not meet 
the requirements of an applicable 
airworthiness directive is in violation of 
this section.”’ Unless an operator obtains 
approval for an AMOC, replacing a part 
with one not specified by the AD would 
make the operator subject to an 
enforcement action and result in a civil 
penalty. No change to the AD is 
necessary in this regard. 


Request To Require Latest Revision of 
the Service Bulletin © 


One commenter, the manufacturer, 
advises that it has issued new revisions 
to each of the service bulletins 
referenced in the NPRM. The 
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commenter also states that the new 
revision level was issued to inform 
operators that the service information 
was mandatory. The commenter 
requests that the NPRM be revised to 
reflect the new revision level of each of 
the service bulletins. 


We agree that the AD should reflect 
the new revision level of the service 
bulletins and have revised the AD 
accordingly. 


Request To Give “Credit” for a Service. 
Bulletin 


The same commenter, the 
manufacturer, notes that paragraph (g) 
of the NPRM gives credit for 
accomplishing the actions of Airbus 
Service Bulletin A310—21—2063 and 
A300—21-0131, both dated September 9, 
2004. The commenter requests that 
credit also be given for accomplishing 
the actions specified in Airbus Service 
Bulletin A310—21-0131, dated 
September 9, 2004. 


We agree to revise paragraph (g) of the. 


AD. We have added a new Table 2, 
which specifies not only the requested 
additional service bulletin revision, but 
also Revision 01 for each of the service 
bulletins. 


Clarification of Alternative Method of 
Compliance (AMOC) Paragraph 


We have revised this action to clarify 
the appropriate procedure for notifying 
the principal inspector before using any 
approved AMOC on any airplane to 
which the AMOC applies. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
-and the public interest require adopting 
the AD with the changes described 
previously. We have determined that 
these changes will neither increase the 
economic burden on any operator nor 
increase the scope of the AD. 


Costs of Compliance 


This AD will affect about 194 
airplanes of U.S. registry. The required 
actions will take about 7 work hours per 
airplane, at an average labor rate of $65 
per work hour. Required parts will cost 
about $1,246 per airplane. Based on 
these figures, the estimated cost of this 
AD for U.S. operators is $329,994, or 
$1,701 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, - 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
‘General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 

under the criteria of the Regulatory 


. Flexibility Act. 


We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, © 
Safety. 


Adoption of the Amendment 


= Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-04-01 Airbus: Amendment 39-14482. 
Docket No. FAA—2005-—22411; 
Directorate Identifier 2005-NM-—074—AD. 


Effective Date 


(a) This AD becomes effective March 24, 
2006. 


Affected ADs 


(b) None. 
Applicability 

(c) This AD applies to Airbus Model A300 
B2-1A, B2—1C, B2K-3C, and B2—203 
airplanes; Model A300 B4—2C, B4—103, and 
B4—203 airplanes; Model A300 B4—601, B4- 
603, B4-620, and B4-622 airplanes; Model 
A300 B4—605R and B4-—622R airplanes; 
Model A300 F4—605R and F4-622R 
airplanes; Model A300 C4—605R Variant F 
airplanes; Model A310-203, —204, —221, and 
—222 airplanes; and Model A310-304, —322, 
—324, and —325 airplanes; certificated in any 
category; except for those airplanes on which 
Airbus Modification 12857 has been 
incorporated in production. ~ 


Unsafe Condition 


(d) This AD was prompted by a report of 
injuries occurring on in-service airplanes 
when crewmembers forcibly initiated 
opening of passenger/crew doors against 
residual pressure causing the doors to rapidly 
open. We are issuing this AD to prevent 
injury to crewmembers, and subsequent 
damage to the airplane caused by the rapid 
opening of the door. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Replacing the Cabin Altitude Indicator 


(f) Within 34 months after the effective 
date of this AD, replace the cabin altitude 
indicator (Part Number (P/N) 37000—3) in the 
cabin pressure control panel with a new 
improved cabin altitude indicator (P/N 
37000—3-01), in accordance with the service 
bulletins specified in Table 1 of this AD, as 
applicable. ° 
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TABLE 1.—AIRBUS SERVICE BULLETINS 


Model 


Service bulletin and revision number 


Date 


‘Mode! A300 B2-1A, B2-1C, B2K-3C, and B2-203 airplanes; Model A300 B4— 
2C, B4—103, and B4—203 airplanes; Mode! A300 64-601, B4-603, B4-620, 


A300-—21—-0131, Revision 02 


April 20, 2005. 


airplanes; Model A300 F4—605R and F4— 
622R airplanes; Model A300 C4—605R Variant F airplanes. 
Model A310—304, —322, —324, and —325 airpianes 


A300-21-6050, Revision 02 
A310-21-2063, Revision 02 


April 20, 2005. 


April 20, 2005. 


Note 1: The service bulletins specified in 
Table 1 of paragraph (f) of this AD describe 
installation of an in-service modification 


equivalent to production Modification 12857. 


Additional Source of Service Information 


Note 2: Each of the service bulletins 
specified in Table 1 of paragraph (f) of this 


AD refers to Thales Service Bulletin 37000— 
3-—21-—001, dated October 8, 2004, as an 
additional source of service information. 


Actions Accomplished in Accordance With 
Previous Service Information 


(g) Replacement of the cabin altitude 
indicator with a new, improved indicator, in 


accordance with the Airbus service bulletins 
specified in Table 2 of this AD, as applicable, 
before the effective date of this AD, is 
acceptable for compliance with the 
requirements of paragraph (f) of this AD. 


TABLE 2.—AIRBUS SERVICE BULLETINS ACCEPTABLE FOR COMPLIANCE 


Model 


Service bulletin and revision number 


Date 


Mode! A300 B2—1A, B2—-1C, B2K-3C, and B2-203 airplanes; Model A300 B4— 
2C, B4—103, and B4—203 airplanes; Model A300 B4—601, B4-603, B4—620, 
and B4—622 airplanes. 

Mode! A300 B4—605R and B4—622R airplanes; Model A300 F4~-605R and F4— 
622R airplanes; Model A300 C4—605R Variant F airpianes: 

Model A310-—304, -322, —324, and —325 airplanes 


A300-—21—0131, (original) 
A300—21-0131, Revision 01 


A300-—21-6050, (original) 
A300—21—6050, Revision 01 
A310-21-2063, (original) 


September 9, 2004. 
January 6, 2005. 


September 9, 2004. 
December 17, 2004. 
September 9, 2004. 


A310—21—2063, Revision 01 


January 6, 2005. 


Parts Installation 


(h) After the effective date of this AD, no 
person may install a Thales cabin altitude _ 
indicator having P/N 37000-3 on any 
airplane. 
Alternative Methods of Compliance 
(AMOCs) 

(i)(1) The Manager, International Branch, 
ANM-116, FAA, Transport Airplane 
Directorate, has the authority to approve 
AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with 14 CFR 39.19 on any 


airplane to which the AMOC applies, notify 
the appropriate principal inspector in the 
FAA Flight Standards Certificate Holding 
District Office. 


Related Information 


(j) French airworthiness directive F-2005- 
027, dated February 16, 2005, also addresses 
the subject ofthis AD. - 


Material Incorporated by Reference 


(k) You must use the service information 
specified in Table 3 of this AD to perform the 
actions that are required by this AD, unless 
the AD specifies otherwise. The Director of 
the Federal Register approved the 
incorporation by reference of these 


documents in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Contact Airbus, 1 
Rond Point Maurice Bellonte, 31707 Blagnac 
Cedex, France, for a copy of this service 
information. You may review copies at the 
Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street, SW., Room PL-401, Nassif Building, 
Washington, DC; on the Internet at http:// 
dms.dot.gov; or at the National Archives and . 
Records Administration (NARA). For 
information on the availability of this 
material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


TABLE 3.—MATERIAL INCORPORATED BY REFERENCE 


Airbus service bulletin 


Revision level Date 


A300-21-0131 


02 | April 20, 2005. 


A300-21-6050 


02 


A310—21-2063 ... 


April 20, 2005. 


02 | April 20, 2005. 
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Issued in Renton, Washington, on February 
1, 2006. 


Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

(FR Doc. 06—1412 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 47 and 49 


[Docket No.: FAA-2004—19944; Amendment 
Nos. 47-27 and 49-10] 


RIN 2120-Al48 


Cape Town Treaty Implementation 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule; confirmation of 
effective date; approval for collection of 
public information. 


SUMMARY: This document confirms the 
effective date of the January 3, 2005, 
final rule amending 14 CFR parts 47 and 
49 to comply with the Cape Town 
Treaty Implementation Act of 2004. 
This document also confirms the 
approval by the Office of Management 
and Budget (OMB) for the collection of 
public information contained in the 
final rule. 

EFFECTIVE DATE: The effective date for 
the final rule amending 14 CFR parts 47 
and 49 published at 70 FR 240, January 
3, 2005, is March 1, 2006. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Mark D. Lash, Civil Aviation Registry, 
Mike Monroney Aeronautical Center, 
6500 South MacArthur Blvd., Oklahoma 
City, OK 73169, telephone (405) 954— 
4331. 


SUPPLEMENTARY INFORMATION: 
Confirmation of Effective Date 


The FAA published a final rule, with 
a request for comment on the 
information collection requirements, in 
the Federal Register on January 3, 2005 
(70 FR 240). This final rule revised the 
regulations concerning registering 
aircraft and recording security 
documents as directed by Section 4 of 
the Cape Town Treaty Implementation 
Act of 2004. The Cape Town Treaty (the 
Treaty) establishes a new International 
Registry for registering interests against 
certain aircraft and aircraft engines. 
These amendments enable persons to 
send information to the International 
Registry concerning certain aircraft and 
aircraft engines by making the FAA 
Aircraft Registry the U.S. authorizing 
entry point to the International Registry. 


When published, the final rule 
indicated that these amendments 
become effective concurrent with the 
date the Treaty enters into force with 
respect to the United States. Under the 
terms of the Treaty, it enters into force 
three months after the eighth country 
deposits formal instruments with the 
International Institute for the- 


Unification of Private Law depositary in 


Rome. FAA advised that it would 
publish a document announcing the 
effective date of this final rule. As of 
January 1, 2006, eight countries, 
including the United States, have 
deposited instruments of ratification. 
Thus, the Treaty enters into force with 
respect to the United States and the 


final rule becomes effective on March 1, 


2006. 
OMB Approval for the Collection of 
Public Information 


When published, the final rule 
indicated that the FAA had submitted 


the information requirements associated 


with this final rule to OMB with a 


request for clearance. The effective date 


for the collection of this public 
information should be concurrent with 
the date the Treaty enters into force 
with respect to the United States, once 
approved by OMB. An agency may not 


conduct or sponsor, and a person is not 


required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control number for this 
collection is 2120-0697. 


Notwithstanding any other provisions of 
law, no person is subject to any penalty 


for failing to comply with a collection 


of information subject to the Paperwork 


Reduction Act (PRA) that does not 
display a valid control number. 

OMB Control Number: 2120-0697. 

OMB Approval Date: 03/29/05. 

OMB Expiration Date: 03/31/08. 

Title: FAA Entry Point Filing Form— 
International Registry. 

Form Number: AC Form 8050-135. 

Respondents: Law firms, technical 
level personnel (paralegals), and the 
public. 

Number of Respondents: 15,000. 

Estimated Time per Response: 30 
minutes. 

Needs and Uses: Public Law 108-297 
designates the FAA Aircraft Registry as 
the U.S. entry point for authorizing the 
transmission of information relating to 
civil aircraft of the United States, 
aircraft for which a United States 
identification has been assigned (but 
only with respect to notices of 
prospective assignments, interests, and 
sales), and aircraft engines, to the 
International Registry. It also provides 
for the filing of notices of prospective 


interests. To transmit certain types of 
interests or prospective interests to the 
International Registry, interested parties 
must file a completed FAA Entry Point 
Filing Form—International Registry, AC 
Form 8050-135, with the FAA Civil 
Aviation Registry. Upon receipt of the 
completed form, the FAA Civil Aviation 
Registry will issue the unique 
authorization code. The FAA did not 
receive any adverse comments on the 
proposed information collection, and it 
was approved by OMB. 

Issued in Washington, DC on February 10, 
2006. 
Anthony F. Fazio, 
Director, Office of Rulemaking. 
[FR Doc. 06-1484 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 522 


implantation or Injectable Dosage 
Form New Animal Drugs; Estradiol 
Benzoate 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by PR 
Pharmaceuticals, Inc. The supplemental 
NADA provides for subcutaneous 
injection, in the ear only, of a 
suspension implant of estradiol 
benzoate microspheres for increased 
rate of weight gain in suckling beef 
calves. It also adds the indication for 
use for increased rate of weight gain in 
steers fed in confinement for slaughter, 
previously approved at a lower dose, to 
the higher approved dose level. 

DATES: This rule is effective February 
17, 2006. 

FOR FURTHER INFORMATION CONTACT: Eric 
S. Dubbin, Center for Veterinary 
Medicine (HF V—126), Food and Drug 
Administration, 7500 Standish PIl., 
Rockville, MD 20855, 301-827-0232, e- 
mail:.eric.dubbin@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: PR 
Pharmaceuticals, Inc., 1716 Heath 
Pkwy., Fort Collins, CO 80524, filed a 
supplement to NADA 141-040 that 
provides for use of DURALEASE 
(estradiol benzoate) Microencapsulated 
Suspension Implant by subcutaneous 
injection in the ear for increased rate of 
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weight gain in suckling beef calves. The 
supplemental NADA also adds the 
indication for use for increased rate of 
weight gain in steers fed in confinement 
for slaughter, previously approved at a 
lower dose, to the higher approved dose 
level. The supplemental NADA is 
approved as of January 19, 2006, and the 
regulations are amended in 21 CFR 
522.841 to reflect the approval. The 
basis of approval is discussed in the 
freedom of information summary. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(c) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of “rule” in 5 U.S.C. 804(3){(A) because 
it is a rule of “particular applicability.” 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subjects in 21 CFR Part 522 
Animal drugs. ' 
@ Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS 


@ 1. The authority citation for 21 CFR 
part 522 continues to read as follows: 


Authority: 21 U.S.C. 360b. 
w 2. In § 522.841, revise paragraph (d) to 
read as follows: 


§522.841 Estradiol benzoate. 

(d) Conditions of use. It is used by 
subcutaneous injection as follows: 

(1) Amount and indications for use— 
(i) Suckling beef calves. 10 mg (1 mL of 
product described in paragraph (a)(1) of 
this section or 0.5 mL of product 
described in paragraph (a)(2) of this 
section) for increased rate of weight 
gain. 


(ii) Cattle fed in confinement for 
slaughter. 20 mg (1 mL of product 
described in paragraph (a)(2) of this 
section) for increased rate of weight gain 
and improved feed efficiency. 

(2) Limitations. For subcutaneous 
injection in the ear only. Do not use in 
calves intended for reproduction or 
calves less than 30 days old. A 
withdrawal period has not been 
established for this product in 
preruminating calves. Do not use in 
calves to be processed for veal. 


Dated: February 8, 2006. 
David R. Newkirk, 


Acting Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 


[FR Doc. 06-1488 Filed 2-16-06; 8:45 am] 
BILLING CODE 4160-01-S 


_ DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 943 
[Docket No. TX-055-FOR] 


Texas Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Final rule; approval of 
amendment. 


SUMMARY: We, the Office of Surface 
Mining Reclamation and Enforcement 
(OSM), are approving an amendment to 
the Texas regulatory program (Texas 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA or the Act). Texas proposed 
revisions to the Texas Surface Coal 
Mining and Reclamation Act (TSCMRA) 
and the Texas Administrative Code 
(TAC) regarding the State’s annual fees 
that are required from coal mining 
permit holders. Texas proposed to 
change the requirement for the current 
annual fee and to add two new annual 
fees. Texas intends to revise its program 
to reduce the economic cost to the coal 
mining industry as a whole and to 
require coal mining permit holders that 
have ceased mining to pay annual fees. 
EFFECTIVE DATE: February 17, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Michael C. Wolfrom, Director, Tulsa 
Field Office. Telephone: (918) 581- 
6430. E-mail: mwolfrom@osmre.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background on the Texas Program 

II. Submission of the Amendment 

III. OSM’s Findings 

IV. Summary and Disposition of Comments 
V. OSM’s Decision 


VI. Procedural Determinations 


I. Background on the Texas Program 


Section 503(a) of the Act permits a 
State to assume primacy for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands within its borders 
by demonstrating that its State program 
includes, among other things, ‘‘a State 
law which provides for the regulation of 
surface coal mining and reclamation 
operations in accordance with the 
requirements of this Act * * *; and 
rules and regulations consistent with 
regulations issued by the Secretary 
pursuant to this Act.”’ See 30 U.S.C. 
1253(a)(1) and (7). On the basis of these 
criteria, the Secretary of the Interior 
conditionally approved the Texas 
program effective February 16, 1980. 
You can find background information 
on the Texas program, including the 
Secretary’s findings, the disposition of 
comments, and the conditions of 
approval, in the February 27, 1980, 
Federal Register (45 FR 12998). You can 
find later actions on the Texas program 
at 30 CFR 943.10, 943.15, and 943.16. 


II. Submission of the Amendment 


By letter dated October 6, 2005 
(Administrative Record No. TX—660), 
Texas sent us an amendment to its 
program under SMCRA (30 U.S.C. 1201 
et seq.). Texas sent the amendment at its 
own initiative.. 

We announced receipt of the 
proposed amendment in the November 
29, 2005, Federal Register (70 FR 
71441). In the same document, we 
opened the public comment period and 
provided an opportunity for a public 
hearing or meeting on the adequacy of 
the amendment. We did not hold a 
public hearing or meeting because no 
one requested one. The public comment 
period ended on December 29, 2005. We 
received comments from one industry 


group. 
III. OSM’s Findings 


_ Following are the findings we made 
concerning the amendment under 
SMCRA and the Federal regulations at 
30 CFR 732.15 and 732.17. We are 
approving the amendment as described 
below. Any revisions that we do not 
specifically discuss below concern 
nonsubstantive wording or editorial 
changes. 


A. TSCMRA Section 134.055. Annual 
Fee ; 


Section 134.055 of Texas’ statute 
currently requires each permit holder to 
pay an annual fee for each acre of land 
in the permit area on which the permit 
holder actually conducted operations - 


a 

4 

& 
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for removing coal during the year 
(mined acreage fee). Presently, this fee 

_can not be less than $120.00 per acre. 
Texas proposed to revise section 
134.055 by changing the section title 
from Annual Fee to Annual Fees. Texas 
also proposed to eliminate the $120.00 
per acre minimum fee for the mined 
acreage fee and to allow the Railroad 
Commission of Texas (Commission) to 
determine the amount of this fee. In 
addition, Texas proposed to add two 
new annual fees; a fee for mining 
permits in effect at the end of a calendar 
year (mining permit fee) and a fee for 
each acre of land in the bonded permit 
area (bond acreage fee). Texas proposed 
to allow the Commission to determine 
the amount of each of these two new 
annual fees. Furthermore, Texas stated 
in its letter dated October 6, 2005 
(Administrative Record No. TX—660), 
that the proposed revised and new 
annual fees when coupled with the 
permit application fees are not expected 
to exceed 50 percent of the anticipated 
costs to administer the coal mining 
regulatory program for calendar year 
2006. 

The Federal statute at section 507(a) 
of SMCRA provides that each 
application for a surface coal mining 
and reclamation permit shall be 
accompanied by a fee as determined by 
the regulatory authority and that such 
fee may be less than, but shall not 
exceed the actual or anticipated cost of 
reviewing, administering, and enforcing 
such permit issued pursuant to a State 
program. The regulatory authority may 
also develop procedures to allow the fee 
to be paid over the term of the permit. 

We find that Texas’ proposed annual 
permit fees, including the current mined 
acreage fee and the two new fees | 
(mining permit fee and bond acreage 
fee), are reasonable and consistent with 
the discretionary authority provided by 
the above Federal statute. Therefore, we 
are approving Texas’ above revisions. 


B. 16 TAC 12.108. Permit Fees 


Texas proposed to revise its 
regulations at 16 TAC 12.108, regarding 
permit fees, to implement the above 
proposed amendment. 

Texas proposed to add the title, 
“Application Fees,” and the title, 
“Annual Fees,” to paragraph (a) and 
paragraph (b), respectively. In paragraph 
(b), Texas proposed to require the 
annual fees due and payable no later 
than March 15th of the year following 
the year for which these fees are 
applicable. Also, Texas proposed to add 
new paragraph (b)(1). This paragraph 
reduces the current annual mined 
acreage fee from $390.00 to $160.00 per 
acre for each acre of land within the 


permit area on which coal or lignite was 
actually removed during the calendar 
year. In addition, Texas proposed to add 
new paragraph (b)(2) which adds a new 
bond acreage fee and proposed to set 
this fee at $3.00 per acre for each acre 
of land within a permit area covered by 
a reclamation bond on December 31st of 
the year. Furthermore, Texas proposed 
to add new paragraph (b)(3) which adds 
a new mining permit fee and proposed 
to set this fee at $3,550.00 for each 
permit in effect on December 31st of the 
year. Finally, Texas stated in its letter 
dated October 6, 2005 (Administrative 
Record No. TX—660), that the proposed 
revised and new annual fees, when 
coupled with the permit application 
fees, are not expected to exceed 50 
percent of the anticipated costs to 
administer the coal mining regulatory 
ae ta for calendar year 2006. 

The Federal regulation at 30 CFR 
777.17 provides that an application for 
a surface coal mining and reclamation 
permit shall be accompanied by a fee as 
determined by the regulatory authority 
and that such fee may be less than, but 
shall not exceed the actual or 
anticipated cost of reviewing, 
administering, and enforcing such 
permit issued pursuant to a State 
program. The regulatory authority may 
also develop procedures to allow the fee 
to be paid over the term of the permit. 

We find that Texas’ proposed annual 
permit fees, including the current mined 
acreage fee and the two new fees 
(mining permit fee and bond acreage 
fee), are reasonable and consistent with 
the discretionary authority provided by 
the Federal regulation. Therefore, we are 
approving the above revisions. 


IV. Summary and Disposition of 
Comments 


Public Comments 


We asked for public comments on the 
amendment, and received one from 
TXU Power on behalf of TXU Mining 
Company LP (Administrative Record 
No. TX-—660.03). The commenter stated 
that TXU strongly supports the . 
proposed program amendment. 


Federal Agency Comments 


On October 26, 2005, under 30 CFR 
732.17(h)(11)(i) and section 503(b) of 
SMCRA, we requésted comments on the 
amendment from various Federal 
agencies with an actual or potential 
interest in the Texas program 
(Administrative Record No. TX—660.01). 
We did not receive any comments. 


Environmental Protection Agency (EPA) 
Concurrence and Comments 

None of the revisions that Texas 
proposed to make in this amendment 


pertain to air or water quality standards. 
Therefore, we did not ask EPA to concur 
on the amendment. 

On October 26, 2005, under 30 CFR 
732.17(h)(11)(i), we requested 
comments on the amendment from the 
EPA (Administrative Record No. TX- 
660.01). The EPA did not respond to our 
request. 


State Historical Preservation Officer 
(SHPO) and the Advisory Council on 
Historic Preservation (ACHP) 


Under 30 CFR 732.17(h)(4), we are 
required to request comments from the 
SHPO and ACHP on amendments that 
may have an effect on historic 
properties. On October 26, 2005, we 
requested comments on Texas’ 
amendment (Administrative Record No. 
TX-—660.01), but neither responded to 
our request. 


V. OSM’s Decision 


Based on the above findings, we 
approve the amendment Texas sent us 
on October 6, 2005. 

To implement this decision, we are 
amending the Federal regulations at 30 
CFR part 943, which codify decisions 
concerning the Texas program. We find 
that good cause exists under 5 U.S.C. 
553(d)(3) to make this final rule 
effective immediately. Section 503(a) of 
SMCRA requires that the State’s 
program demonstrate that the State has 
the capability of carrying out the 
provisions of the Act and meeting its 
purposes. Making this rule effective 
immediately will expedite that process. 
SMCRA requires consistency of State 
and Federal standards. 


VI. Procedural Determinations 


Executive Order 12630—Takings 


This rule does not have takings 
implications. This determination is 
based on the analysis performed for the 
counterpart Federal regulations. 


Executive Order 12866—Regulatory 


_ Planning and Review 


This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866. 


Executive Order 12988—Civil Justice 
Reform 


The Department of the Interior has . 
conducted the reviews required by 
section 3 of Executive Order 12988 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
because each program is drafted and 
promulgated by a specific State, not by 


a 
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OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States»must be based 


solely on a determination of whether the 
submittal is consistent with SMCRA and 


its implementing Federal regulations 
and whether the other requirements of 
30 CFR parts 730, 731, and 732 have 
been met. 


Executive Order 13132—Federalism 


-This rule does not have Federalism 
implications. SMCRA delineates the 
roles of the Federal and State 
governments with regard to the 
regulation of surface coal mining and 
reclamation operations. One of the 
purposes of SMCRA is to “establish a 
nationwide program to protect society 
and the environment from the adverse 
effects of surface coal mining 
operations.” Section 503(a)(1) of 
SMCRA requires that State laws 
regulating surface coal mining and 
reclamation operations be “in 
accordance with” the requirements of 
SMCRA, and section 503(a)(7) requires 
that State programs contain rules and 
regulations “consistent with” 
regulations issued by the Secretary 
pursuant to SMCRA. 


Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 


In accordance with Executive Order 
13175, we have evaluated the potential 
effects of this rule on Federally- 
recognized Indian tribes and have 
determined that the rule does not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
This determination is based on the fact 


that the Texas program does not regulate 


coal exploration and surface coal 
mining and reclamation operations on 
Indian lands. Therefore, the Texas 


Executive Order 13211—Regulations 
That Significantly Affect the Supply, 
Distribution, or Use of Energy 


On May 18, 2001, the President issued 


Executive Order 13211 which requires 
agencies to prepare a Statement of 
Energy Effects for a rule that is (1) — 
considered significant under Executive 
Order 12866, and (2) likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Because 


_this rule is exempt from review under 
. Executive Order 12866 and is not 


expected to have a significant adverse 
effect on the supply, distribution, or use 
of energy, a Statement of Energy Effects 
is not required. 


National Environmental Policy Act 


This rule does not require an 
environmental impact statement 
because section 702(d) of SMCRA (30 
U.S.C. 1292(d)) provides that agency 
decisions on proposed State regulatory 
program provisions do not constitute 
major Federal actions within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4332(2)(C)). 


Paperwork Reduction Act 
This rule does not contain 


information collection requirements that 


require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 


Regulatory Flexibility Act 


The Department of the Interior 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal, 


which is the subject of this rule, is based 
- upon counterpart Federal regulations for 


which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. In 
making the determination as to whether 
this rule would have a significant 


economic impact, the Department relied 


upon the data and assumptions for the 
counterpart Federal regulations. 


Small Business Regulatory Enforcement 
Fairness Act 


Regulatory Enforcement Fairness Act. 
This rule: (a) Does not have an annual 
effect on the economy of $100 million; 
(b) Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and (c) Does not 

ave significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of U.S.-based enterprises to compete 
with foreign-based enterprises. This 
determination is based upon the fact 
that the State submittal, which is the - 
subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 
regulation was not considered a major 
rule. 


Unfunded Mandates 


This rule will not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of $100 million or more in any given 
year. This determination is based upon 
the fact that the State submittal, which 
is the subject of this rule, is based upon 
counterpart Federal regulations for 
which an analysis was prepared and a 
determination made that the Federal 


regulations did not impose an unfunded 


mandate. 

List of Subjects in 30 CFR Part 943 
Intergovernmental relations, Surface 

mining, Underground mining. 
Dated: January 20, 2006. 

Charles E. Sandberg, 

Regional Director, Mid-Continent Region. 

@ For the reasons set out in the 


preamble, 30 CFR part 943 is amended 
as set forth below: 


PART 943—TEXAS 

@ 1. The authority citation for part 943 

continues to read as follows: 
Authority: 30 U.S.C. 1201 et seq. 


w 2. Section 943.15 is amended in the 
table by adding a new entry in 
chronological order by ‘‘Date of final 
publication” to read as follows: 


§943.15 Approval of Texas regulatory 


This rule is not a major rule under 5 Program amendments. 
Original meet submission Date of final publication Citation/description 


* * * 


* * 


February 17, 2006 A REE eed TSCMRA Section 134.055; and 16 TAC 12.108(a) and (b). 


* 
October 6, 2005 
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[FR Doc. 06-1397 Filed 2—16—06; 8:45 am] 
BILLING CODE 4310-05-P 


- ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
FRL-8030-—7] 


Revisions to the California State 

: Implementation Plan, San Joaquin 
| Valley Unified Air Pollution Control 
7 District 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


4 SUMMARY: EPA is finalizing approval of 
; revisions to the San Joaquin Valley Air 


Pollution Control District portion of the 
California State Implementation Plan 
(SIP). These revisions were proposed in 
the Federal Register on August 30, 2005 
and concern particulate matter with an 
aerodynamic diameter less than or equal 
to a nominal 10 micrometers (PM—10) 
emissions from fugitive dust sources. 
We are approving local rules that 
regulate these emission sources under 
the Clean Air Act as amended in 1990 
(CAA or the Act). 

EFFECTIVE DATE: This rule is effective on 
March 20, 2006. 
ADDRESSES: EPA has established docket 
number EPA—RO9—OAR-2006—0055 for 
this action. The index to the docket is 
available electronically at http:// 
www.regulations.gov and in hard copy 
at EPA Region IX, 75 Hawthorne Street, 
San Francisco, California. While all 


TABLE 1.—SuBMITTED RULES 


documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g., copyrighted material), and 
some may not be publicly available in 
either location (e.g., CBI). To inspect the 
hard copy materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
FOR FURTHER INFORMATION CONTACT: 
Andrew Steckel, EPA Region IX, (415) 
947-4115, steckel.andrew@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document, “we,” “us 
and ‘our’ refer to EPA. 


I. Proposed Action 


On August 30, 2005 (70 FR 51303), 
EPA proposed to approve the following 
rules into the California SIP: 


Rule No. 


Rule title 


Construction, Excavation, Extraction, and Other Earthmoving 


General Requirements ................ 


a Carryout and Trackout ....... 

S067 Open Areas 

8061 ......... 

Unpaved Traffic Areas ................ 


Agricultural Sources 


Adopted Submitted 

08/19/04 09/23/04 
09/23/04 

08/19/04 09/23/04 

08/19/04 09/23/04 

dass 09/16/04 09/23/04 


We proposed to approve these rules 
because we determined that they 
complied with the relevant CAA 
requirements. Our proposed action 
contains more information on the rules 
and our evaluation. 


I. Public Comments 


EPA’s proposed action provided a 30- 
| day public comment period. During this 
2 period, we received comments 
i supportive of our approval of the rules 

from the following parties: 


1. Roger A. Isom, California Cotton 
Ginners and Growers Association 
(CCGGA); letter dated January 10, 2006. 


2. San Joaquin Valley agricultural 
groups: California Citrus Mutual; 
California Grape and Tree Fruit League; 
Fresno County Farm Bureau; Kings 
County Farm Bureau; Merced County 
Farm Bureau; Nisei Farmers League; 
letter dated January 10, 2006. 


We received no adverse comments on 
our proposed action. 


Ill. EPA Action 


No comments were submitted that 
change our assessment that the 
submitted rules comply with the 
relevant CAA requirements. Therefore, 
as authorized in section 110(k)(3) of the 


Act, EPA is fully approving these rules 
into the California SIP. 


IV. Statutory and Executive Order 
Reviews 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a “significant regulatory action’’ and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001). This action merely approves 
state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because these 
rules approves pre-existing 
requirements under state law and does 
not impose any additional enforceable 
duty beyond that required by state law, 
it does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 


Federal standard, and does not alter the 


in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104-4). 

These rules also do not have tribal 
implications because they will not have 
a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes, 
as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). This 
action also does not have Federalism : 
implications because it does not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in - 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves state rules implementing a 


relationship or the distribution of power — 
and responsibilities established in the 
Clean Air Act. These rules also are not 
subject to Executive Order 13045 
“Protection of Children from 
Environmental Health Risks and Safety 
Risks” (62 FR 19885, April 23, 1997), 
because they are not economically 
significant. 


= 
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In reviewing SIP submissions, EPA's 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This rule does 
not impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 


The Congressional Review Act, 5 
U.S.C. 801 et seg., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing these rules and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a “major rule”’ as 
defined by 5 U.S.C. 804(2). 


Under section 307(b)(1i) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by April 18, 2006. 
Filing a petition for reconsideration by 
the Administrator of these final rules do 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Particulate matter, Reporting and 
recordkeeping requirements. 


Dated: January 24, 2006. .- 
Wayne Nastri, 
Regional Administrator, Region IX. 
w Part 52, Chapter I, Title 40 of the Code 
of Federal Regulations is amended as 
follows: 


PART 52—{[AMENDED] 


@ 1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart F—California 


w 2. Section 52.220 is amended by 
adding paragraph (c)(334) (i)(B)(2) to 
read as follows: 


§52.220 Identification of pian. 


* * * * * 


(c) 

(i) & &°*2 

(B) * 

(2) Rules 8011, 8021, 8031, 8041, 
8051, and 8061, amended on August 19, 
2004 and Rules 8071 and 8081, 
amended on September 16, 2004. 


* * * * * 


{FR Doc. 06-1413 Filed 2-16-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 112 
[EPA—HQ-OPA-2005-—0003; FRL-8033-—9] 
RIN 2050-AG28 

Oil Pollution Prevention; Non- 


Transportation Related Onshore 
Facilities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: The Environmental Protection 
Agency is today extending the dates by 
which facilities must prepare or amend 
Spill Prevention, Control, and 
Countermeasure (SPCC) Plans, and 
implement those Plans. This action 
allows the Agency time to take final 
action on proposed revisions to the July 
17, 2002 SPCC rule before owners and 
operators of facilities are required to 
meet requirements of that rule when 
preparing or amending their SPCC 
Plans. 

DATES: This final rule is effective 
February 17, 2006. 

ADDRESSES: The public docket for this 
final rule, Docket ID No. EPA-HQ- 
OPA-2005-0003, contains the 
information related to this rulemaking, 


including the response to comment | 
document. All documents in the docket 
are listed in the http://_— . 
www.regulations.gov index. Although 
listed in the index, some information 
may not be publicly available, e.g., 
Confidential Business Information or 
other information the disclosure of 
which is restricted by statute. Certain 
other material, such as copyrighted 
material, will be publicly available only 
in hard copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the EPA Docket, EPA/DC, EPA West, 
Room B102, 1301 Constitution Ave., 
NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number of the Public Reading Room is 
202-566-1744, and the telephone 
number to make an appointment to view 
the docket is 202-566-0276. 


FOR FURTHER INFORMATION CONTACT: For 
general information, contact the 
Superfund, TRI, EPCRA, RMP, and Oil 
Information Center at (800) 424-9346 or 
TDD (800) 553-7672 (hearing impaired). 
In the Washington, DC metropolitan 
area, call (703) 421-9810 or TDD (703) 
421-3323. For more detailed 
information on specific aspects of this 
final rule, contact either Vanessa. 
Rodriguez at (202) 564-7913 
(rodriguez.vanessa@epa.gov), or Mark 
W. Howard at (202) 564-1964 
(howard.markw@epa.gov), U.S. 
Environmental Protection Agency, 1200 
Pennsylvania Avenue, NW., 
Washington, DC, 20460-0002, Mail 
Code 5104A. 


SUPPLEMENTARY INFORMATION: 
I. Authority 


33 U.S.C. 1251 et seq.; 33 U.S.C. 2720; 
E.O. 12777 (October 18, 1991), 3 CFR, 
1991 Comp., p. 351. 


Il. Background 


On July 17, 2002, the Agency 
published a final rule that amended the 
SPCC regulations (see 67 FR 47042). The 
rule became effective on August 16, 
2002. The final rule included 
compliance dates in § 112.3 for 
preparing, amending, and implementing 
SPCC Plans. The original compliance 
dates were amended on January 9, 2003 
(see 68 FR 1348), again on April 17, 
2003 (see 68 FR 18890), and a third time 
on August 11, 2004 (see 69 FR 48794). 

Under the regulations in effect prior 
to this final rule, § 112.3(a) and (b) 
required a facility that was in operation 
on or before August 16, 2002 to make 
any necessary amendments to its SPCC 
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Plan by February 17, 2006, and to fully 
implement its SPCC Plan by August 18, 
2006. A facility that came into operation 
after August 16, 2002, but before August 
18, 2006, was required to prepare and 
fully implement an SPCC Plan on or 
before August 18, 2006. Thus, for 
facilities in operation on or before 
August 16, 2002, the regulations 
provided a six-month period between 
the compliance date for Plan 
amendment and the compliance date for 
Plan implementation. In addition, 

§ 112.3(c) required onshore and offshore 
mobile facilities to prepare or amend 
and implement SPCC Plans on or before 
August 18, 2006. 

On December 12, 2005, the Agency 
published in the Federal Register a 
proposed rule that would amend the 
SPCC requirements in several areas (see 
70 FR 73524). Specifically, the proposal 
would allow owners and operators of 
facilities with an oil storage capacity of 
10,000 gallons or less, that also meet 
other qualifying criteria, the option of 
self-certification of their SPCC Plans (in 
lieu of review and certification by a 


. Professional! Engineer); it would provide 


facilities with certain types of oil-filled 
operational equipment an alternative to 
the secondary containment requirement 
that would not require a determination 
of impracticability; it would define 
airport mobile refuelers, and exempt 
such vehicles meeting the definition 
from the specifically sized secondary 
containment requirements for bulk 
storage containers; it would amend the 
requirements for animal fats and 
vegetable oils (AFVOs) by removing 
certain sections of the regulations in 
Subpart C of Part 112 that do not apply 
to facilities that handle, store, or 
transport AFVOs; and it would define 
farms, and would provide a separate 
extension of the compliance dates for 
certain farms.? 

On the same day, but in a separate 
notice in the Federal Register (see 70 FR 
73518), the Agency also proposed to 
extend the dates in § 112.3(a), (b), and 
(c) by which a facility must prepare or 
amend and implement its SPCC Plan. 
Under the proposed extension rule, a 
facility that was in operation on or 
before August 16, 2002 would have to 
make any necessary amendments to its 
SPCC Plan, and implement that Plan, on 
or before October 31, 2007. Likewise, a 
facility that came into operation after 
August 16, 2002 would have to prepare 
and implement an SPCC Plan on or 
before October 31, 2007. Finally, a 


1Comments and our response to them regarding 
the separate extension of the compliance dates for 
farms will be addressed in the rulemaking that 
addresses the substantive modifications that were 
proposed for the SPCC rule on December 12, 2005. 


mobile facility would have to prepare or 
amend and implement an SPCC Plan on 
or before October 31, 2007. _ 

The Agency’s proposal to extend the 
compliance dates in § 112.3 (which is 
made final in today’s notice) was 
designed to allow the Agency time to 
take final action on the proposed 
amendments to the SPCC requirements 
before owners and operators are 
required to prepare, amend, and 
implement their SPCC Plans. The 
Agency believed that the extension was 
appropriate to allow owners and 
operators to take advantage of any 
modifications that would be provided 
by a final SPCC amendment rule. In 
addition, the Agency believed that the 
extension would allow the regulated 
community the opportunity to 
understand the material presented in its 
newly released guidance ‘“‘SPCC 
Guidance for Regional Inspectors”’ 2 
before preparing or amending their 
SPCC Plans. Finally, the Agency 
believed that the proposed extension 
was necessary for facilities that might 
have difficulty meeting the upcoming 
compliance dates because they were 
adversely affected by the recent ~ 
hurricanes. 


Ill. Summary of This Final Rule 


This final rule extends the dates in 
§ 112.3 by which owners and operators 
of facilities must prepare or amend their 
SPCC Plans as proposed. Under the new 
§ 112.3(a), a facility that was in 
operation on or before August 16, 2002 
must make any necessary amendments 
to its SPCC Plan, and implement that 
Plan, on or before October 31, 2007. 
Under the new § 112.3(b), a facility that 
came into operation after August 16, 
2002 must also prepare and implement 
an SPCC Plan on or before October 31, 
2007. Finally, under the new § 112.3(c), 
a mobile facility must prepare or amend 
and implement an SPCC Plan on or 
before October 31, 2007. 

This rule is effective immediately. 
Section 553(d) of the Administrative 
Procedures Act requires 30-days notice 
before the effective date of a final rule. 
However, section 553(d)(1) allows an 
exception to the 30-day notice where a 
rule relieves a restriction. Since this 
final rule relieves a restriction, the 


2 This guidance is intended to assist regional 
inspectors in reviewing a facility's implementation 
of the SPCC rule. The document is designed to © 
facilitate an understanding of the rule’s 
applicability, to help clarify the role of the 
inspector in the review and evaluation of the 
performance-based SPCC requirements, and to 
provide a consistent national policy on several 
SPCC-related issues. The guidance is available on 
the Agency’s Web site at hitp://www.epa.gov/ 
oilspill. 


Agency invokes section 553(d)(1) to 
allow an immediate effective date. 

It should be noted that today’s 
compliance date extension affects only 
requirements of the July 2002 final 
SPCC rule that impose new or more 
stringent compliance obligations than 
did the 1973 SPCC rule. Any provision 
in the July 2002 rule that provides 
regulatory relief is not affected by these 
compliance date extensions because 
such provisions are not ones for which 
it would be “necessary” to amend 
existing Plans “to ensure compliance 
with” the July 2002 amendments (see 
§ 112.3). This issue was discussed by 
the Agency in two previous extension 
notices on April 17, 2003 (see 68 FR. 
18890, at 18892~—3), and on August 11, 
2004 (see 69 FR 48794, at 48796). 


IV. Response to Comment 


The Agency received approximately 
80 comments on the proposed rule. The 
discussion below summarizes and 
responds to the major comments 
received. A more complete response to 
comments can be found in the docket 
for this rulemaking, EPA-HQ—OPA-— 
2005-0003. 

The majority of commenters 
supported the Agency’s proposal to 
extend the compliance dates in § 112.3. 
They agreed with the Agency that the 
extension was necessary to allow 
owners and operators the opportunity to 
take advantage of any modifications that 
might be provided by an amendment to 
the SPCC rule (see discussion in section 
II). Of those who supported an 
extension of the compliance dates, some 
commenters agreed with extending the 
compliance dates as proposed, and 
others opposed the proposed length of 
the extension. 

A number of commenters requested 
that the Agency incorporate flexibility 
into the compliance dates in § 112.3, by 
extending them until October 31, 2007, 
or until a date no less than one year 
following implementation of the final 
SPCC amendment rule, whichever is 
later. Commenters believed that, since 
the date for a final SPCC amendment 
rule is uncertain, setting a compliance 
date of October 31, 2007 does not 
guarantee owners and operators a ful! 
year between promulgation of a final 
rule and the compliance dates in 
§ 112.3. These commenters believe it is 
important to coordinate the compliance 
dates in § 112.3 with a final SPCC 
amendment rule. 

The Agency is reluctant to proceed as 
these commenters suggested and set 
uncertain compliance dates in § 112.3. 
At the same time, the Agency recognizes 
that the regulated community needs 
adequate time after EPA takes final 
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action on the proposed amendments to 
the SPCC Plan requirements to amend 
or prepare their SPCC Plans and to 
implement them. The Agency agrees 
that one year is a reasonable period of 
time to allow for preparing, amending, 
and implementing SPCC Plans 
following final Agency action on the 
proposed amendments to the SPCC rule. 
The Agency plans to develop and 
publish a Federal Register notice taking 
final action on the December 12, 2005 
proposal as soon as possible. At this 
time, based on the information at hand, 
the Agency believes that extending the 
compliance dates in § 112.3 until 
October 31, 2007 will allow owners and 
operators an adequate interval to 
comply with the SPCC rule. Regarding 
modifications of the SPCC regulations, 
to the extent practicable, EPA will 
establish deadlines for compliance 
implementation that commence one 
year after promulgating the regulatory 
revisions. 

Other commenters objected to the 
Agency’s proposal to eliminate the six- 
month interim period in § 112.3(a) 
between the compliance dates for Plan 
amendment and implementation. Those 
commenters requested that the date for 
implementing amended SPCC Plans be 
revised to include a six-month period 
after the October 31, 2007 date for Plan 
amendment. 

The Agency disagrees with these 
commenters. For the reasons discussed 
above, the Agency believes the October 
31, 2007 date for Plan implementation 
is adequate. The effect of the Agency’s 
decision to eliminate the gap between 
Plan preparation or amendment and 
implementation was to allow additional 
time for Plan preparation or 
amendment. The Agency believes that 
this approach, which allows owners and 
operators flexibility, makes sense given 
that owners and operators are not 
required to submit their SPCC Plans to 
the Agency. 

Several commenters conditioned their 
support of the proposed compliance 
date extensions on the Agency’s timely 
resolution of issues related to regulation 
of animal fats and vegetable oils 
(AFVOs). These commenters were 
concerned that the Agency has not yet 
developed differentiated requirements 


for AFVOs, and some suggested that the - 


Agency develop a timeframe to do so. 
In the December 12, 2005 SPCC 
amendment proposed rule, the Agency 
requested information that would 
support differentiated SPCC 
requirements for AFVOs (see 70 FR 
73542, at 73541). The Agency is not 
prepared, at this time, to determine 
whether that request for comment will 
produce information that is appropriate 


or adequate for development of 
differentiated requirements for AFVOs. 
Thus, the Agency believes it would be 
inappropriate to condition the 
compliance dates in § 112.3 on such 
uncertain factors. Further, issues 
specific to the regulation of AFVOs are 
outside the scope of this extension. The 
Agency will review and give full 
consideration to all comments it 
receives related to AFVOs, and address . 
those comments when it has had a 
chance to assess them and any data 
provided. 

Finally, some commenters objected to 
extending the compliance dates in 
§ 112.3. Generally, those commenters 
believed that extension of the dates 
would delay development and 
implementation of SPCC Plans, which 
are necessary for protection of human 
health and the environment. Further, 
they raised concerns that extending the 
compliance dates only encourages non- 
compliance. 

For example, one commenter argued 
that it is unnecessary and absurd to 
extend the compliance dates a third 
time. The commenter pointed out that 
this rule would extend compliance to a 
time four years after the 2002 SPCC rule 
should have first been effective, and 
almost 35 years after the SPCC rules 
were first promulgated. The commenter 
believed that facilities should already be 
in compliance with the 1973 rules, and 
consequently should be in compliance 
with the rule changes proposed by the 
Agency because they primarily reduce 
the requirements for regulated facilities. 
The commenter also believed that most 
regulated facilities already have 
developed and implemented SPCC 
plans to comply with the earlier 
compliance dates that were 
subsequently extended. The commenter 
believed that these facilities are ready to 
meet their obligations to prevent oil 
spills and other releases, and that it is 
entirely unnecessary to extend the 
compliance dates when most facilities 
have developed and implemented Plans. 
Finally, the commenter anticipated that 
extending the compliance dates will 
extend the Agency’s practice of reduced 
inspections and enforcement at SPCC 
regulated facilities, continuing the 
increased likelihood of oil releases and 
endangerment of facility personnel and 
neighboring communities. By extending 
the compliance dates, the commenter 
was concerned that the Agency would 
allow noncompliant facilities that have 
not put SPCC Plans in place to continue 
to operate and endanger human health 
and the environment. 

The Agency believes that it is in the 
best interest of both the regulated 
community and the environment to 


address areas of confusion that arose 
after promulgation of the 2002 
amendments. By promulgating a 
proposal intended to clarify 
requirements and reduce burdens, 
particularly on small businesses, and by 
making the SPCC Inspectors Guidance 
available to the regulated community, 
the Agency believes that a more 
effective and complete implementation 
of the SPCC regulation and improved 
environmental protection will 
ultimately result. The Agency also 
believes that the regulated community 
needs the additional time allowed by 
the extension in order to better take 
advantage of the guidance and any’ 
further amendments that are 
promulgated and that the benefits of this 
extension outweighs the concerns raised 
by commentors of increased 
administrative burdens. 


V. Statutory and Executive Order 
Reviews 


A. Executive Order 12866—Regulatory 
Planning and Review 


Under Executive Order 12866, (58 FR 
51735, October 4, 1993), the Agency 
must determine whether a regulatory 
action is “‘significant’’ and therefore 
subject to Office of Management and 
Budget (OMB) review and the 
requirements of the Executive Order. 
The order defines ‘‘significant 
regulatory action” as one that is likely 
to result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Under the terms of Executive Order 
12866, this action has been judged as 
not a “significant regulatory action” 
because it extends the compliance dates 
in § 112.3, but has no other substantive 
effect. However, because of its 
interconnection with the rulemaking 
proposed on December 12, 2005 (see 
discussion in section II), which is a’ 
significant action under the terms of 
Executive Order 12866, this action was 


2 
a 
¥ 
‘ 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


8465 


nonetheless submitted to OMB for 
review. 


B. Paperwork Reduction Act 


This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. because this 
action does not change the requirements 
of the rule. 

Burden means the total time, effort, or 
financial resources expended by persons 


to generate, maintain, retain, or disclose 


or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

~ An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. . 

This rule does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.). 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act, or any 
other statute, unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined in the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201—the SBA defines small 
businesses by category of business using 
North American Industry Classification 
System (NAICS) codes, and in the case 
of farms and production facilities, 
generally defines small businesses as 
having less than $500,000 in revenues 
or 500 employees, respectively; (2) a 


small governmental jurisdiction that is a 
government of a city, county, town, 
school district or special district with a 
population of less than 50,000; and (3) 
a small organization that is any not-for- 
profit enterprise that is independently 
owned and operated and is not 
dominant in its field. 

After considering the economic 
impacts of today’s final rule on small 
entities, the Agency certifies that this 
action would not have a significant 
economic impact on a substantial 
number of small entities. In determining 
whether a rule has a significant 
economic impact on a substantial 
number of small entities, the impact of 
concern is any significant adverse 
economic impact on small entities, 
since the primary purpose of the 
regulatory flexibility analyses is to 
identify and address regulatory 
alternatives ‘which minimize any 
significant economic impact of the rule 
on small entities.” 5 U.S.C. 603 and 604. 
Thus, an agency may certify that a rule 
will not have a significant economic 
impact on a‘substantial number of small 
entities if the rule relieves regulatory 
burden, or otherwise has a positive 
economic effect on all of the small 
entities subject to the rule. 

This rule relieves the regulatory 
burden for small entities by extending 
the compliance dates in § 112.3. After 
considering the economic impacts of 
today’s rule on small entities, I certify 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 


D. Unfunded Mandates Reform Act 


Title II of the Unfunded-Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with ‘‘Federal mandates” that may 
result in expenditures to State, local, 
and tribal governments, in the aggregate, 
or to the private sector, of $100 million 
or more in any one year. Before 
promulgating an EPA rule for which a 
written statement is needed, section 205 
of UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost- 
effective or least burdensome alternative 
that achieves the objectives of the rule. 
The provisions of section 205 do not 
apply when they are inconsistent with 
applicable law. Moreover, section 205 
allows EPA to adopt an alternative other 


than the least costly, most-effective or 
least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed, 
under section 203 of UMRA, a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

EPA has determined that this rule 
does not contain a Federal mandate that 
may result in expenditures of $100 
million or more for State, local, and 
tribal governments, in the aggregate, or 
the private sector in any one year. This 
rule would reduce burden and costs for 
all facilities. 

EPA has determined that this rule 
contains no regulatory requirements that 
might significantly or uniquely affect 
small governments. As was explained 
above, the effect of the rule is to reduce 
burden and costs for all facilities, 
including small governments that are 
subject to the ruie by extending the 
compliance dates. 


E. Executive Order 13132—Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.” “Policies that have 
federalism implications” is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” 

This rule does not have federalism 
implications. It does not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. Under CWA 
section 311(0), States may impose 
additional requirements, including more 
stringent requirements, relating to the 
prevention of oil discharges to navigable 
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waters. EPA encourages States to . 
supplement the Federal SPCC regulation 
. and recognizes that some States have 
more stringent requirements (56 FR 
54612, October 22, 1991). This rule does 
not preempt State law or regulations. 
Thus, Executive Order 13132 does not 
apply to this rule. 


F. Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments . 


On November 6, 2000, the President 
issued Executive Order 13175 (65 FR 
67249) entitled, “Consultation and 
Coordination with Indian Tribal 
Governments.”’ Executive Order 13175 
took effect on January 6, 2001, and 
revokes Executive Order 13084 (Tribal 
Consultation) as of that date. 

Today’s rule would not significantly 
or uniquely affect communities of 
Indian tribal governments. Therefore, 
the Agency has not consulted with a 
representative organization of tribal 
groups. 

G. Executive Order 13045—Protection of 
Children From Environmental Health 
and Safety Risk 

Executive Order 13045, ‘Protection of 
Children from Environmental Health 
Risks and Safety Risks” (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) Is determined to be ‘economically 
significant’’ as defined under Executive 
Order 12866; and (2) concerns an 
environmental health or safety risk that - 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

EPA interprets Executive Order 13045 
as applying only to those regulatory 
actions that are based on health or safety 
risks, such that the analysis required 
under section 5-501 of the Order has 
the potential to influence the regulation. 
This rule is not subject to Executive 
Order 13045 because it is not 
economically significant as defined in 
Executive Order 12866, and because the 
Agency does not have reason to believe 
the environmental health or safety risks 
addressed by this action present a 
disproportionate risk to children. 


H. Executive Order 13211—Actions 
That Significantly Affect Energy Supply, 
Distribution, or Use 


This rule is not a “significant energy 
action” as defined in Executive Order 
13211, “Actions Concerning Regulations 


That Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001) because it is not likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy. 


I. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”’), Public Law 
104-113, section 12(d) (15 U.S.C. 272 
note) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards such as materials 
specifications, test methods, sampling 
procedures, and business practices that 
are developed or adopted by voluntary 
consensus standards bodies. The 
NTTAA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. 

This rule does not involve technical 
standards. Therefore, NTTAA does not 


apply. 
J. Congressional Review Act 


The Congressional Review Act (CRA), 
5 U.S.C. 801 et seq., as added by the 
Small Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. Prior to publication 
of the final rule in the Federal Register, 
we will submit all necessary 
information to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States. Under the CRA, a major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a “major rule” as 
defined by 5 U.S.C. 804(2). This rule 
will be effective upon publication in the 
Federal Register. 


List of Subjects in 40 CFR Part 112 


Environmental protection, Oil 
pollution, Penalties, Reporting and 
recordkeeping requirements. 


Dated: February 10, 2006. 
Stephen L. Johnson, 
Administrator. 


@ For the reasons set forth in the 
preamble, title 40 CFR, chapter I, part 
112 of the Code of Federal Regulations 
is amended as follows: 


PART 112—OIL POLLUTION 
PREVENTION 


@ 1. The authority citation for part 112 
continues to read as follows: 


.Authority: 33 U.S.C. 1251 et seq.; 33 U.S.C. 
2720; E.O. 12777 (October 18, 1991), 3 CFR, 
1991 Comp., p. 351. 


@ 2. Section 112.3 is amended by 
revising paragraphs (a), (b), and (c) to 
read as follows: 


§112.3 Requirement to prepare and 
implement a Spill Prevention, Control, and 
Countermeasure Plan. 


* * * * * 


(a) If your onshore or offshore facility 
was in operation on or before August 16, 
2002, you must maintain your Plan, but 
must amend it, if necessary to ensure 
compliance with this part, by October 
31, 2007, and implement the Plan no 
later than October 31, 2007. If your 
onshore or offshore facility becomes 
operational after August 16, 2002, 
through October 31, 2007, and could 
reasonably be expected to have a 
discharge as described in § 112.1(b), you 
must prepare and implement a Plan on 
or before October 31, 2007. 


(b) If you are the owner or operator of 
an onshore or offshore facility that 
becomes operational after October 31, 
2007, and could reasonably be expected 
to have a discharge as described in 
§ 112.1(b), you must prepare and 
implement a Plan before you begin 
operations. 


(c) If you are the owner or operator of 
an onshore or offshore mobile facility, _ 
such as an onshore drilling or workover 
rig, barge mounted offshore drilling or 
workover rig, or portable fueling facility, 
you must prepare, implement, and 
maintain a facility Plan as required by 
this section. You must maintain your 
Plan, but must amend and implement it, 
if necessary to ensure compliance with 
this part, on or before October 31, 2007. 
If your onshore or offshore mobile 
facility becomes operational after 


- October 31, 2007, and could reasonably 


be expected to have a discharge as 
described in § 112.1(b), you must 
prepare and implement a Plan before 
you begin operations. This provision 
does not require that you prepare a new 
Plan each time you move the facility to 
a new site. The Plan may be a general 
Plan. When you move the mobile or 
portable facility, you must locate and 
install it using the discharge prevention 
practices outlined in the Plan for the 
facility. The Plan is applicable only 
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_ while the facility is in a fixed (non- 
transportation) operating mode. 

* * * * *e 

{FR Doc. 06-1502 Filed 2—16—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 710 
[EPA-HQ-OPPT-2006--0025; FRL-7760-7] 
RIN 2070-AC61 

TSCA Inventory Update Reporting 
Partially Exempted Chemicals List; 


Addition of Certain Vegetable-based 
Oils, Soybean Meal, and Xylitol 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is taking direct final 
action to amend the Toxic Substances 
Control Act (TSCA) section 8(a) 
Inventory Update Reporting (TUR) 
regulations by adding the following four 
chemical substances to the list of 
-chemical substances im § 710.46(b)(2)(iv) 
which are exempt from reporting 
processing and use information required 
by § 710.52(c)(4): Two vegetable-based 
oils (fats and glyceridic oils, vegetable 
(CASRN 68956—68-—3) and canola oil 
(CASRN 120962—03-0)), soybean meal 
(CASRN 68308-36—1), and xylitol 
(CASRN 87-—99-0). EPA has determined 
that the IUR processing and use 
information for these chemicals is of 
low current interest. Manufacturers and 
importers of the chemicals listed in 

§ 710.46(b)(2)(iv) must continue to 
report manufacturing information. 
DATES: This direct final rule is effective 
on April 18, 2006 without further 
notice, unless EPA receives adverse 
comment by March 20, 2006. If, 
however, EPA receives adverse 
comment, EPA will publish a Federal 
Register document to withdraw the 
direct final rule before the effective date. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov/. Follow the on- 
line instructions for submitting 
comments. 

¢ Mail: Document Control Office 
(7407M), Office of Pollution Prevention 
and Toxics (OPPT), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-— 
0001. 

e Hand Delivery: OPPT Document 
Control Office (DCO), EPA East Bldg., 


Rm. 6428, 1201 Constitution Ave., NW., 
Washington, DC. Attention: Docket ID 
number EPA—HQ—OPPT-—2006-0025. 
The DCO is open from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 
DCO is (202).564—8930. Such deliveries 
are only accepted during the Docket’s 


~ normal hours of operation, and special 


arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 
docket ID number EPA—HQ—OPPT— 
2006-0025. EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available in the on-line 
docket athttp://www.regulations.gov, 
including any personal information 
provided, unless the comment includes 
information claimed to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Do not submit 
information that you consider to be CBI 
or otherwise protected through 
regulations.gov or e-mail. The 
regulations.gov website is an 
‘“‘anonymous access’ system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through =, 
regulations.gov, your e-mail address 
will be automatically captured and 
included as part of the comment that is 
placed in the public docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index at http:// 
www.regulations.gav/. Although listed 
in the index, some information is not 
publicly available, i.e., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either | ; 
electronically in the online docket at 
http://www.regulations.gov/ or in hard 
copy at the OPPT Docket, EPA Docket 
Center, EPA West, Rm. B102, 1301 
Constitution Ave., NW., Washington, 


DC. The Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The EPA Docket Center 
Reading Room telephone number is 
(202) 566-1744, and the telephone 
number for the OPPT Docket, which is 
located in the EPA Docket Center, is 
(202) 566-0280. 


FOR FURTHER INFORMATION CONTACT: For 
general information contact: Colby 
Lintner, Regulatory Coordinator, 
Environmental Assistance Division 
(7408M), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; telephone 
number: (202) 554—1404; e-mail address: 
TSCA-Hotline@epa.gov. 

For technical information contact: 
Susan Sharkey, Project Manager, 
Economics, Exposure and Technology 
Division (7406M), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460; 
telephone number: (202) 564-8789; e- 
mail address: sharkey.susan@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be affected by this action if 
you manufacture (defined by statute at 
15 U.S.C. 2602(7) to include import) 
chemical substances, including 
inorganic chemical substances, subject 
to reporting under the Inventory Update 
Rule (IUR) at 40 CFR part 710. Any use 
of the term “manufacture” in this 
document will encompass import, 
unless otherwise stated. 

. Potentially affected persons may 
include, but are not limited to: Chemical 
manufacturers and importers subject to 
IUR reporting, itcluding chemical 
manufacturers and importers of 
inorganic chemical substances (The 
North American Industrial 
Classification System (NAICS) codes 
325, 32411). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding persons likely to 
be affected by this action. Other types of 
persons not listed in this unit could also 
be affected. NAICS codes have been 
provided to assist you and others in 
determining whether this action might 
apply to certain persons. To determine 
whether you or your business may. be 
affected by this action, you should 
carefully examine the applicability 
provisions at 40 CFR 710.48. If you have 
any questions regarding the 
applicability of this action to a 
particular person, consult the technical 
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contact person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through | 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket..Information so marked 
will not be disclosed except in 


accordance with procedures set forth in - 


40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the rulemaking by docket 
ID number and other identifying 

- information (subject heading, Federal 
Register date, and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives, and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduged. 

vi. Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. Background 


A. What is the Agency’s Authority for 
Taking this Action? 


EPA is required under TSCA section 
8(b), 15 U.S.C. 2607(b), to compile and 
keep current an inventory of chemical 
substances manufactured or processed 
in the United States. Additionally, 
TSCA section 8(a)(1) authorizes the EPA 
Administrator to promulgate rules 
under which manufacturers and 


processors of chemical substances and 
mixtures (referred to hereinafter as 
chemical substances) must maintain 
such records and submit such 
information as the Administrator may 
reasonably require. 

In 1977, EPA promulgated a rule (42 
FR 64572, December 23, 1977) under 
TSCA section 8(a), 15 U.S.C. 2607(a), to 
compile an inventory of chemical 
substances in commerce at that time. 
This inventory is known as the TSCA 
Chemical Substances Inventory (the 
TSCA Inventory). In 1986, EPA 
promulgated the initial [UR rule under 
TSCA section 8(a) at 40 CFR part 710 
(51 FR 21447, June 12, 1986) to facilitate 
the periodic updating of the TSCA 
Inventory and to support activities 
associated with the implementation of 
TSCA. In 2003, EPA promulgated 
extensive amendments to the IUR rule 
(68 FR 848, January 7, 2003) (FRL— 
6767-4) (2003 Amendments) to collect 
manufacturing, processing, and use 
exposure-related information, and to 
make certain other changes. Further 


-revisions to the IUR rule were made in 


July of 2004 (69 FR 40787, July 7, 2004) 
(FRL—7332-3) and December of 2005 (70 
FR 75059, December 19, 2005) (FRL— 
7743-9) (2005 Revisions). 


B. What is the Inventory Update 
Reporting (IUR) Rule? 


The data reported under the IUR rule 
are used to update the information 
maintained on the TSCA Inventory. EPA 
uses the TSCA Inventory and data 
reported under the IUR rule to support 
many TSCA-related activities and to 
provide overall support for a number of 
EPA and other Federal health, safety, 
and environmental protection activities. 
The IUR rule, as amended by the 2003 
Amendments and the 2005 Revisions 
Rule, requires U.S. manufacturers 
(including importers) of chemicals 
listed on the TSCA Inventory to report 
to EPA every 5 years the identity of 
chemical substances manufactured 
during the reporting year in quantities 
of 25,000 pounds or more at any plant 
site they own or control. The IUR rule 
generally excludes several categories of 
substances from its reporting 
requirements, i.e., polymers, 
microorganisms, naturally occurring 
chemical substances, and certain natural 
gas substances. Manufacturers 
(including importers) are required to 
report information such as company 
name, site location and other identifying 
information, identity and production 
volume of the reportable chemical 
substance, manufacturing exposure- 
related information associated with each 
reportable chemical substance, 
including the physical form and 


maximum concentration of the chemical 


substance and the number of potentially 
exposed workers. 

anufacturers (including importers) 
of larger volume chemicals(i.e., 300,000 
Ibs. or more manufactured during the 
reporting year at any plant site) are 
required to additionally report certain 
processing and use information (40 CFR 
710.52(c)(4)). This information includes 
industrial information such as process 
or use category, NAICS code, industrial 
function category, percent production 
volume associated with each process or 
use category, number of use sites, - 
number of potentially exposed workers 
and consumer/commercial information 
such as use category, use in or on 
products intended for use by children, 
and maximum concentration. 

For the 2006 submission period, 
inorganic chemicals are partially 
exempt (i.e., submitters do not report 
the processing and use information 
listed in 40 CFR 710.52(c)(4)), regardless 
of production volume. The partial 
exempticn for inorganic chemicals will 
no longer be applicable in subsequent 
submission periods, when submitters 


- will report all information on inorganic 


chemical substances, based on site- 
specific production volume. In addition, 
specifically listed petroleum process 
streams and other specifically listed 
chemical substances are partially a 
exempt during the 2006 and subsequent 
submission periods. 


C. What is the “Low Current Interest’”’ 
Partial Exemption and Petition Process? _ 


The 2003 Amendments established a 
partial exemption in 40 CFR 
710.46(b)(2) for certain chemicals for 
which EPA has determined the IUR 
processing and use information to be of 
“low current interest.” The public may 
petition EPA to add or remove a 
chemical substance to or from the list of 
chemical substances partially exempt 
from reporting under 40 CFR 
710.46(b)(2). The partial exemption was 
altered by the 2005 Revisions rule. 
However, because the petition for the 
four chemical substances covered by 
this direct final action was received 
prior to the 2005 Revisions rule, the 
petition was evaluated by EPA under 
the criteria originally set forth by the 
2003 Amendments. The 2003 
Amendment criteria is as follows: 

In determining whether the partial 
exemption should apply to a particular 
chemical substance, EPA will consider 
the totality of information available for 
the chemical substance in question, 
including but not limited to information 
associated with one or more of the 
following considerations (see 40 CFR 
710.46(b)(2)(ii)): 
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(i) Whether the chemical qualifies or 
has qualified in past IUR collections for 
the reporting of the information 
described in 40 CFR 710.52(c)(4)(i.e., at 
least one site manufactures 300,000 
pounds or more of the chemical). 

(ii) The chemical substance’s 
chemical and physical properties or 
potential for persistence, 
bioaccumulation, health effects, or 
environmental effects (considered 
independently or together). 

(iii) The information needs of EPA, 
other federal agencies, tribes, states, and 
local governments, as well as members 
of the public. 

(iv) The availability of other 
complementary risk screening 
information. 

(v) The availability of comparable 
processing and use information. 

(vi) Whether the potential risks of the 
chemical substance are adequately 
managed by EPA or another agency or 
authority. 

It is important to note that the 
addition of a chemical substance under 
this partial exemption will not 
necessarily be based on its potential 
risks, but on the Agency’s current 
assessment of the need for collecting 
IUR processing and use information for 
that chemical, based upon the totality of 
information considered during the 
petition review process. Additionally, 
interest in a chemical or a chemical’s 
processing and use information may 
increase in the future, at which time 
EPA will reconsider the applicability of 
this partial exemption for those 
chemicals. 

A petition to amend the list of 
chemicals partially exempt from 
reporting under 40 CFR 710.46(b)(2) 
(whether by adding or removing a 
chemical to or from the list) must be in 
writing. It must identify the chemical in 
question, including a chemical 
identification number, and should 
provide sufficient information for EPA 
to determine whether collection of the 
information in § 710.52(c)(4) for the 
chemical in question is of low current 
interest. 

In the 2005 Revisions rule, EPA 
clarifies the standards for submitting a 
petition by explaining that-the 
information provided in a petition must 
include a written rationale or 
justification for the request, relevant 
documents, and specific cites to 
information in those documents. The 
last of the considerations listed above 
was changed to read “‘[w]hether the 
potential risks of the chemicals 
substance are adequately managed.” 
The 2005 Revisions rule also required 
that the supporting rationale provide 
sufficient information which the Agency 


can use to assess the current need for 
IUR processing and use information and 
make a decision concerning reporting of 
that information for the subject 
chemical. Finally, the 2005 Revisions 
rule clarifies that the burden is on the 
petitioner to demonstrate why a given 
chemical substance should, or should 
not, be considered of low current 
interest. These changes made by the 
2005 Revisions rule will apply 
prospectively to future petitions. 


D. What Action is the Agency Taking? 


Through this action, EPA is amending 
the list of chemical substances that are 
partially exempt from reporting 
requirements under the [UR regulation. 
EPA received a petition requesting the 
addition of xylitol (CASRN 87-—99-0), 
soybean meal (CASRN 68308-—36-1), fats 
and glyceridic oils, vegetable (CASRN 
68956-—68-3), and canola oil (CASRN 
120962—03-0) to the list of chemical 
substances in § 710.46(b)(2)(iv) (Ref 1). 
The petitioner later supplemented their 
petition with additional information 
(Ref 2). The Agency determined that 
these four chemicals have been 
previously reported under IUR in 
volumes of 300,000 pounds or more and 
would therefore be expected to trigger 
the requirement to report IUR 
processing and use information. Based 
on their past production volume, these 
four chemical substances satisfy the first 
consideration identified in 40 CFR 
710.46(b)(2)(ii) (see Unit II.C.). 

EPA reviewed the information 
provided by the petitioner and other 
information as documented in the 
petition review report (Ref. 3) and 
concluded that these four chemical 
substances generally present a low risk 
of adverse human health or 
environmental effects. This conclusion 
is further supported by the fact that 
none of the substances is included on 
the various lists of concern maintained 
by EPA, state governments, or others 
(such as the Toxics Release Inventory or 
the Integrated Risk Information System). 
In addition, EPA did not identify any 
information needs that were not being 
met. Therefore, EPA has determined 
that, based on current knowledge, there 
is a low current interest in the IUR 
processing and use information for the 
four chemical substances (Ref. 3). 

EPA received a total of five non-CBI 
reports for the four chemical substances 
with production volumes of 300,000 
pounds or greater in the 2002 IUR 
submission period. However, the non- 
CBI IUR reporting represents only a 
portion of IUR reporting. For instance, 
while no individual non-CBI reports 
were submitted for xylitol in 2002, the 
total non-CBI volume was 10,000 to 


500,000 pounds, indicating that one or 
more CBI reports were received. On the 
basis of the number of non-CBI previous 
reports and the production volumes for 
the four chemicals, EPA estimated that 
seven reports in excess of 300,000 
pounds would be received for these four 
chemical substances. Eliminating the 
requirement to report processing and 
use information for seven reports results 
in a cost savings of $38,017 to $41,033 
in the first reporting cycle, and $30,414 
to $32,826 in future reporting cycles 
(Ref 4). 

The Agency acknowledges that 
additional, unidentified information 
may exist. If you are in possession of 
information that may be relevant to the 
Agency’s decision to partially exempt 


* any of the four chemical substances 


listed in Unit ILD., please provide 
comments according to the procedure 
listed in ADDRESSES. 


III. Direct Final Rule Procedures 


EPA is publishing this rule without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and EPA believes public 
comment on this action is unnecessary. 
This final rule will be effective on April 
18, 2006 without further notice unless 
the Agency receives adverse comment 
by March 20, 2006. If EPA receives 
adverse comment on this rulemaking, 
the Agency will publish a timely 
withdrawal in the Federal Register and 
will publish a notice of proposed 
rulemaking in a future edition of the 
Federal Register. The Agency will 
address the comments as part of that 
proposed rulemaking. 


IV. Materials in the Rulemaking Record 


The public version of the official 
record for this rulemaking is contained 
in 2 separate dockets which can be 
accessed as described in the ADDRESSES 
unit. Docket ID number EPA-HQ— 
OPPT-—2006-—0025 contains the main 
rulemaking record. In addition, certain 
supporting records are contained in 
docket ID number EPA—HQ—OPPT— 
2004-0071, as identified in the listing 
contained in this unit. This record 
includes the documents located in the 
docket as well as the documents that are 
referenced in those documents. 

1. Letter from Herbert Estreicher, Esq., 
and Martha E. Marrapese, Esq., Keller 
and Heckman LLP, to OPPT Document 
Control Officer, EPA, December 30, 
2003. Docket document number EPA— 

2. Letter from Herbert Estreicher, 
Keller and Heckman LLP, to Susan 
Sharkey, Office of Pollution Prevention 
and Toxics, U. S. EPA, November 18, 
2004. Docket document numbers EPA— 
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HQ-OPPT-—2004—007 1—0033 to EPA— 
HQ—OPPT-—2004-—007 1-—0036. 

3. USEPA, ‘‘Petition Review Report 
for CASRNs 87—99-0, 68308-36-1, 
68956-68-3, and 120962—03-0),” 
December 23, 2004. 

4. USEPA, “Cost Savings Estimate of 
Adding 4 Chemicals to the 40 CFR 
710.46(B)(2) Chemical Substance List,” 
Office of Pollution Prevention and 
Toxics, November 4, 2005. 


V. Statutory and Executive Order 
Reviews 


A. Executive Order 12866 


This direct final rule implements 
minor changes to 40 CFR part 710, 
resulting in burden and cost reduction. 
Because this direct final rule does not 
impose any new requirements, it is not 
subject to review by the Office of 
Management and Budget (OMB) under 
Executive Order 12866, entitled 
Regulatory Planning and Review (58 FR 
51735, October 4, 1993). 


B. Paperwork Reduction Act 


This direct final rule does not contain 
any information collections subject to 
OMB approval under the Paperwork 
Reduction Act (PRA), 44 U.S.C. 3501 et 


seq. 
C. Regulatory Flexibility Act 


Because this action makes minor 
changes to 40 CFR part 710, resulting in 
burden reduction, EPA certifies this 
action will not have a significant 
economic impact on a substantial 
number of small entities. There will be © 
no adverse impact on small entities 
resulting from this action. 


D. Unfunded Mandates Reform Act 


This action does not impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). 


E. Executive Order 13132 


The Agency has determined that this 
action will not have a substantial direct 
effect on States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government, as 
specified in Executive Order 13132, 
entitled Federalism (64 FR 43255, 
August 10, 1999). Executive Order 
13132 requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.” “Policies that have 
federalism implicatiogs” is defined in 


the Executive Order to include " 
regulations that have ‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” This 
action does not alter the relationships or 
distribution of power and 
responsibilities established by Congress. 


F. Executive Order 13175 


The Agency has determined that this 
rule does not have any “tribal 
implications” as described in Executive 
Order 13175, entitled Consultation and 
Coordination with Indian Tribal 
Governments (65 FR 67249, November 
6, 2000). Executive Order 13175 
requires EPA to develop an accountable 


-process to ensure “‘meaningful and 


timely input by tribal officials in the 
development of regulatory policies that 
have tribal implications.” This direct 
final rule will not have substantial 
direct effects on tribal governments, on. 
the relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


G. Executive Order 13045 


This action does not require OMB 
review or any other Agency action 
under Executive Order 13045, entitled 
Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 


H. Executive Order 13211 


Because this direct final rule is not 
considered to be a significant action 
under Executive Order 12866 and is 
therefore exempt from review under that 
Order, this direct final rule is not 
subject to Executive Order 13211, 
Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). 


I. National Technology Transfer 
Advancement Act 


This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NLTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). 


J. Congressional Review Act 
The Congressional Review Act, 5 


“U.S.C. 801 et seq., as amended by the 


Small Business Regulatory Enforcement 
Fairness Act of 1996, generally requires 
that before a rule may take effect, the 
Agency promulgating the rule must 
submit a rule report, including a copy 
of the rule, to each House of the 
Congress and the Comptroller General of 
the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


List of Subjects in 40 CFR Part 710 


Environmental protection, Chemicals, 
Hazardous materials, IUR partial 
exemption, Reporting and 
recordkeeping requirements, Soybean 
meal, Vegetable-based oils, Xylitol. 

Dated: January 30, 2006. 

Charles M. Auer, 


Director, Office of Pollution Prevention and 
Toxics. 4 


@ Therefore, 40 CFR chapter I is 
amended as follows: 


PART 710—{[AMENDED] 

w 1. The authority citation for part 710 

continues to read as follows: 
Authority: 15 U.S.C. 2607(a). 

@ 2. Section 710.46 is amended by 

adding the following entries in 


ascending order to the table in 
paragraph (b)(2)(iv) to read as follows: 


§710.46 Chemical substances for which 


information is not required. 
* * * * * 
(b) * * * 
( 2) * * * 


(iv) * * * 


CAS NUMBERS OF PARTIALLY EXEMPT 


CHEMICAL SUBSTANCES UNDER 
§ 710.46(B)(2) : 
CAS No. Chemical 
87-99-0 Xylitol 
68308-36-1 Soybean meal 
68956-68-3 Fats and glyceridic 
oils, vegetable 

120962-03-0 Canola oil 


[FR Doc. 06-1508 Filed 2-16-06; 8:45 am] 
BILLING CODE 6560-50-S 
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DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


44 CFR Part 67 


Final Flood Elevation Determinations 


AGENCY: Federal Emergency 
Management Agency (FEMA), 
Department of Homeland Security, 
Mitigation Division. 

ACTION: Final rule. 


SUMMARY: Base (1% annual chance) 
Flood Elevations (BFEs) and modified 
BFEs are made final for the 
communities listed below. The BFEs 
and modified BFEs are the basis for the 
floodplain management measures that 
each community is required either to 
adopt or to show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in the 
National Flood Insurance Program 
(NFIP). 


EFFECTIVE DATES: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing BFEs and modified BFEs for 
each community. This date may be 
obtained by contacting the office where 
the maps are available for inspection as 
indicated on the table below. 
ADDRESSES: The final BFEs for each 
community are available for inspection 
at the office of the Chief Executive 
Officer of each community. The 
respective addresses are listed in the 
table below. 

FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Hazard 
Identification Section, FEMA, 500 C 
Street, SW., Washington, DC 20472, 
(202) 646-2903. 

SUPPLEMENTARY INFORMATION: FEMA 
makes the final determinations listed 
below for the modified BFEs for each 
community listed. These modified 
elevations have been published in 
newspapers of local circulation and 
ninety (90) days have elapsed since that 
publication. The Mitigation Division 
Director has resolved any appeals 
resulting from this notification. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and 44 CFR part 67. 

The Agency has developed criteria for 
floodplain management in floodprone 
areas in accordance with 44 CFR part 


Interested lessees and owners of real 
property are encouraged to review the © 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 


The BFEs and modified BFEs are 
made final in the communities listed 
below. Elevations at selected locations 
in each community are shown. 


National Environmental Policy Act 


This rule is categorically excluded 
from the requirements of 44 CFR part 
10, Environmental Consideration. No 
environmental impact assessment has 
been prepared. 


Regulatory Flexibility Act 


The Mitigation Division Director 
certifies that this rule is exempt from 
the requirements of the Regulatory 
Flexibility Act because final or modified 
BFEs are required by the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4104, 
and are required to establish and 
maintain community eligibility in the 
NFIP. No regulatory flexibility analysis 
has been prepared. 


Regulatory Classification 


This final rule is not a significant 
regulatory action under the criteria of 
Section 3(f) of Executive Order 12866 of 
September 30, 1993, Regulatory 
Planning and Review, 58 FR 51735. 


Executive Order 13132, Federalism 


This rule involves no policies that 
have federalism implications under 
Executive Order 13132. 


Executive Order 12988, Civil Justice 
Reform 


This rule meets the applicable 
standards of Executive Order 12988. 


List of Subjects in 44 CFR Part 67 


Administrative practice and 
procedure, flood insurance, reporting 
and recordkeeping requirements. 


w Accordingly, 44 CFR Part 67 is 
amended as follows: 


PART 67—{[AMENDED] 


w 1. The authority citation for Part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376. 


§67.11 [Amended] 


w 2. The tables published under the 
authority of § 67.11 are amended as 
follows: 


in 
feet above 
‘ound 
2 ation 
Source of flooding and location in feet 
NGVD) 
Elevation 
in feet 
(NAVD) 
FLORIDA 
Alachua County (FEMA 
Docket No. D—7636) 
Little Hatchet Creek: 
Approximately 0.59 mile up- 
stream of the entrance to 
Gum Root Swan .............. 
Approximately 4,400 feet up- 
stream of the entrance to 
Gum Root Swamp .............. 
Alachua County (Unincor- 
porated Areas) 
Little Monteocha Creek: 
At the confluence with 
Monteocha Creek .............. 102 
Approximately 100 feet up- 
stream of County Route 
340 0135 
Monteocha Creek: 
Approximately 1,700 feet up- 
stream of the confluence 
with Santa Fe River ........... 094 
Approximately 2.48 miles up- 
stream of County Route 
340 : °160 
Rhuda Branch: 
At the confluence with Sun- 
shine Lake .......... e91 
Approximately 440 feet up- 
stream of County Route 
0136 
Rocky Creek: 
Approximately 1,220 feet up- 
stream of the Santa Fe 
Approximately 1.74 miles up- 
stream of County Route 
Rocky Creek Tributary: 
At the confluence with Rocky 
Creek .. 0114 
Approximately 1.48 miles up- 
stream of the confluence e 
with Rocky Creek .............. 0139 
Grass Prairie 064 
Ledwith Lake °69 
Levy Lake East °65 
Lochioogal: Lake °61 
Sunshine Lake 
Unnamed Lake West of Sun- 
shine Lake: 
Approximately 1,500 feet 
south of the intersection of 
State Highway 235 and 
State Highway 329 ............ 095 
Kanapaha Prairie .................. 
Little Montechoa Creek Diver- 
sion: 
At the confluence with Little 
Montechoa Creek .............. 
Divergence from Little 
Montechoa Creek .............. 0122 
Little Montechoa Creek Diver- 
sion Tributary: 
At the confluence with Little 
Montechoa Creek Diver- 
sion 
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Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
e Elevation 
in feet 
(NAVD) 


Approximat 
stream of 
31A 


100 feet up- 
inty Road 


Unnamed flooding area be- 
tween Levy Lake and 
Ledwith Lake: 

Connecting channel between 
Levy Lake East and 
Ledwith Lake 

Unnamed Pond West of 
Ledwith Lake: 

Approximately 0.96 mile west 
of Ledwith Lake on the 


Marion County boundary ... 


Unnamed Pond North of Mud 
Pond: 
Approximately 1,400 feet 
north of Mud Pond 
Unnamed Ponding Area No. 1 
South Levy Lake West: 
Approximately 1,000 feet 


south of Levy Lake West .. 


Unnamed Ponding Area No. 2 
South of Levy Lake West: 
_ Approximately 2,000 feet 


south of Levy Lake West .. 


Hogtown Creek Tributary 1: 
Approximately 400 feet 
downstream of Northwest 
53rd Avenue 
Approximately 300 feet up- 
stream of Northwest 53rd 


City of Gainesville 

Alachua County (Unincor- 
porated Areas) 

Maps available for inspection 
at the Alachua County De- 
partment of Public Works, 
5620 Northwest 120th Lane, 
Gainesville, Florida. 

City of Gainesville 

Maps available for in 
at the City of Gainesville De- 
partment of Public Works, 
306 Northeast 6th Avenue, 
Gainesville, Florida. 


NORTH CAROLINA 


nswick County (FEMA 


At the confluence with 
McKinzie Pond 
Approximately 675 feet. 
downstream of West Boil- 
ing Spring Road 
Brunswick County (Unincor- 
porated Areas), City of 
Boiling Spring Lakes 
Alligator Branch: 
At the confluence with Hood 
Creek 


Approximately 0.5 mile down- 


stream of Interstate 74/76 
Alligator Swamp: 


At confluence with Juniper 
Creek 

Approximately 3.7 miles up- 
stream of Alligator Road 
Northwest 


Atlantic Ocean: 

Approximately 1,000 feet 
southeast of the intersec- 
tion of Heritage Drive 
Southwest and NC-179 .... 

Approximately 200 feet south 
of the intersection of - 
Goldsboro Street and ist 


Brunswick County (Unincor- 
porated Areas), Towns of 
Sunset Beach, Ocean isle’ 
Beach, Holden Beach 

Atlantic Ocean: 

Approximately 500 feet south 
of the intersection of 
Southeast 52nd Street and 
East Pelican Drive in the 
Town of Oak Island 

Along Bay Creek at the con- 
fluence with Deer Creek .... 


Brunswick County (Unincor- 
porated Areas), Town of 
Caswell Beach, Village of 
Bald Head Island, Town of 
Oak Island 

Batarora Branch: 

At the confluence with Hood 
Creek 

Approximately 1,500 feet up- 
stream of NC Highway 87 

Brunswick County (Unincor- 
porated Areas) 

Batarora Branch Tributary: 

At the confluence with 
Batarora Branch 

Approximately 1.3 miles up- 
stream of the confluence 
with Batarora Branch 


Bay Branch: 
At the confluence with Alli- 
gator Swamp 
Approximately 0.5 mile up- 
stream of Exum Road 
Northwest 
Bear Branch: 
At the confluence with 
Waccamaw River 
Approximately 0.5 mile up- 
stream of Project Road 
Northwest 


Bear Pen Island Swamp: 
At the confluence with Juni- 
per Creek J 
At downstream side of Green 


Swamp Road Northwest ... 


Beaverdam Creek (near 
Henrytown): 
At the confiuence with Town 


Creek ... 
Approximately 1.5 miles up- 
stream of Town Creek 

Road Northeast 
Beaverdam Creek (near 
Southport): 
Approximately 1.0 mile up- 
stream of the confluence 
with Intracoastal Waterway 


At the confluence with 

Beaverdam Swamp 
Brunswick County (Unincor- 
porated Areas), Town of St. 

James - 

Beaverdam Swamp: 

At the confluence with 
Beaverdam Creek (near 
Southport) 

Approximately 1,650 feet up- 
stream of Committee Drive 
Southeast 

Beaverdam Swamp: 

At the confluence with Royal 
Oak Swamp 

Approximately 1.5 miles up- 
stream of Landfill Road 
Northeast 


Brunswick County (Unincor- 
porated Areas) 
Beaverdam Swamp Tributary: 
At confluence with 
Beaverdam Swam 
Approximately 1.7 miles up- 
stream of Middle River 
Road Northeast 
Bell Swamp: 
At the confluence with Mill 
Creek (near Winnabow) .... 
Approximately 2.0 miles up- 
stream of Cherrytree Road 
Northeast 
Bell Swamp: 
At the confluence with Alli- 
gator Swamp 
Approximately 700 feet up- 
stream of Myrtlehead Road 
Northwest 
Big Bay Branch: 
At the confluence with Middle 
Swamp 
Approximately 2,000 feet up- 
stream of Danford Road 
Southeast 


Brunswick County (Unincor- 
porated Areas), Town of 
Bolivia 

Big Bay Branch Tributary: 

At the confluence with Big 
Branch 
Approximatel 3 1,600 feet up- 
stream of Old Ocean High- 
way . 

Bishop Branch: 

At the confluence with Mor- 
gan Creek 

Approximately 0.3 mile up- 
stream of Pinecliff Drive 
Northeast 
Brunswick County (Unincor- 
porated Areas), Town of 
Leland 
Branch: 
t the confluence with Red 
Run 

Approximately 1.5 miles up- 
stream of confluence with 
Red Run 

Brunswick County (Unincor- 
porated Areas) 

Calabash River: 

Approximately 1.0 mile up- 
stream of the confluence of 
Calabash Creek 


8472 
| #Depthin | | | 
| feet above | | 
| “Elevation 
Source of flooding and location | infeet | | 
(NGVD) 
Elevation 
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| (NAVD) | 
| | | 
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Source of flooding and location 


#Depth in 

feet above 
round 

“Elevation 
in feet 
NGVD) 
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Source of flooding and location 


#Depth in 

feet above 
round 

*Elevation 
in feet 
NGVD) 

Elevation 

in feet 

(NAVD) 


Source of flooding and location 


feet above 
round 
*Elevation 
in feet 
levation 
in feet 


Approximately 2.1 miles up- 
stream of the confluence of 
Calabash Creek 


| Brunswick County (Unincor- 
porated Areas), Town of 
Sunset Beach 
Calabash River Tributary: 
At the confluence with Cala- 
Approximately 1,300 feet up- 
Camp Alligator 
Swamp): 
At the confluence with Alli- 
gator Swamp 
Approximately 1,300 feet up- 
stream of Myrtlehead Road 
Northwest 
Brunswick County (Unincor- 
porated Areas) . 
Camp Branch (into Honey Is- 
land Swamp): 
At the confluence with Honey 
Island 
Approximately 2,100 feet up- 
stream of Camp Branch 
Road Northwest ................. 


Cape Fear River: 

Approximately 1.1 miles 
downstream of the inter- 
section of Pender, New 
Hanover, and Brunswick 
County boundary 

At the 
County boundary ............... 


Brunswick County (Unincor- 
porated Areas), Town of 
Navassa 

Cawcaw Swamp: 

At the confluence with 
Waccamaw River 

Approximately 3.5 miles up- 
stream of Russtown Road 
Northwest 

Brunswick County (Unincor- 
porated Areas) 

Cherry Tree Swamp: 

At the confluence with Bell 


Approximately 1.4 miles up- 
- stream of Cherrytree Road 
Clark Branch: 


At the confluence with 
Lockwoods Folly River ...... 

Approximately 500 feet up- 
stream of U.S. Highway 17 
Bypass ° 

Cottage Creek: 

Approximately 1,000 feet 
downstream of 9th Street .. 

Approximately 550 feet up- 
stream of 11th Street ........ 


Brunswick County (Unincor- 
porated Areas), City of 
Southport 

Daw’s Creek: 

Approximately 850 feet up- 
stream of the confluence 
with Town Creek 

Approximately 0.9 mile up- 
stream of Daw’s Creek 


016 


012 


041 


054 


059 


014 


025 


°61 


010 
020 


Brunswick County (Unincor- 
porated Areas) 
Doe Creek: 

Approximately 0.2 mile up- 
stream of the confluence of 
Polly Swain Branch ........... 

Approximately 0.8 mile up- 
stream of the confluence of 
Polly Swain Branch 

Dutchman Creek (north of 
CP&L Canal): 
At the confluence with CP&L 

Canal . 

Approximately 1.9 miles up- 

stream of 211 


Brunswick County (Unincor- 
porated Areas), City of 
Southport 

Fall Swamp: 

At the confluence with Royal 
Oak Swamp 

Approximately 0.9 mile up- 
stream of Makatoka Road 
Northwest 


Brunswick County (Unincor- 
porated Areas) 
Gapway Creek: 

At the Brunswick/Columbus 
County boundary. 

Approximately 2.7 miles up- 
stream of the Brunswick/ 
Columbus County line ....... 

Goose Creek: 

Approximately 1,200 feet 
downstream of 
Bricklanding Road South- 

Approximately 500 feet up- 
stream of Landing Boule- 
vard Southwest 

Governors Creek: 

At the confluence with Wal- 

Approximately 2.3 miles up- 
stream of unnamed road ... 

Harris Swamp: 

At the confluence with Mill 
Creek (near Winnabow) .... 

Approximately 2.5 miles up- 
stream of NC Highway 87 

Honey Island Swamp: 

At the confluence with Juni- 

Approximately 1.3 miles up- 
stream of Green Swamp 
Road Northwest ................. 

Hood Creek: 

At the confluence with Cape 
Fear River 

Approximately 1.9 miles up- 
stream of NC Highway 87 

Hood Creek Tributary: 

At the confluence with Hood 
Creek 

Approximately 300 feet up- 
stream of Malmo Lake 
Road Northeast ............... 

Jackeys Creek: 

Approximately 0.3 mile down- 
stream of NC 17 .............2. 

Just upstream of abandoned 
railroad 


013 


019 


010 


032 


017 


055 


045 |. 


064 


055 


010 
017 


Brunswick County (Unincor- 
porated Areas), Town of 
Leland 

Creek Tributa 
At the confluence with 

Jackeys Creek 
Approximately 425 feet up- 

stream of Lanvale Road 

Jinnys Branch: 

Approximately 8,000 feet 
downstream of 
Bricklanding Road South- 


Approximately 0.6 mile down- 
stream of Stone’s Throw 


Drive Southwest ................ 


Brunswick County (Unincor- 
porated Areas) 
Juniper Creek: 
At the confluence with 
Waccamaw River .............. 
Approximately 1,400 feet up- 
stream of Camp Branch 
Road Northwest ................. 
Leonard Branch: 
At the confluence with Juni- 
Approximatel y 0.6 mile up- 
stream of Exum Road 
Lewis Branch: 
At the confluence with Lewis 
Swam 
Approximately 1.6 miles up- 
stream of Lewis Swamp 
Road Northeast ................. 
Lewis Swamp: 
At ~ confluence with Town 


2.7 miles up- 
stream of tree Farm 
Lewis Swamp Tributary: 
At the confluence with Lewis 
SW 


Approximately 1.5 miles up- 
stream of the confluence 
with Lewis Swamp ............. 

Liliput Creek: 

Approximately 1,450 feet 

downstream of State Route 

At the confluence with Allen 

Creek ... 
Little Cawcaw Swamp: 

At the confluence with 
Cawcaw Swamp 

Approximately 2,200 feet up- 
stream of U.S. Highway 17 

Brunswick County (Unincor- 
porated Areas), Town of 

Carolina Shores 

Little Mallory Creek: 

Approximately 100 feet 

downstream of State Route 


133 
Approximately 250 feet up- 
stream of Wire Road ......... 
Brunswick County (Unincor- 
porated Areas 
Little Saucepan Creek: 
At the confluence with 
Saucepan Creek ...............- 


016 


039 


| | 
| 
= 
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Source of flooding and location 


#Depth in 
feet above 
round 
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in feet 
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(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
e Elevation 
in feet 
(NAVD) 


Approximately 0.3 mile up- 
stream of Pigott Road 


Livingston Creek: 
Approximately 1.2 miles 
downstream of Columbus/ 


Brunswick County border .. 


At Columbus/Brunswick 
County border 
Lockwoods Folly River: 
At the confluence of Nucitt 
Branch 
At the confluence of Red 
Run/Pinch Gut Creek 
McKinzie Creek: 
At the confluence with Allen 
Creek/McKinzie Pond 
Approximately 570 feet up- 
stream of Funston Road 
Southeast 
Mercers Mill Pond: 
At the confluence with Mill 
Creek 
Approximately 1.1 miles 
downstream of Southport 


Supply Road Southeast .... 


Middle River: 
At the confluence with 
Swam 
Approximately 1.8 miles up- 
stream of Little Macedonia 
Road Northwest 
Middle Swamp: 
At the confluence with Mid- 
way Branch 
Approximately 0.7 mile up- 
stream of Green Lewis 
Road Southeast 


Brunswick County (Unincor- 
porated Areas), Town of 
Bolivia 

Middle Swamp Tributary: 
At the confluence wi 

Swamp .. 


Middle 


Approximately 0.6 mile up- 
stream of Knox Street 
Midway Branch: 
At the confluence with 
Lockwoods Folly River 
Approximately 3.7 miles up- 
stream of Midway Road 
Southeast 
Brunswick County (Unincor- 
rated Areas) 
Mill Branch into Juniper Creek: 
At the confluence with Juni- 


’ Approximately 0.5 mile up- 
stream of Myrtlehead Road 
Northwest 


Mill Branch into Wet Ash 
Swamp: 
At the confluence with Wet 
Ash Swamp 
Approximately 0.8 mile up- 
stream of Big Neck Road 


Mill Creek (near Leland): 
Approximately 0.8 mile up- 
stream of the confluence 
with Sturgeon Creek 
Approximately 250 feet up- 
stream of Post Office 
Northeast 


Brunswick County (Unincor- 
porated Areas), Town of 
Leland, Town of Navassa 

Mill Creek (near Winnabow): 
At the confluence with Rice 

Creek 

Approximately 1.7 miles up- 
stream of Old Mill Creek 
Road Southeast 

Brunswick County (Unincor- 
porated Areas) 

Morgan Creek: 

Approximately 0.3 mile up- 
stream of the confluence 
with Town Creek 

Approximately 0.8 mile up- 
stream of Hewitt-Burton 
Road Southeast 

Brunswick County (Unincor- 
porated Areas), Town of 
Leland 

Muddy Branch: 

At the confluence with Juni- 
per Creek 

Approximately 1.0 mile up- 
stream of Makatoka Road 
Northwest 


Brunswick County (Unincor- 
porated Areas) 
Mulberry Branch: 
Approximately 1,500 feet up 
stream of North Mulberry 
Road Northwest 
Approximately 1.2 miles up- 
stream of Mulberry Road 
Northwest 


Brunswick County (Unincor- 
porated Areas), Town of 
Shallotte 

Nancy’s Creek: 

At the confluence with Wal- 


Approximately 0.6 mile up- 
stream of railroad crossing 
Brunswick County (Unincor- 
porated Areas) 
Nigis Creek: 

At the confluence with Wal- 
den Creek 

Approximately 2.0 miles up- 
stream of unnamed road ... 

Nucitt Branch: 

At the confluence with 
Lockwoods Folly River 

Approximately 3,700 feet 
downstream of Clemmons 
Road Southeast 

Orton Creek: 

Approximately 50 feet down- 
stream of Plantation Road 
Southeast 

Approximately 1.5 miles up- 
stream of NC 87 

Pamlico Creek: 

Approximately 0.5 mile up- 
stream of the confluence 
with Lockwoods Folly River 

Approximately 200 feet 
downstream of Stanley 
Road Southwest 

Pinch Gut Creek: 

At the confluence with 

Lockwoods Folly River 


Approximately 0.2 mile up- 
stream of the confluence with 
Lockwoods Folly River 


Prices Creek: 
At East Moore Street 
Approximately 1,750 feet up- 
stream of East Leonard 
Street 
Brunswick County (Unincor- 
porated Areas), City of 
Southport 
Rattlesnake Branch: 
At seo — with Hood 


250 feet up- 

stream of Saw Mill Road . 
Brunswick County (Unincor- 
porated Areas), City of 

Northwest 

Read Branch: 

At the confluence with Mill 
Branch 

Approximately 1.6 miles up- 
stream of Myrtlehead Road 
Northwest 

Brunswick County (Unincor- 
porated Areas) 
Red Run: 

Approximately 100 feet 
downstream of Galloway 
Road Northeast 

1.0 mile up- 
stream of Galloway Road 
Northeast 

Rice Creek: 

Approximately 1.9 miles 
downstream of Governors 
Road Southeast 

At the confluence with Mill 


Creek (near Winnabow) .... 


River Swamp: 
At the confluence with Mid- 
way Branch 
Approximately 2.0 miles up- 
stream of the confluence 
with Midway Branch 
Royal Oak Swamp: 
Approximately 150 feet 
downstream of U.S. High- 
way 17 Bypass 
Approximately 1.2 miles up- 
stream of Royal Oak Road 
Northwest 


Russells Creek: 
At the confluence with Town 
Creek 
Approximately 0.3 mile up- 
stream of Irvine Trail 
Northeast 


Sand Hill Creek: 
Approximately 0.8 mile up- 
stream of the confluence 
with Cape Fear River 
Approximately 800 feet up- 
stream of State Route 133 
Scippio Swamp: 
At the confluence with 
Waccamaw River 
Approximately 0.5 mile up- 
stream of Russtown Road 
Northwest 


Scott Branch: 


09 
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Source of flooding and location 
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feet above 
round 
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in feet 
(NGVD) 

Elevation 
in feet 
(NAVD) 


At the downstream side of 
pe Road South- 


100 feet 
downstream of Southport 


Supply Road Southeast .... 


Shallotte River: 

Approximately 1,900 feet up- 
stream of ~ S. Highway 17 

Approximately 2.3 miles up- 
stream of Ocean Isle 
Beach Road Southwest 

Brunswick County (Unincor- 
porated Areas), Town of 

Shailotte 

Sharron Creek: 

Approximately 0.7 mile up- 
stream of Gray Bridge 
Road Southwest 

Approximately 400 feet 
downstream of Holden 
Beach Road Southwest 


Brunswick County (Unincor- 
porated Areas) South Prong 
Wet Ash Swamp: 

At the confluence with Wet 
Ash Swamp 
Approximatel 4 1.1 miles up- 
stream of Big Neck Road .. 

The Mill Pond: 
ee 50 feet down- 

stream of Copas Road 
Southwest 


Town Creek: 

Approximately 600 feet 
downstream of the con- 
fluence with Russells 
Creek 

Approximately 2.6 miles up- 
stream of Town Creek 
Road Northeast 

Turkey Branch: 

At the confluence with Town 
Creek 

Approximately 0.5 mile up- 
stream of Patrick Drive 
Northeast 


Waccamaw River: 

At the State boundary 

At the confluence with Juni- 
per Creek 

Walden Creek: 

Approximately 0.4 mile down- 
stream of the confluence 
with Governors Creek 

Approximately 0.6 mile up- 
stream of the confluence 
with White Spring Creek ... 


Wet Ash Swamp: 
At the confluence with 
Waccamaw River 
Approximately 0.8 mile up- 
stream of NC Highway 130 
White Spring Creek: 
' At the confluence with Wal- 
den Creek 
Approximately 100 feet 
downstream of railroad 
Williams Branch: 
Approximately 150 feet 
downstream of Holden 
Beach Road Southwest 


09 


015 


012 


Approximately 100 feet up- 
stream of Lula Trail South- 


Brunswick County (Unincor- 
porated Areas) 


Maps available for inspection 
at the Brunswick County (Un- 
incorporated Areas) Planning 
Department, 75 Courthouse 
Drive Northeast, Building |, 
Bolivia, North Carolina. 


Village of Bald Head Island 


Maps available for inspection 
at the Bald Head Island 
Town Hall, 106 Lighthouse 
Wynd, Bald Head Island, 
North Carolina. 


City of Boiling Spring Lakes 


Maps available for inspection 
at the Boiling Spring Lakes 
City Hall, 9 Boiling Spring 
Road, Boiling Spring Lakes, 
North Carolina. 

Town of Bolivia 


Maps available for inspection 
at the Bolivia Town Hall, 
4050 Old Ocean Highway, 
Bolivia, North Carolina. 


Town of Carolina Shores 


Maps available for inspection 
at the Carolina Shores Town 
Hall, 200 Persimmon Road, 
— Shores, North Caro- 
ina. 


Town of Caswell Beach 


Maps available for inspection 
at the Caswell Beach Town 
Hall, 1100 Caswell Beach 
Road, Caswell Beach, North 
Carolina. 


Town of Holden Beach 


Maps available for inspection 
at the Holden Beach Town 
Hall, 110 Rothschild Street, 
Holden Beach, North Caro- 
lina. 


Town of Leland 


Maps available for inspection 
at the Leland Town Hall, 102 
Town Hall Drive, Leland, 
North Carolina. 


Town of Navassa 


Maps available for inspection 
at the Navassa Town Hall, 
334 Main Street, Navassa, 
North Carolina. 

City of Northwest 

Maps available for inspection 
at the Northwest City Hall, 
4889 Vernon Road, Leland, 
North Carolina. 

Town of Oak Island 

Maps available for inspection 
at the Oak Island Town Hall, 
4601 East Oak Island Drive, 
Oak Island, North Carolina. 


Town of Ocean Isie Beach 


Maps available for inspection 
at the Ocean Isle Beach 
Town Hall, 3 West Third 
Street, Ocean Isle Beach, 
North Carolina. 

Town of Shallotte 

Maps available for inspection 
at the Shallotte Town Hall, 
106 Cheers Street, Shallotte, 
North Carolina. 

City. of Southport 

Maps available for inspection 
at the Southport Town Hall, 
201 East Moore Street, 
Southport, North Carolina. 

Town of St. James 

Maps available for inspection 
at the St. James Town Halil, 
3628 St. James Drive, 
Southport, North Carolina. 


Town of Sunset Beach 


Maps available for inspection 
at the Sunset Beach Town 
Hall, 700 Sunset Boulevard— 
North, Sunset Beach, North 
Carolina. 


Columbus County (FEMA 
Docket Nos. D-7574 and 
D-7626) 


Bay Branch: 
At the confluence with Big 
Branch 
Approximately 1.1 miles up- 
stream of Big Branch Road 


Columbus County (Unincor- 
porated Areas) 


Beaverdam Creek: 
At the confluence with 
Waymans Creek 
At the Columbus/Bladen 
County boundary 
Columbus County (Unincor- 
porated Areas), Town of 
Sandyfield 
Beaverdam Swamp: 
At ‘the confluence with Monte 
Swamp 
Approximately 0.5 mile up- 
stream of Chadbourn 
Clarendon Road 


Columbus County (Unincor- 
porated Areas) 
Big Branch: 
At the confluence with Living- 
ston Creek 
Approximately 1.2 miles up- 
stream of the confluence 
with Bay Branch 
Big Branch into Beaverdam 
Swamp: 
At the confluence with 
Beaverdam Swamp 
Approximately 900 feet 
downstream of Railroad .... 
Big Branch into Monte Swamp: 
At the confluence with Monte 
Swamp 
Approximately 1.4 miles up- 
stream of MM Ray Road . 
Big Branch into Monte Swamp _ 
Tributary: 


| | = | | 
| | | | | | 
| | | | 
| | | | 
| °40 | | | | | 
Point Road South- | | | | | 
| | | 024 
| | | 
1 | | | | 
| 
°30 | | | | 
| 040 | | 081 
q | | | | | | noe | 
| | | | | 
; | | | | 047 
| | | | | | | 
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Source of flooding and location 


Source of flooding and location 


#Depth in 

feet above 
round 

*Elevation 
in feet 
NGVD) 

e Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 


round 


*Elevation 


in feet 
NGVD) 


e Elevation 


in feet 
(NAVD) 


At the confluence with Big 
Branch into Monte Swamp 

Approximately 0.8 mile up- 
stream of the confluence 
with Big Branch into Monte 
Swamp 


Creek: 


At the confluence with West- 
ern Prong Creek .............+- 

Approximately 1,700 feet up- 
stream of Greens Mill 
Road 


ig Creek into Lake 
laccamaw: 
At the confluence with Lake 


Approximately 860 feet up- 
stream of Lake Road .. 
Columbus County (Unincor- 
porated Areas), Town of 
Lake Waccamaw 
Big Creek into Marlow Branch: 
At how upstream side of N.C. 


0.5 mile up- 

stream of Big Avenue ........ 
Columbus County (Unincor- 

porated Areas) 
Creek into Marlow Branch 
ributary: 

At the confiuence with Big 
Creek‘into Marlow Branch 


Approximately 1.0 mile up- 
stream of the confluence 


Approximately 0.9 mile up- 
stream of Ramsey Ford 
Road 

Big Freshwater Branch: 

At the confluence with 


Approximately 1.0 mile up- 
stream of Peanut Worely 
Road . 


Big Pond Branch: 
At the confluence with . 
Beaverdam Swamp ............ 
Approximately 500 feet up- 
stream of Mary B. White 
Road 


Black Creek: 
At the confluence with 
Grissett Swamp ................. 
Approximately 1.0 mile up- 
stream of Joe Brown 
Highway 


At the confluence with Living- 
Approximately 700 feet up- 
stream of the confluence 
with Chapel Creek ............. 
Columbus County (Unincor- 
porated Areas) 


Boggy Branch: 


047 


074 


027 
039 


At the confluence with 
Beaverdam Swamp and 
Monte Swamp 

Approximate ee .6 miles up- 
stream: of Tram Road 

Hill Branch: 

t the confluence with 
"Gnesett Swamp 
Approximately 0. mile up- 
of Stake Road 


ue Swamp: 
1.0 mile down- 
stream of the confluence of 
Alligator Branch ................. 
Approximately 0.8 mile up- 
stream of Unnamed Road 


Brier Creek: 
At the Columbus/Robeson 
County boundary 
Approximately 1.1 miles up- 
stream of Haynes Lennon 
Highway 
Browders Branch: 
At the confluence with West- 
ern Prong Creek ................ 
Approximately 400 feet up- 
stream of Jordan Road ..... 


Brown Marsh Swamp: 
At the upstream side of Red 
Hill Road 
At the confluence of Slades 
Swamp 
Brown Mill Branch: 
At the confluence with Dunn 
Swamp 
Approximately 1.8 miles up- 
stream of Williamsons. 
Crossroad 


Butler Branch: 
At the confluence with West- 
ern Prong Creek ................ 
At the downstream side of 
James B. White Highway .. 
Camp Swamp: 
920 feet 
downstream of the State 
boundai 
Approximately 1,200 feet 
downstream of Dulah Road 
Camp Swamp Tributary 1: 
Approximately 960 feet 
downstream of the State 
boundary 
Approximate’ 
stream of 
Camp Swam, 
At the 
Swamp 
At Dothan Road .................... 
Fear River: 
t the Columbus/Brunswick . 
County bounda 
At the Columbus/Bladen 
County boundary ............... 
Cedar Branch into Soules 
Swamp: 
At the confluence with 
Soules 
Approximatel 250 feet up- 
stream of Chadbourn 
Clarendon Road ................ 
Cedar Branch into Beaverdam 
Swamp: 


1.7 miles up- 

than Road ..... 
Tributary 2: 
uence with 


048 
056 


042 


At the confluence with 
Beaverdam Swamp ........... 

Approximately 200 feet up- 
stream of Peacock Road ... 


Chapel Creek: 
At the confluence with Boggy 
Approximately 0.8 mile up- 
stream of nor Road ..... 
Cow Branch: 


At the downstream side of 
Princess Ann Road ........... 
Approximately 0.7 mile up- 
stream of Old Route 74 ..... 
Cowpen Branch: 
At the confluence with Bogue 
Swamp 
Approximately 700 feet up- 
stream of Hallsboro Road 
Creek Branch: 
At the confluence with Slap 
Swamp 
Pee 0.4 mile up- 
stream of East Andrew 
Jackson Highway .............. 
Columbus County (Unincor- 
porated Areas), Town of 
Lake Waccamaw 
Crooked Run Branch: 
At the confluence with 
Gapway Swannpp ................ 
At the State boundary ........... 
Columbus County (Unincor- 
porated Areas) 
Curries Branch: 
At the confluence with Butler 
Branch 
Approximate! 
stream of 
Highway 
Dans Creek: 
At the confluence with Living- 
SOM 
Approximately 2.2 miles up- 
stream of Byrdville Free- 


1.3 miles up- 
lames B. White 


Deep Branch: 
At the State boundary ........... 
Approximately 0.5 mile down- 
stream of Savannah Road 
Double Branch: 
At the confluence with Cape 


Approximately 1.6 miles up- 
stream of the confluence . 
with Cape Fear River ........ 

Dunn Swamp: 

At the confluence with Porter 
Swam 

Approximately 0.9 mile up- 
stream of Bird Cage Road 

Dunn Swamp Tributary 1: 

At the confluence with Dunn 
Swam 

Approximately 1.3 miles up- 
stream of the confluence 
with Dunn Swamp ............. 

Dunn Swamp Tributary 2: 
At the confluence with Dunn 

Approximately 200 feet up- 

stream of Braswell Road ... 


Dunn Swamp Tributary 3: 


°67 


089 


095 


4 


| 


8476 
eet above 
d 
“Alevation 
| (NGVD) ( 
in feet 
| (NAVD) 
| | 
| | | 
| 
| | | °60 
| | 
| | B | pe 
| B | | = 098 
| 051 
| | 
| | | 049 
| | 
| °70 | 
| +82 | 
°70 
| with Big Creek | 035 °64 
Big Cypress Swamp: 095 
At the confluence with Seven | 4 
Creeks | 230 085 
064 
| 
Gapway Swamp ................ | #80 | 049 
030 
27 
| 
| 040 
| 
| 032 e21 
| e85 
| 023 | 
°80 032 | 
| 037 °77 | 
°99 293 
Columbus County (Unincor- | 016 
porated Areas), Town of 
Tabor City 023 084 
| 
°68 
| || °86 
e89 
| | 
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Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
e Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
e Elevation 
in feet 
(NAVD) 


At the confluence with Dunn 
Swamp 
Approximatel 
stream of 

levard 


Fivemile Branch: 
At the confluence with Cedar 
Branch 
Approximately 400 feet 
downstream of Hubert 
White Road 


Friar Swamp: 
At the confluence with Big 
Creek 
Approximately 1.4 miles up- 
stream of Old Lake Road .. 


Gapway Creek: 
At the confluence with Living- 
ston Creek 
At the Columbus/Brunswick 
County boundary 
Gapway Swamp: 
Approximately 300 feet 
downstream of Andrew 
Jackson Highway 
Approximately 1.3 miles up- 
stream of Sidney Cherry 
Grove Road 


Green Branch: 
At the confluence with Dunn 
Swamp 
Approximately 1.1 mile up- 
stream of Brasswell Road 
Greenes Branch: 
At the confluence with West- 
ern Prong Creek 
Approximately 0.6 mile up- . 
stream of Silver Spoon 
Road 
Griffith Branch: 
At the confluence with White 
Marsh 
Approximately 0.4 mile up- 
stream of confluence with 
White Marsh 


Columbus County (Unincor- 
porated Areas), City of 
Whiteville 

Grissett Swamp: 

At the confluence with Seven 
Creeks 

Approximately 0.8 mile up- 
stream of Emerson Church 
Road 

Grissett Swamp Tributary: 

At the confluence with 
Grissett Swamp 

Approximately 1.2 miles up- 
stream of Emerson Church 
Road 

Columbus County (Unincor- 
porated Areas) 

Gum Swamp: 


400 feet up- 
trawberry Bou- 


At the confluence with Monte 


Swamp 
Approximately 0.5 mile up- 
stream of Old Stake Road 
Honey Island Swamp: 
At — with Juni- 


Horsepen Branch: 


°87 


At the Columbus/Robeson 
County boundary 
At the Columbus/Bladen 
County boundary 
Huggins Creek: 
Approximately 70 feet down- 
stream of the State bound- 


ary 
Approximately 1,700 feet up- 
stream of Swamp Fox 
Highway East 
lronhill Branch: 
At the confluence with Toms 
Fork 
Approximately 0.4 mile up- 
stream of Reynolds Road 
Ironhill Branch Tributary: 
At the confluence with lronhill 
Branch 
Approximately 0.6 mile up- 
stream of Kenny Jordan 


Jockey Branch: 
At the confluence with Bogue 
Swamp 
Approximately 0. 6 mile up- 
stream of South Hallsboro 


Johns Branch: 

At the confluence with Living- 
ston Creek 

Approximately 1.1 miles up- 
stream of Reaves Road .... 

Juniper Creek into Soules 

Swamp 

At the confluence with 
Soules Swamp 

At the downstream side of 
U.S. Route 74/76 

Juniper Creek into Waccamaw 

River: 

Approximately 2,300 feet up- 
stream of the confluence 
with Waccamaw River 

Approximately 1,350 feet up- 
stream of the confluence of 
Leonard Creek 

Juniper Swamp: 

At the confluence with 
Grissett Swamp 

At the State boundary 


Lake Waccamaw: 
Entire shoreline within com- 
munity 
Lebanon Branch: 
At the confluence with 
Beaverdam Swamp 
Approximately 0.4 mile up- 
stream of James B. White 
Highway 
Little Freshwater Branch: 
At the confluence with Big 
Freshwater Branch 
Approximately 0.9 mile up- 
stream of the confluence 
with Big Freshwater 
Branch 
Livingston Creek: 
At the confluence with Cape 
Fear River 


089 


Approximately 100 feet 
downstream of the Colum- 
bus/Brunswick County 


Long Branch into Brown Mill 
Branch: 
At the confluence with Brown 
Mill Branch 
Approximately 1,030 feet up- 
stream of the 
with Brown Mill Branch 
Long Branch into Gapway 
Swamp: 
At the confluence with 
Gapway Swamp 
Approximate! 750 feet up- 
stream of Coleman Ceme- 
tery Road 
Lynch Creek: 
At the confluence with Living- 
ston Creek 
Approximately 1.4 miles up- 
stream of Cronly Road 
Main Line Canal: 
At the confluence with Big 
Creek 


Columbus County (Unincor- 
porated Areas), Town of 
Bolton 

Marlow Branch: 

At the upstream side of 
Seven Creeks 
Approximate! 1,450 feet up- 
stream of Seven Creeks 

Highway . 

Columbus County (Unincor- 
porated Areas) 

Mill Branch: 

At the confluence with Big 
Branch 

Approximately 0.7 mile up- 
stream of the confluence 
with Big Branch 

Mill Branch Swamp: 

At the confluence with Gum 
Swam 

At the downstream side of 
South Joe Brown Highway 

Mill Creek: 

At the confluence with Dans 
Creek 

Approximately 1.3 miles up- 
stream of Andrew Jackson 
Highway East 

Mill Creek 2: 

At the confluence with Living- 
ston Creek - 

At the Columbus/Brunswick 
County boundary 

Mill Creek Tributary 1: 

At the confluence with Mill 
Creek 

Approximately 1.6 miles up- 
stream of the confluence 
with Mill Creek Tributary 3 

Mill Creek Tributary 2: 

At the confluence with Mill 
Creek Tributary 1 
Approximately 0.5 mile up- 
stream of the confluence 
with Mill Creek Tributary 1 
Mill Creek Tributary 3: 


i il 
| | 
| | DOUNGATY | 059 | 
| | 
| | 
| | 4 
4 | | 
| | | 
49 
°73 | 
| 
| 
| | 
| 62 | | 
| At South Green Swamp | 
3 | | 053 | | | 
| °30 | | 
| 094 | 027 
| 
3 | °75 | | 039 | 
| “91 | 
| 091 
| 054 | | = 
| 
| 056 | | 
: | | | 059 | 
| 
| 30 | | | 
| | 038 | | | °33 
| 96 | “435 | | 
| 081 | 043 | | | 
| | | | | 
: | °102 | 057 | | | 
| 
| | 076 047 
| 044 | | 
| °86 | 
| e101 | 
| | 042 
aid 043 095 
At Brunswick/Columbus bor- | | | | 
| ate | | 
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Source of flooding and location 


Approximately 0.5 mile up- 
stream of the confluence 
with Mill Creek Tributary 1 


0.5 mile up- 
stream of Ed Ward Road .. 


At the confluence with Bogue 


Sw 
0.4 mile up- 
Hallsboro 


Approximately 2.6 miles up- 
— of Union Valley _ 


Approximately 1.6 miles up- 
aes of Livingston Chap- 
el 


Approximately 0.7 mile up- 
stream of the confluence of 


Red Hill Swamp: 

At the confluence with West- 
erm Prong Creek and 
White Marsh 

At the upstream side of Red 
Hill Road 


Rattlesnake Creek: 


At the aan with Big 
Creek . 

Approximately 200 feet 
downstream of Old Lake 
Road 


Ricefield Branch Tributary: 
At the confluence with Rice- 
field Branch 
Approximately 1.5 miles up- 
stream of the confluence 
with Ricefield Branch 


Saespan Branch: 
At the confluence with Friar 


County boundary 
Sand Pit Branch: - : 

At the confluence with Sim- 
mons Bay Creek 

Approximately 1.1 mile up- 
stream of Happy Home 
Road 5 

Scott Branch: 

At the confluence with Living- 
ston Creek 

Approximately 0.1 mile down- 
stream of Delco Prosper 
Road 

Seven Creeks: 

Approximately 1.0 mile down- 
stream of Seven Creeks 
Highway 

At the confluence of Big Cy- 
press Swamp & Grissett 
Swamp 

Simmons Creek: 

At the confluence with 
Grissett Swamp 

Approximately 250 feet up- 
stream of Willoughby Road 


Columbus County (Unincor- 


At the confluence with 
Grissett Swamp 
Approximately 0.4 mile up- ° 
stream of Will Inman Road 
Slap Branch: 
At the confluence with Slap 
Swamp 


Approximately 0.4 mile up- 
stream of the confluence of 


Columbus County (Unincor- 
porated Areas) 
Slap Swamp: 

At the with Big 
Creek into Lake 
Waccamaw 

At confluence of Slap Branch 

Slap Swamp Tributary 1: 

At the confluence with Slap 
Swamp 

Approximately 0.8 mile up- 
stream of the confluence 
with Slap Swamp 

Slap Swamp Tributary 2: 

At the confluence with Slap 
Swamp 

diver 1 feet up- 
— of hauncey Town 

oad 


Spring Branch into Bogue 
Swamp: 


Ip: 
At the confluence with Bogue 
Swamp 
Approximately 1.3 miles up- 
stream of the confluence 
with Bogue’S 
Soules Swamp: 
At the confluence with White 
Marsh Swamp 
Approximately 650 feet up- 
stream of Railroad Avenue 


Columbus County (Unincor- 
porated Areas), Town of 
Chadbourn, City of 
Whiteville 

Spring Branch into Horsepen 
Branch: 

At the confluence with Horse- 
pen Branch 

At the confluence of Rattle- 
snake Creek 

Columbus County (Unincor- 
porated Areas) 

Sweet Water Branch: 

At the confluence with 
Beaverdam Swamp 

Approximately 400 feet up- 
stream of Sellers Town 
Road 

Tailor Branch: 

At the confluence with Johns 
Branch 

Approximately 0.7 mile up- 
stream of Ashford Malpass 


Lane 
Toms Fork: 
At the confluence with 
Grissett Swamp 
Approximately 200 feet up- 
stream of the State bound- 
ary 
Toms Fork Tributary: 
At the confluence with Toms 
Fork 
Approximately 0.4 mile up- 
stream of Cox Town Road 


beg to Toms Fork Tribu- 


ht the confiuence with Toms 
Fork Tributary 


Town Canal: 
At the confluence with 
Grissett Swamp 
Approximately 400 feet up- 
stream of Elizabeth Street 
Columbus County (Unincor- 
rated Areas), Town of 
abor C 
Tributary to Dunn Swamp) Trib- 
utary 2: 
At the confluence with Dunn 
Swamp Tributary 2 
Approximately 650 feet up- 
stream of the confluence 
with Dunn Swamp Tribu- 
tary 2 
Columbus County (Unincor- 
porated Areas) 
Turkeypen Branch: 
At the confluence with 
Waymans Creek 


8478 
#Depth in #Depth in #Depth in 
feet above feet above feet above 2 
| round round Feo 4 
“Bevation «Elevation *Elevation | 
| Source of flooding and location Source of flooding and location avo) 
in feet in feet in feet ES 
(NAVD) (NAVD) (NAVD) 
At the confluence with Mill =| ‘ 
Creek Tributary 1_.............. | 056 
054 
| 057 
| Moitie 059 
| At the confluence with Monte Richlands Branch: | 069 | - 4 
041 At the confluence with Slap | | 
| | At the Columbus/Bladen 051 
Mollies. Branch: County boundary ............... | °73 
At the confluence with 
Approximately 500 feet up- | Swam | 50 : 
Columbus County (Unincor- | | 
porated Areas), City of | 
Whiteville | 
Monte Swamp: | °89 
At the confluence with 
Grissett Swamp | 037 
| At the confluence of | | 
Beaverdam Swamp and 
| Boggy Branch | 048 
Columbus County (Unincor- | aaa | 
porated Areas) °67 
| 
| 045 | | °73 
| | °51 | | | 
Pine Log Branch: | ce | 
| At the confluence with | 
Soules Swamp ................-. | 058 | | 
Columbus County (Unincor- | | 
porated Areas), City of 4 
Poplar Branch: Ss), Town o 
At the confluence with Living- | Tabor City t 
StON | | | Skeebo Branch: 
| 
°62 °80 
Columbus County (Unincor- | 086 | : 
porated Areas) 
Porter Swamp: 
At the upstream side of | 80 76 
Homer Nance Road .......... | 074 | Po At the State boundary ........... 085 
| 
Water Branch .................... 092 | | e70 
| | 
| | | | | | 
} } | | 049 | | 
°70 | 280 | | | 
At the confluence with Spring | . | ¥ 
091 | 051 | h 
Approximately 500 feet x 
downstream of State Road | 
°106 | 053 4 
Ri | 4 
051 057 | 
°63 | °62 A 
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Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
e Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
“Elevation 
in feet 
(NGVD) 
Elevation 
in feet . 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
Elevation 
in feet 
(NAVD) 


At the Columbus/Bladen 
County boundary ............... 
Town of Sandyfield 
Turner Branch: 
At the confluence with” 
Waymans Creek ................ 
At the confluence with Turner 
Branch Tributary ................ 
Coiumbus County (Unincor- 
porated Areas) 
Turner Branch Tributary: 
At the confluence with Turner 


Approximately 0.2 mile down- 
stream of Old Lake Road .. 


Uncles Branch: 
At the confluence with Porter 


Approximately 0.5 mile up- 

stream of Charles Ford 


Columbus County (Unincor- 
porated Areas), Town of 
Cerro Gordo 

Ward Branch into Simmons 
Bay Creek: 

Approximately 1,000 feet up- 
stream of confluence with 
Simmons Bay Creek ......... 

Approximately 1,750 feet up- 
stream of Manly Smith 

Columbus County (Unincor- 
porated Areas) 

Ward Branch into Slap Swamp: 
At the confluence with Slap 

Approximately 200 feet up- 
stream of Pocosin Road .... 

Waymans Creek: 

At the confluence with Cape 

Approximately 0.2 mile down- 
stream of Old Lake Road .. 

Columbus County (Unincor- 
porated Areas), Town of 
Sandyfield 

Welch Creek: 

At the confluence with White 

Approximatel y 0.8 mile up- 
stream of Burneys Mill 


Columbus County (Unincor- 
porated Areas) 
Western Prong Creek: 
At the confluence with White 
Approximately 0.6 mile up- 
stream of Red Store Road 
Whiskey Swamp: 
At the confluence with Juni- 
per Swamp 
Just downstream of Dothan 
Road 
White Oak Branch: 
At the confluence with Bogue 
Swamp 


Approximately 1.3 miles up- 
stream of the confluence 
with Bogue Swamp ............ 


White Marsh: 


044 


022 
e29 


029 
039 


80 


034 


043 


°61 


093 


Approximately 1.6 miles 
downstream of South 
Hallsboro Road .................. 
At the confluence of Western 

Prong Creek and Red Hill 

Columbus County (Unincor- 
porated Areas), City of 
Whiteville 

Williams Branch: 

At the confluence with Gum 

Approximately 0.5 mile up- 
stream of John Ward Road 

Columbus County (Unincor- 
porated Areas) 

Wolf Trap Branch: 

At the confluence with Porter 

825 feet up- 
stream of SW Andrew 
Jackson Highway .............. 

Columbus County (Unincor- 
porated Areas) 

Town of Bolton 

Maps available for inspection 
at the Bolton Town Hall, 221 
9th Street, Bolton, North 
Carolina. 

Town of Cerro Gordo 

Maps available for inspection 
at the Cerro Gordo Town 
Hall, 36 West Railroad 
Street, Cerro Gordo, North 
Carolina. 

Town of Chadbourn 


Maps available for inspection 
at the Office of the Town 
Manager, 208 East First 
Street, Chadbourn, North 
Carolina. 

Columbus County (Unincor- 
porated Areas) 


Maps available for inspection 
at the Columbus County Tax 
Office, 110 Courthouse 
Square, Whiteville, North 
Carolina. 

Town of Lake Waccamaw 


Maps available for inspection 
at the Office of the Building 
Inspector, 205 Flemington 
Drive, Lake Waccamaw, 
North Carolina. 


Town of Sandyfield 

Maps available for inspection 
at the Sandyfield Town Hall, 
.1795 Woodyard Road, 

~ Riegelwood, North Carolina. 

Town of Whiteville 


Maps available for inspection 
at the Whiteville City Hall, 
317 South Madison Street, 
Whiteville, North Carolina. 

Durham County (FEMA Dock- 
et No. D-7622) 

Basin 18 Stream 13: 

At the Durham/Wake County 
boundary 

Approximately 0.2 mile up- 
stream of the Durham/ 


Wake County boundary ..... 


042 


°63 


053 
°67 


074 


0319 


0327 


Durham County (Unincor- 
porated Areas) 
New Hope River: 
At the Durham/Chatham 
county boundary ................ 
At the confluence of Little 
Creek and New Hope 
Little Creek: 
At the confluence with New 


Durham County (Unincor- 
porated Areas), City of Dur- 
ham 

New Hope Creek: 

At the confluence with New 

Approximately 0.3 mile down- 
stream of Old Chapel Hill 

Southwest Creek (Crooked 
Creek) [Cape Fear]: 

At the downstream Chatham/ 
Durham County boundary 

Approximately 750 feet up- 
stream of Ebon ......... 

Northeast Creek: 
Approximately 1,300 feet 

east from the intersection 


of railroad along the Dur- 
ham/Chatham County 


Approximately 125 feet up- 

stream of So-hi Drive ........ 
Northeast Creek Tributary 2: 

At the confluence with North- 

Approximately 300 feet 
downstream of Moore 

Durham County (Unincor- 
porated Areas) 
Third Fork Creek: 

At the confluence with New 
Hope Creek 
Approximate! ly 800 feet up- 
stream of East Forest hills 
Plaza ...... 

City of Durham 
Gum Creek: 

At the confluence with New 
Hope Creek 

Approximately 450 feet 

‘downstream of Abron Drive 


Durham County (Unincor- 


ham 
Burdens Creek: 
At the confluence with North- 
Approximately 0.6 mile up- 
stream of East Cornwallis 
Northeast Creek North Prong: 
At the confluence with North- 
Approximately 0.2 mile up- 
stream of NC Highway 55 


City of Durham 


Burdens Creek Tributary -4: 


porated Areas), City of Dur- ; 


0238 


238 


0238 
238 


0247 


0350 


e239 
0304 


0312 


238 


0312 


e238 
0254 


i 

| = | | | 

| 

| | 
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8480 
#Depth in #Depth in #Depth in 
feet above feet above feet above 
round round round 
*Elevation *Elevation *Elevation 
Source of flooding and location in feet Source of flooding and location in feet Source of flooding and location in feet 
NGVD) ; NGVD) NGVD) 
e Elevation Elevation Elevation 
in feet in feet in feet 
(NAVD) (NAVD) i (NAVD) 
At the confluence with Bur- Camp Creek Tributary 3: Durham County (Unincor- 
dens Creek .............:sce0 ©278 At the confluence with Camp porated Areas) 
Approximately 850 feet up- e469 Deep Creek: 
stream of East Cornwallis Approximately 1,500 feet up- At the confluence with Flat 
Road aes ; 0346 stream of Red Mountain River ... 0419 
Durham County (Unincor- 0502 At the Durham/Person Coun- 
porated Areas) Durham County (Unincor- e419 
Rocky Creek: porated Areas) Dial Creek: 
At the confluence with Third Camp Creek Tributary 4: : At the confluence with Flat 
Approximately 100 feet up- Oe, OR ee 0494 At the Durham/Person Coun- 
stream of h Briggs Av- At the Durham/Person Coun- 0512 
©330 ty boundary 0504 Ellerbe Creek: 
City of Durham Chunky Pipe Creek: Approximately 1,000 feet 
Morgan Creek At the confluence with Little downstream of the railroad 262 
Approximately 1,000 feet LICK ©268 Approximately 150 feet up- 
downstream of Old Approximately 0.8 mile up- stream of the confluence of 
Farrington Point Road ....... ©238 stream of Valmet Drive ..... 0311 Ellerbe Creek Tributary 1 0264 
At the Durham County/Town c Durham. Durh 
of C Hill ETJ bound- or Durham, Durham Ellerbe Creek Tributary 1: 
ary 247 (Uni At the confluence with 
Durham County (Unincor- Chunky Pipe Creek Tributary 1: 
porated Areas) At the confluence with of f 
Buffalo Creek (into Little River Chunky Pipe Creek ........... 0268 Ellerbe Creek Tributary 950 
North Fork): Approximately 0.4 mile up- ‘ 
At the confluence with Little stream of Brightwood Lane 0308 | | Ellerbe Creek Tributary 2: 
River North Fork ................ 0476 Chunky Pipe Creek Tributary 2: At the confluence with 
Approximately 0.4 mile up- Ellerbe Creek Tributary 1 .. 
stream of Bill Poole Road 0529 Chunky Pipe Creek Tribu- Approximately 0.5 mile up- 
Buffalo Creek (into Little River): 2289 
At.the confluence with Little Approximately 0.7 mile up- —" 
River e361 stream of the confluence tary 0310 
Approximately 1,000 feet up- with Chunky Pipe Creek Ellerbe Creek Tributary 3: 
Stream of Stagville Road ... 0431 At the confluence with 
porat reas River): , ¥ 
Buffalo Creek Tributary 1: At the confluence with Eno stream of the confluence 
At the confluence with Buf- River 0296 with Ellerbe Creek Tribu- 
falo Creek (into North Fork Approximatel 0.4 mile up- 
Little River) ...........0cceese0 0494 stream of Terry Road ........ e469 | | Ellerbe Creek Tributary 4: 
Approximately 0.3 mile up- Southwest Creek Tributa At the confluence with 
stream of the confluence (Crooked Greek Tributey 1 ): Ellerbe Creek 
with Buffalo Creek (into api a Approximately 1.2 miles up- 
At the confluence with South- 
North Fork Little River) ...... 0538 west Creek (Crooked stream of the confluence 
Buffalo Creek Tributary 2: Creek) with Ellerbe Creek ............. 
At the confluence with Buf- Approximately 0.5 mile up- Eno River: 
falo Creek (into North Fork stream of the confluence At the confluence with Neuse 
Little River) 0524 with Southwest Creek River ©262 
At the Durham/Orange Coun- (Crooked Creek) ................ 0282 At the Durham/Orange Coun- 
ty boundary 0528 Durham County (Unincor- ty boundary 
Cabin Branch: porated Areas) : City of Durham, Durham 
At the confluence with Little Crooked Creek (into Eno River) ounty (Unincorporated 
River ...... ©272 Tributary 1: Areas) 
Approximately 500 feet up- At the confluence with Crook- Eno River Tributary: 
stream of Snow Hill Road 0272 0442 At the confluence with Eno 
of Durham, Durham Approximately 1.3 miles up- River seeeeneeeeeeneensaaaeneeenenennes 277 
(Unincorporated stream of Winkler Road .... 0596 1 up- 
Areas Crooked Creek (into Eno River) ee eee 
Cabin Branch Tributary: Tributary 2: with Eno River Tributary 6 0322 
Approximately 450 feet up- At the > with Crook- Eno River Tributary 1: 
stream of Toredge Road ... 279 ed Creek (into Eno River) 0393 At the confluence with Eno 
Approximat 750 feet up- Approximately 375 feet up- ©283 
stream of Hill Road ©304 stream of Milton Road ....... 0482 SS - 100 feet up- 
Durham County (Unincor- Durham Cou Unincor- stream of Meriwether Drive ©330 
reek: m e confluence with Eno 
At the Durham/Granville Crooked Creek Tributary 2A: - River .. a 0333 
County boundary ............... 0428 At the confluence with Crook- Approximately 1,850 feet up- 
le st compe'y: Sar mile up- ed Creek (into Eno River) stream of Kelvin Road ....... 0524 
Stream of Red Mountain |, pReneede 428 | | Durham County (Unincor- 
e505 Approximately 0.4 mile up- porated Areas) 
Town of Butner, Durham stream of the confluence Eno River Tributary 6: 
County (Unincorporated with Crooked Creek (into At the confluence with Eno 
Eno River) Tributary 2 ....... 466 River Tributary ................... e280 


| 
| 
3 
wal 
4 
& 
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8481 
#Depth in #Depth in #Depth in 
feet above feet above feet above 
round round round 
*Elevation “Elevation levation 
Source of flooding and location rs avo) Source of flooding and location ss avo) Source of flooding and location rh avo) 
in feet in fee’ in fee 
(NAVD) (NAVD) (NAVD) 
Approximately 0.8 mile up- Approximately 1,000 feet up- ; Approximately 1.4 miles up- 
stream of the confluence stream of the Durham/Per- stream of the confluence © 
with Eno River Tributary .... 0322 son County boundary ........ 0504 with Lick Creek .............00. e315 
Eno River Tributary 7: Flat River Tributary 6: Little Brier Creek: 
At the confluence with Eno At the confluence with Flat At the Durham/Wake County 
River Tributary #280 River ... 0347 
Approximately 0.3 mile up- Approximately 500 feet up- Approximately 0.9 mile up- 
stream of the confluence stream of Bahama Road ... 0499 stream of the Durham/ 
with Eno River Tributary .... 297 | | Flat River Tributary 7: Wake County boundary ..... 0372 
Eno River Tributary Z: At the confluence with Flat Basin 18, Stream 16 (Little 
Approximately 500 feet up- Brier Creek East): 
stream of the confluence Approximately 950 feet up- At the Durham/Wake County 
with Eno River 0346 stream of State Forest 
Approximatel 330 feet up- 0521 1,000 feet up- 
stream of Center of I-85 ... e486 | | Flat River Tributary 8: stream of Leesville Road .. 0457 
City of Durham, Durham At the confluence with Flat Little Brier Creek ney J us 
ounty (Uninc rated At the confluence with Little 
Areas) 0.9 up- Creek (Basin 18, 
with Flat RIVE 0452 Approximately 0.6 mile up- 
River Tribut 0285 Durham County (Unincor- stream of confluence with 
iver ridutary porated Areas) Little Brier Creek (Basin 
— oe Sa Approximately 1,000 feet up- Little Brier Creek Tributary 2: 
Durham County (Unincor- stream of the confluence At the confluence with Little 
porated Areas) with Ellerbe Creek ............. 0293 Brier Creek (Basin 18, 
Eno River Tributary 9: Approximately 770 feet up- Stream 19) ae 0372 
At the confluence with Eno stream of Liberty Street ..... 0338 Approximately 1,514 feet up- 
City of Durham stream of the confluence 
Approximately 375 feet u ith Li i 
y p- Goose Creek Tributary A: with Little Brier Creek 
stream of Umstead Road .. 0434 At the confluence with Goose (Basin 18, Stream 15) ....... 0402 
Durham County (Unincor- Creek . 0314 Little Lick Creek: 
rated Areas), City of Dur- Approximately 250 feet up- At the confluence with Neuse ; 
am stream of Liberty Street ..... ©262 
Flat River: Goose Creek Tributary A Diver- Approximately 900 feet up- 
At the confluence with Neuse stream of North Mineral 
262 the confluence with Goose Springs Road 0291 
At the Durham/Person Coun- Creek ©306 Little Lick Creek Tributary 1: 
TY At the Divergence from At the confluence with Little 
Durham County (Unincor- Goose Creek Tributary A . 0314 
porated Areas) Knap of Reeds Creek Tributary: Approximately 1.1 miles up- 
Flat River Tributary 1: Atthe Durham/Granville stream of the confluence 
At the confluence with Fiat County boundary ............... ©265 with Little Lick Creek Tribu- 
Approximately 2.0 miles up- stream of Old Oxford High- Little Lick Creek Tributary 1A: 
stream of the confluence 0376 Approximately 1,250 feet up- 
with Flat River Town of Butner Lick Greok 
j 1 . Knap of Reeds Creek Tributa with Little Lick Creek ......... ° 
‘vith Flat 2 Approximately 200 feet up- 
At the confluence with Knap Stream of Chandler Road .. 0318 
Approximately 1.1 miles up- of Reeds Creek Tributary .. 0343 City of Durham, Durham 
stream of Jock Road 400 Approximately 0.6 mile up- - ounty (Unincorporated 
stream of the confluence Areas 
with Knap of Reeds Creek Little Lick Creek Tributary 1B: 
the confluence with Lake cases At the confluence with Little 
©3471 | aurel Creek: Lick 
stream of Hampton Road «44g | At confluence win Falls | “team of Belmar Drive... | «345 
Flat River Tributary 4: Approximately 2.0 miles up- Little Lick Creek Tributary 3: 
At Five with Flat wale stream of Highway 98 ....... 0352 At the confluence with Little ae 
Approximately 1,500 feet up- porated pri Approximately 0.7 mile up- 
ary of Quail Roost Lick Creek: stream of Rogers Road ..... 0296 
: 0481 Approximately 1,700 feet Durham County (Unincor- 
Flat Ana beara 4: downstream of Wake For- porated Areas 
Approximately 1,500 feet up- est Highway/State Highway . Little Lick Creek Tributary 3A: 
stream of Quail Roost 0262 At the confluence with Little 
Road ase 0481 Approximatel y 0.7 mile up- Lick Creek Tributary 3 ....... 286 
Approximately 0.7 mile up- stream of Southview Road ©271 Approximately 250 feet up- 
— of Quail Roost sie Durham County (Unincor- — of Rocky Creek 
porated Areas) 
Flat River Tributary 5: Lick Creek Tributary 2: Little Lick Creek Tributary 4: 
At the Durham/Person Coun- At the confluence with Lick At the confluence with Little 
ty boundary 0497 Creek 


Lick Creek Tributary 1 ....... 


4 
| 
| 
4 
| | 
iy 
Bi 
| 
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Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
NGVD) 
e Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
vation 
in feet 
Elevation 
in feet 
(NAVD) 


Source of flooding and location 


| #Depth in 
feet above 
round 
*Elevation 
in feet 
NGVD) 
e Elevation 
in feet 
(NAVD) 


Approximately 0.3 mile up- 
stream of Patterson Road 
Little River: 
At the confluence with Eno 
River 
Approximately 1,600 feet up- 
stream of Highway 501 
Little River North Fork: 


Approximately 0.4 
— of h Lowel 


At the Coun- 
ty boundary 
Little River i 
Approximately 0.7 mile up- 
stream of Guess Road 
Approximately 1.2 miles up- 
stream of Hardwood Lane 
Little River Tributary 2: 
At the confluence with Little 
River 
Approximately 1.7 miles up- 
stream of the con 
with Little River 
Little River Tributary 3: 
At the confluence with Little 
River 
Approximately 0.7 mile up- 
stream of the confluence 
with Little River 
Little River Tributary 4: 
At the confluence with Little 
River 
Approximately 100 feet up- 
1 stream of Edsel Road 
Little River Tributary 4A: 
At the confluence with Little 
River Tributary 4 
Approximately 425 feet up- 
stream of Milton Road 


Little River Tributary 5: 


River Tributary 1 
Approximately 0.2 mile 
stream of Redpine Road ... 
Little River Tributary 6: 
At the confluence with Little 
River Tributary 1 
Approximately 0.7 mile up- 
stream of Dunnegan Road 
Little River Tributary 7: 
At the confluence with Little 
River Tributary 2 
Approximately 0.5 mile up- 
stream of the confluence 
with Little River Tributary 2 
Martin Branch: 
Approximately 750 feet up- 
stream of the confluence 
with Lick Creek 


Approximate! 
— of 


Creek: 
At the confluence with Little 
River 
Approximately 425 feet up- 
stream of Highway 501 
Mountain Creek Tributary 1: 
At the confluence with Moun- 
tain Creek 


#293 


e269 


Approximately 0.7 mile up- 
stream of the confluence 
with Mountain Creek 

Mountain Creek Tributary 2 
_ At the confluence with Moun- 
tain Creek 

Approximately 0.5 mile up- 
stream of the confluence 
with Mountain Creek - 

Mountain Creek Tributary 2A: 

At the confluence with Moun- 
tain Creek Tributary 2 

Approximately 0.3 mile up- 
stream of the confluence 
with Mountain Creek 

Tributary 2 
Mountain Creek Tributary 3: 

At the confluence with Moun- 
tain Creek 

Approximately 0.5 mile up- 
stream of the confluence 
with Mountain Creek 

Mountain Creek Tributary 4: 

At the confluence with Moun- 
tain Creek 

Approximately 0.8 mile up- 
stream of the confluence 
with Mountain Creek 

Mountain Creek Tributary 4A: 

At the confluence with Moun- 
tain Creek Tributary 4 

Approximately 0.6 mile up- 
stream of the confluence 
with Mountain Creek 

Tributary 4 
Mountain Creek Tributary 5: 

At the confluence with Moun- 
tain Creek 

Approximately 500 feet up- 
stream of Hopkins Road ... 

Neuse River: 

Approximately 300 feet up- 
stream of the Durham/ 
Granville County boundary 

At the confluence of Eno 
River and Flat River 

Little River North Fork Tributary 
ag 


At the confluence with Little 
River North Fork 


ty boundary 
Panther Creek (lower reach): 
At the confluence of Falls 
Approximately 0.9 mile up- 
stream of Falls Lake .......... 
Panther Creek Tributary 1: 
At the confluence with Pan- 
ther Creek 
Approximately 0.6 mile up- 
stream of the confluence 
with Panther Creek 
Panther Creek Tributary 2: 
At the confluence with Pan- 
ther Creek Tributary 1 
Approximately 0.4 mile up- 
stream of the confluence 
with Panther Creek Tribu- 
tary1 .. 
Rocky Branch: 
At the confluence with Lick 
reek .. 


0476 


0440 


0499 


0517 


474 


e 361 


e 263 


Approximately 0.5 mile up- 
stream of Kemp Road 


Rocky Branch (near Falls 
Lake): 


Approximately 1,000 feet 
downstream of Creech 
Road ... 

Approximate 
stream of 

Rocky Creek: 

At the confluence with Flat 
River/Lake Michie 

Approximately 0.7 mile up- 
stream of Range Road 

Durham County (Unincor- 
porated Areas), Town of 

Butner 

Rocky Creek Tributary 1: 
At the confluence with Rocky 


1.3 miles up- 
reech Road 


Approximately 500 feet up- 
stream of Range Road ...... 


Rocky Creek Tributary 2: 
At the confluence with Rocky 
Creek 
Approximately 0.3 mile. up- 
stream of the confluence 
with Rocky Creek 
Town of Butner 
Rocky Branch Tributary 1: 
At the confluence with Rocky 
Branch 
Approximately 0.3 mile up- 
stream of the confluence 
with Rocky Branch 
Durham County (Unincor- 
porated Areas) 
Sevenmile Creek: 
At the confluence with Eno 
River 
Approximately 0.4 mile up- 
stream of Bivins Road 
City of Durham, Durham 
nty (Unincorporated 
Areas) 
Sevenmile Creek Tributary 1: 
At the confluence with 
Sevenmile Creek 
Approximately 0.5 mile up- 
stream of Craig Road 
Durham County (Unincor- 
porated Areas) 
Stirrup Iron Creek: 
At the Durham/Wake County 
boundary 
Approximately 150 feet 
downstream of Chin Page 
Road .. 
City of Durham, Durham 
ounty (Unincorporated 
Areas) 
— Iron Creek Tributary A— 


50 feet up- 
stream of Lumley Road 
Approximately 175 feet up- 
stream of 
Drive 
City of Durham 
Stirrup Iron Creek Tributary B: 
Approximately 1,500 feet 
downstream of the railroad 
Approximately 550 feet up- 
stream of Brunson Street .. 


herry Blossom 


e 302 
263 a 
e 332 


347 
e 424 


e 402 
454 


e 408 


e 445 
e 298 


322 


e 336 
e 558 


e 462 
596 


316 


325 


365 


e 393 


8482 | 
| 
| 
| 
| 
0473 | | 
0492 
| | | 
| | 
| 
| | ©423 | 0457 
361 e509 | 
| | | 
| °466 
| . q 
| 
| 0361 0505 
513 
0481 
At the confluence with Little 
| e485 262 | 
| one | ° 262 
| 0487 | 
At the Durham/Orange Coun- 
| 0543 | 505 
262 
| 316 
| e280 
y 80 feet down- | ° 368 , 
live Branch 
| #307 | | 
316 
| 
e499 
| 
°409 | 339 
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Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
(NGVD) 
e Elevation 
in feet 
(NAVD) 


Source of flooding and location 


#Depth in 
feet above 
round 
*Elevation 
in feet 
NGVD) 
e Elevation 
in feet 
(NAVD) 


City of Durham, Durham 
ounty (Unincorporated 
Areas) 
Iron Creek Tributary B- 


At the confluence with Stirrup 
lron Creek Tributary B ....... 
Approximately 1,450 feet up- 
stream of Weck Drive Trib- 
Durham County (Unincor- 
porated Areas) 
Stirrup Iron Creek Tributary C: 
At the confluence with Stirrup 
Approximately 2,000 feet up- 
stream of the confluence 
with Stirrup Iron Creek ...... 
City of Durham, Durham 
ounty (Unincorporated 
Areas) 
Stirrup lron Creek Tributary D: 
At the confluence with Stirrup 
Approximately 1,500 feet up- 
stream of Chin Page Road 


Durham County (Unincor- 
porated Areas), City of Dur- 
ham 

Sycamore Creek: 

At the Durham/Wake County 

Approximately 1 mile up- 
stream of Leesville Road .. 

Durham County (Unincor- 
porated Areas) 

Warren Creek: 

Approximately 300 feet up- 
stream of the confluence 
with Eno River ................... 

Approximately 100 feet up- 
stream of West Carver 

City of Durham 

Warren Creek Tributary 1: 

At the confluence with War- 
POT 

Approximately 200 feet 
downstream of Stadium 

Warren Creek Tributary A: 

At the confluence with War- 
ren Creek 

Approximately 350 feet up- 
stream of Hillandale Road 

Durham County (Unincor- 
= Areas), City of Dur- 

am 


Warren Creek Tributary B: 
Approximately 900 feet up- 
stream of the confluence 
with Warren Creek ............ 
Approximately 250 feet up- 
stream of Hillendale Road 
City of Durham 
Town of Butner 
Maps available for inspection 
at the Butner Town Hall, 
205C West E Street, Butner, 
North Carolina. 


City of Durham 


© 359 


e381 


325 


© 325 


325 
©357 


398 
450 


386 


334 


339 


0314 
e381 


0313 


Maps available for inspection 
at the City of Durham Public 
Works Department, 
Stormwater Services Divi- 
sion, 101 City Hall Plaza, 
Durham, North Carolina. 


Durham County (Unincor- 
porated Areas) 


Maps available for inspection 
at the City of Durham Public 
Works Department, 
Stormwater Services Divi- 
sion, 101 City Hall Plaza, 
Durham, North Carolina. 


TENNESSEE 


Hardin County (FEMA Docket 
No. D-7612) 


Tennessee River: 

At approximately River Mile 
Marker 160 along the De- 
catur County line ............... 

Approximately 7.75 miles up- 
stream of Pickwick Dam .... 


City of Crump, City of 
Saltillo, City of Savannah, 
Hardin County (Unincor- 
porated Areas) 

Horse Creek: 

At the confluence with the 
Tennessee River ............... 

Approximately 3,000 feet up- 
stream of Airport Road ...... 

Hardin County (Unincor- 
porated Areas) 

- City of Crump 


Maps available for inspection 
at the Crump City Hall, 3020 
Highway 64, Crump, Ten- 
nessee. 

Hardin County (Unincor- 
porated Areas) 

Maps available for inspection 
at the Hardin County Court- 
house, 465 Main Street, Sa- 
vannah, Tennessee. 

City of Saltillo 

Maps available for inspection 
at the Saltillo City Hall, 160 
Oak Street, Saltillo, Ten- 
nessee. 

City of Savannah 

Maps available for inspection 
at the Savannah City Hall, 
140 Main Street, Savannah, 
Tennessee, 


388 
0419 


421 


(Catalog of Federal Domestic Assistance No. 


83.100, ‘Flood Insurance.’’) 
Dated: February 6, 2006. 
David I. Maurstad, 


Acting Director, Mitigation Division, Federal 


Emergency Management Agency, Department 


of Homeland Security. 


[FR Doc. 06-1461 Filed 2-16-06; 8:45 am] 


BILLING CODE 9110-12-P 


COMMISSION ON CIVIL RIGHTS 
45 CFR Part 703 


Membership Requirement of State 
Advisory Committees 


AGENCY: Commission on Civil Rights. 
ACTION: Final rule. 


SUMMARY: This final rule revises the 
regulations of the United States 
Commission on Civil Rights to amend 
the State Advisory Committee 
membership criteria to ensure both 
diversity and nondiscrimination in the 
State Advisory Committee member 
appointment process. 


EFFECTIVE DATE: This final rule is 
effective March 20, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Contact Christopher Byrnes, Attorney- 
Advisor, U.S. Commission on Civil 
Rights, 624 Ninth Street NW., 
Washington, DC 20425. Telephone: 
(202) 376-7700. 


SUPPLEMENTARY INFORMATION: On 
November 4, 2005; (70 FR 67129) the 
U.S. Commission on Civil Rights 
published for public comment its 
proposed rule change for selecting State 
Advisory Committee members. 
Comments were received from thirteen 
sources, including past and present 
State Advisory Committee members, a 
non-profit public policy organization, a 
lawyers’ association, an agency of the 
Federal Government, and a private 
citizen. 

One notable comment suggested 
enumerating some specific membership 
criteria in committee charters, 
committee bylaws, and the 
Commission’s Federal Advisory 
Committee Act guidance documents 
rather than in the regulation. This 
comment pointed out that, in the unique 
venue of federal advisory committees, 
placing criteria in regulations prevents 
the rapid adaptation necessary to 
address new and different problems that 
are certain to arise. According to this 
comment, the individual committee 
charters, the committee bylaws, and the 
agency Federal Advisory Committee Act 
guidance document could be used more 
effectively and customized quickly to 
suit the agency’s needs in addressing 
such problems. Thus, this commenter 
recommended placing in non-regulatory 
guidance the provisions contained in 
sections (c), (d), and (e). This comment 
suggested that including these as 
regulatory requirements would be too 
restrictive, as the Commission’s needs 
for these particular experiences, 
professions, interests, and affiliations 
may change over time. 


| 
| | | 
| | | 
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Another comment expressed full 
support for the regulation as proposed 
by the Commission, arguing that the 
change would improve the quality of 
State Advisory Committee membership 
while also bringing Commission 
regulations into conformance with the 
Constitution. According to this 
comment, the Commission’s use of 
racial and ethnic quotas and preferences 
in selecting State Advisory Committee 
members could prevent the best 
qualified individuals from serving on 
the committees. Furthermore, this 
comment argued that the previous 
regulation and internal agency guidance 
on racial selection criteria involved the 
use of suspect classifications by a 
government agency and was therefore 
presumptively unlawful as a 
constitutional matter. 

One commenter, supported by six 
others, recommended that the State 
Advisory Committee membership rules 
proposed by the Commission be rejected 
in their entirety. These commenters 
believed that the membership rules 
should mandate the inclusion of the 
persons most directly affected by the 
laws and policies in question, instead of 
relying on only professionals, including, 
but not limited to, educators, lawyers, 
business and labor leaders, social 
scientists, researchers, and news 
gatherers. They also believed that those 
most directly affected should be given 
preference for selection. With respect to 
diversity, they expressed their concern 
that race and ethnicity remain as 
specific and required criteria for 
selection of State Advisory Committee 
members, rather than relying solely on 
the non-discrimination clause of section 
(b). Finally, they recommended that the 
expression in section (d) of the 
proposed regulation, “an interest in 
civil rights issues,” be replaced with “a 
demonstrated role in traditional 
advocacy on behalf of the civil rights o 
the protected classes.” 

- Another commenter recommended 
rejecting the proposed changes to State 
Advisory Committee membership 
criteria and retaining the present rules 
unaltered. Comments in the letter made 
clear that the membership rules should 
ensure that minority and traditionally 
underrepresented groups have the 
opportunity to be represented. 
Comments from the one private 
individual who responded recommend 
amending section (e) to require balance 
in political party representation, not 
merely representation. 

One commenter recommended that 
State Advisory Committee members be 
selected for a maximum of five two-year 
terms, allowing the State Advisory 
Committee member to resign at the 


completion of any two-year term. The 
recommended change would allow 


grandfathering of current State Advisory 


Committee members with greater than 
10 years experience. That same 
commenter also recommended 
amending the rule to allow State 
Advisory Committee members to be 
removed by the Commission upon 
consultation with the Regional Director 
and recommended amending section (c) 
to eliminate the emphasis on 
professionals and skill development in 
favor of an emphasis on participation in 
civil rights issues/activities. 

Several individuals commented on 
the emphasis on professionals in section 
(c) of the proposed rule. One commenter - 
recommended eliminating the apparent 
proposed emphasis on professionals, 
with a diversity of skills and 
experiences, including, but not limited 
to, social science research, legal 
research and analysis, and statistical 
analysis in favor of wording that more 
accurately reflected the diversity of the 
affected populations. Another 
commenter also criticized the apparent 
emphasis on professionals with a 
diversity of skills and experiences, but 
instead recommended an amendment 
emphasizing participation in civil rights 
issues and activities. That same 
commenter recommended deleting 
section (e) in its entirety. Another 
commenter recommended amending 
section (c) to eliminate the emphasis on 
an allegedly elite group of academics 
and professionals in favor of an 
emphasis on grass roots activity and 
participation in civil rights issues/ 
activities. 

After appropriate, careful 
consideration of all comments received, 
the Commission provides the following 
responses: 

The Commission agrees with the 
comments on relocating the portions of 
the proposed rule requiring 
consideration of experiences, including, 
but not limited to, social science 
research, legal research and analysis, 
and statistical analysis; professional 
expertise and attainment; demonstrated 
interest in civil rights issues of color, 
race, religion, sex, age, disability, and 
national origin and in voting rights; and 
political affiliation in the selection of 
State Advisory Committee members. 
The Commission agrees that the relevant 
criteria would more appropriately be 
presented in an internal Administrative 
Instruction (AJ) on procedures for 
recommending advisory committee 
appointments. Accordingly, the 
Commission is removing paragraphs (c), 
(d), and (e) of section 703.5 from the 
Final Rule, and they have been included 


in a Commission Administrative 


Instruction. 


The Commission appreciates the 
comments of support received and 
recognizes the symbolic importance of 
ensuring that the eyes and ears of the 
Commission are not themselves 
products of a discriminatory process. 
The Commission likewise questions the 
apparent use of racial and ethnic quotas 
and caps for the percentage membership 
of represented groups in the past. 
Several comments had emphasized that 
all minorities must have the opportunity 
to participate in the State Advisory 
Committee process. The Commission 
embraces that sentiment 
wholeheartedly. Though guidance on 
State Advisory Committee membership 
criteria was incorporated into non- 
regulatory guidance, the final regulation 
retains the non-discrimination 
provision. 

One comment, addressing term limits, 
was based on a policy adopted at a 
Commission meeting that was not 
embodied in the proposed regulation. 
Nevertheless, since term limits have 
been approved by the Commission and 
incorporated into the Administrative 
Instruction, the Commission will 
address the comment. First, the 
Commission agrees with the proposal to 
limit State Advisory Committee 


members to a maximum of five two-year 


terms except under limited 
circumstances. That has been 
incorporated into the Administrative 
Instructions. As for the recommendation 
on removal of State Advisory Committee 
members, the Commission has decided 
to address removal by separate 
guidance. 

Many of the comments addressed 
portions of the proposed regulation that 
have been removed from the final rule 
and placed in the Commission’s 
Administrative Instructions. Even 
though these portions are no longer 
incorporated in the final rule, the 
Commission will address those 
comments. First, it is important to 
recognize that the Commission is 
modifying this regulation to expand the 
diversity of ideas received from State 
Advisory Committee membership, while 
setting the standard for non- 
discrimination and overall fairness. 
Generally speaking, the final rule seeks 
to open up State Advisory Committee 
membership to a wide array of 
viewpoints so that relevant civil rights 
issues are fully explored in a non- 
discriminatory manner. 

With respect to the comments on 
retaining specific racial and ethnic 
criteria, the Commission concludes that 
adoption and strict compliance with a 
non-discrimination policy is the proper 
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approach to selecting State Advisory 
Committee members. Additionally, the 
Commission decides that the use of 
racial preferences and caps in the 
selection of State Advisory Committee 
members would deprive the Committees 
of members with much-needed skill sets 
in a time of diminishing financial 
support. Denying membership in this 
manner could also diminish the quality 
of State Advisory Committee research 
and reports. 


One comment addressed balance in 
political representation. The guidance 
as provided in the new Administrative 
Instruction will provide for 
representation by both major political 
parties, while also allowing 
independent and third party members. 
The Commission has chosen to rely on 
its requirement for a broadly diverse 
membership, instead of seeking a 
required balance that could be 
perceived as a quota or cap. 


Others commenting on the proposed 
regulation chose to focus on the skills, 
experiences and professional 
backgrounds sought in potential State 
Advisory Committee members. The 
identified professions represent no 
change from previous guidance. Since at 
least 1991, educators, lawyers, business 
and labor leaders, corporate officers, 
social scientists, researchers and news 
gatherers have been identified as 
professions that should be represented 
in State Advisory Committee 
membership. The Commission has also 
chosen to introduce the consideration of 
technical skills and abilities, including, 
but not limited to, background in social. 
science research, legal research and 
analysis, and statistical analysis. 
Consideration of these skills and 
abilities in selecting State Advisory 
Committee members will enhance the 
ability of these Committees in 
continuing their work in the face of 
diminished fiscal resources. The 
inclusion of these skill sets will also 
encourage the selection of members 
with the knowledge and experience 
necessary to produce effective and 
influential reports. The established 
criteria are not exclusionary; they are 
broadly inclusive and would not bar 
individuals from a variety of 
backgrounds, including persons with a 
background in advocacy. 


List of Subjects in 45 CFR Part 703 


Advisory Committees, organization 
and functions (Government agencies). 


w Accordingly, 45 CFR part 703 is 
amended as follows: 


PART 703—OPERATIONS AND 
FUNCTIONS OF STATE ADVISORY 
COMMITTEES 


@ 1. The authority citation for part 703 
continues to read as follows: 


Authority: 42 U.S.C. 1975a(d). 
@ 2. Revise § 703.5 to read as follows: 


§ 703.5 Membership. 


(a) Subject to exceptions made from 
time to time by the Commission to fit 
special circumstances, each Advisory 
Committee shall consist of at least 11 
members appointed by the Commission. 
Members of the Advisory Committees 
shall serve for a fixed term to be set by 
the Commission upon the appointment 
of a member subject to the duration of 
Advisory Committees as prescribed by 
the charter, provided that members of 
the Advisory Committee may, at any 
time, be removed by the Commission. 

(b) No person is to be denied an 
opportunity to serve on a State Advisory 
Committee because of race, age, sex, 
religion, national origin, or disability. 
The Commission shall encourage 
membership on the State Advisory 
Committee to be broadly diverse. 


Kenneth L. Marcus, 

Staff Director/Acting General Counsel. 

[FR Doc. 06-1489 Filed 2-16-06; 8:45 am] 
BILLING CODE 6335-01-P 


DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


49 CFR Parts 107 and171_ 
[Docket No. PHMSA-05-22461] 
RIN 2137-AE14 


Hazardous Materials: Revisions to Civil 


and Criminal Penalties; Penalty 
Guidelines 


AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 

ACTION: Final rule. 


SUMMARY: The Pipeline and Hazardous 
Materials Safety Administration is 
revising its regulations to reflect 
revisions to the civil and criminal 
penalties in the Hazardous Materials 


Safety and Security Reauthorization Act | 


(Title VII of the Safe, Accountable, 
Flexible, Efficient Transportation Equity 
Act: A Legacy for Users), enacted on 
August 10, 2005. We are also revising 
baseline assessments for violations 
related to training and security plans 
and making editorial changes in our List 


of Frequently Cited Violations in our 
Guidelines for Civil Penalties. We 
publish our Guidelines for Civil 
Penalties in order to provide the 
regulated community and the general 
public with information on the 
hazardous material penalty assessment 
process. 


EFFECTIVE DATE: This rule is effective 
February 17, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Douglas S. Smith, Office of Hazardous 
Materials Enforcement, (202) 366-4700; 
or Joseph Solomey, Office of Chief 
Counsel, (202) 366-4400, Pipeline and 
Hazardous Materials Safety 
Administration. 


SUPPLEMENTARY INFORMATION: 
I. Civil and Criminal Penalties 


On August 10, 2005, the President 
signed the Safe, Accountable, Flexible, 
Efficient Transportation Equity Act: A 
Legacy for Users (SAFETEA-LU), Public. 
Law 109-59, 119 Stat. 1144. Title VII of 
SAFETEA-LU—the Hazardous 
Materials Safety and Security 
Reauthorization Act of 2005—revised 
the maximum and minimum civil 
penalties, and the maximum criminal 
penalty, for violations of Federal 
hazardous materials transportation law 
(Federal hazmat law; 49 U.S.C. 5101 et* 
seq.) or a regulation, order, special 
permit, or approval issued under 
Federal hazmat law (including 49 CFR 
subtitle B, Chapter I, subchapters A and 
C). The Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA; we) is revising references in 
our regulations to the maximum and 
minimum civil penalties, and the 
maximum criminal penalties, to reflect 
the following statutory changes: 


—The maximum civil penalty was 
increased from $32,500 to $50,000 for 
a knowing violation, and to $100,000 
if the violation results in death, 
serious illness or severe injury to any 
person, or substantial destruction of 
property. 

—The minimum civil penalty has 
reverted from $275 to $250, except a 
minimum civil penalty of $450 
applies to a violation related to 
training. 

—Criminal penalties now apply to both 
reckless and willful violations (as 
well to as a knowing violation of the. 
prohibition in 49 U.S.C. 5104(b) 
against tampering with a marking, 
label, placard, or description on a 
shipping document) of Federal 
hazardous material transportation law 
or the regulations, orders, special 
permits, and approvals issued 
thereunder. 
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—The maximum criminal penalty of 5 

_ years imprisonment and a fine in 
accordance with Title 18 of the 
United States Code ($250,000 for an 
individual, $500,000 for a 
corporation) was retained, except the 
maximum time of imprisonment has 
been increased to 10 years in any case 
in which the violation involves the 
release of a hazardous material which 
results in death or bodily injury to a 
person. 


II. Revisions to Civil Penalty Guidelines 


PHMSA’s hazardous material 
transportation enforcement civil penalty 
guidelines are published in Appendix A 
to 49 CFR part 107, subpart D, to 
provide the regulated community and 
the general public with information 
concerning the manner in which 
PHMSA generally begins its hazmat 
’ penalty assessment process and the 

types of information which respondents 
in enforcement cases should provide to 
justify reduction of proposed penalties. 
These guidelines were first published in 
the Federal Register on March 6, 1995 
(60 FR 12139), in response to a request 
contained in Senate Report 103—150 
which accompanied the Department of 
Transportation and Related Agencies 
Appropriations Act of 1994. These 
guidelines are periodically updated. We 
previously published revisions to these 
guidelines on January 21, 1997 (62 FR 
2970), August 28, 2001 (66 FR 45177), 
and September 8, 2003 (68 FR 52844). 

These guidelines are used in 
PHMSA’s enforcement program as a 
means of determining a proposed civil 
penalty for violations of Federal 
hazardous material transportation law 
and the regulations issued under that 
law. As a general statement of agency 
policy and practice, these guidelines do 
not have the force of law. They are 
informational, impose no requirements, 
and constitute a statement of agency 
policy for which no notice of proposed 
rulemaking is necessary. See also the 
discussion of the nature and PHMSA’s 
use of these penalty guidelines in the 
preamble to the final rules published on 

March 6, 1995 (60 FR 12139-40), 
January 21, 1997 (62 FR 2970-71), and 
September 8, 2003 (68 FR 52845). 

In this final rule, we are revising 
baseline assessments in the General 
Requirements section of the List of 
Frequently Cited Violations (Part II of 
PHMSA’s Guidelines for Civil penalties 
in Appendix A to 49 CFR part 107, 
subpart D) to reflect the increase to $450 
in the minimum civil penalty for a 
violation related to training and to 
clarify the baseline assessments 
applicable to the failure to develop or 
adhere to a security plan and provide 


security training when a security plan is 
required. In other sections of the List of 
Frequently Cited Violations, we are 
revising the entry for failing to retain 
shipping papers to reflect revisions to 
49 U.S.C. 5110(d) in SAFETEA-LU, and 
we are correcting an error in an entry in 
the Cylinder Requalification violations. 

Because the provisions adopted in 
this final rule simply set forth changes 
in the law and our general statements of 
agency policy and procedure, notice- 
and-comment procedure is not 
necessary. 


Rulemaking Analyses and Notices 


A. Statutory/Legal Authority for This 
Rulemaking 

This final rule is published under the 
authority of 49 U.S.C. 5123 and 5124 
which provide civil and criminal 


‘penalties for violations of Federal 


hazardous material transportation law 
or a regulation, order, special permit, or 
approval issued under that law. This 
rule revises references in PHMSA’s 
regulations to reflect revisions to the 
civil and criminal penalties in the 
Hazardous Materials Safety and Security 
Reauthorization Act (Title VII of the 
Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users), enacted on August 10, 2005. 
This rule also revises baseline 
assessments relating to training and 
security plans in our penalty guidelines. 


B. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


This final rule is not considered a 
significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was not reviewed by the 
Office of Management and Budget. This 
rule is not significant under the 
Regulatory Policies and Procedures of 
the Department of Transportation (44 FR 
11034). The economic impact of this 
final rule is minimal, and preparation of 
a regulatory evaluation is not warranted. 


C. Executive Order 12612 


This final rule has been analyzed in 
accordance with the principles and © 
criteria contained in Executive Order 
13132 (‘‘Federalism’’). As amended in 
SAFETEA-LU, 49 U.S.C. 5125(i) 
provides the preemption provisions in 
Federal hazardous material 
transportation law do “not apply to any 
* * * penalty * * * utilized by a State, 
political subdivision of a State, or 
Indian tribe to enforce a requirement 
applicable to the transportation of 
hazardous material.” Accordingly, this 
final rule does not have any preemptive 
effect on State, local, or Indian tribe 
enforcement procedures and penalties, 


and preparation of a federalism 
assessment is not warranted. 


D. Regulatory Flexibility Act and 
Executive Order 13272 


I certify this final rule will not have 
a significant economic impact on a 
substantial number of small entities. 
This rule applies to shippers and 
carriers of hazardous materials, some of 
whom are small entities; however, there 
is no economic impact on any person 
who complies with Federal hazardous 
materials law and the regulations and 
orders issued under that law. 


E. Paperwork Reduction Act 


There are no new information 
requirements in this final rule. 


F. Unfunded Mandates Reform Act of 
1995 


This final rule does not impose 
unfunded mandates under the 
Unfunded Mandates Act of 1995. It does 
not result in annual costs of $120.7 
million or more, in the aggregate, to any 
of the following: State, local, or Indian 
tribal governments, or the private sector, 
and is the least burdensome alternative 
to achieve the objective of the rule. 


G. Environmental Assessment 


There are no significant 
environmental impacts associated with 
this final rule. 


H. Regulation Identifier Number (RIN) 


A regulation identifier number (RIN) 
is assigned to each regulatory action 
listed in the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in spring and fall of each year. 
The RIN contained in the heading of 
this document can be used to cross- 
reference this action with the Unified 
Agenda. 


List of Subjects 
49 CFR Part 107 


Administrative practices and 
procedure, Hazardous materials 
transportation, Packaging and 
containers, Penalties, Reporting and 
recordkeeping requirements. 


49 CFR Part 171 


Exports, Hazardous materials 
transportation, Hazardous Waste, 
Imports, Incorporation by reference, 
Penalties, Reporting and recordkeeping 
requirements. 


# In consideration of the foregoing, 49 
CFR, Subtitle B, Chapter I is amended 
as follows: 
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PART 107—HAZARDOUS MATERIALS 
PROGRAM PROCEDURES 


# 1. The authority citation for part 107 
continues to read as follows: 
Authority: 49 U.S.C. 5101-5128, 44701; 
Pub. L. 101-410 section 4 (28 U.S.C. 2461 
note); Pub. L. 104—121 sections 212-213; 


Pub. L. 104-134 section 31001; 49 CFR 1.45, 
1.53. 


m 2. Revise § 107.329 to read as follows: 


Maximum penalties. 

(a) A person who knowingly violates 
a requirement of the Federal hazardous 
material transportation law, an order 
issued thereunder, this subchapter, 
subchapter C of this chapter, or a special 
permit or approval issued under this 
subchapter applicable to the 
transportation of hazardous materials or 
the causing of them to be transported or 
shipped is liable for a civil penalty of 
not more than $50,000 and not less than 
$250 for each violation, except the 
maximum civil penalty is $100,000 if 
the violation results in death, serious 
illness or severe injury to any person or 
substantial destruction of property, and 
a minimum $450 civil penalty applies to 
a violation relating to training. When 
the violation is a continuing one, each 
day of the violation constitutes a 
separate offense. 


(b) A person who knowingly violates 
a requirement of the Federal hazardous 
material transportation law, an order 
issued thereunder, this subchapter, 
subchapter C of this chapter, or a special 
permit or approval issued under this 
subchapter applicable to the design, 
manufacture, fabrication, inspection, 
marking, maintenance, reconditioning, 
repair or testing of a package, container, 
or packaging component which is 
represented, marked, certified, or sold 
by that person as qualified for use in the 
transportation of hazardous materials in 
commerce is liable for a civil penalty of 
not more than $50,000 and not less than 
$250 for each violation, except the 
maximum civil penalty is $100,000 if 
the violation results in death, serious 
illness or severe injury to any person or 
substantial destruction of property, and 
a minimum $450 civil penalty applies to 
a violation relating to training. 


w 3. Revise § 107.333 to read as follows: 


§ 107.333 Criminal penalties generally. 


A person who knowingly violates 
§ 171.2(1) of this title or willfully or 
recklessly violates a requirement of the 
Federal hazardous material 
transportation law or a regulation, order, 
special permit, or approval issued 
thereunder shall be fined under title 18, 


ll.—LisT OF FREQUENTLY CITED VIOLATIONS 


United States Code, or imprisoned for 
not more than 5 years, or both, except 
the maximum amount of imprisonment 
shall be 10 years in any case in which 
the violation involves the release of a 
hazardous material which results in 
death or bodily injury to any person. 


w 4. In Appendix A to subpart D of part 
107, make the following changes: 
@ a. In Part I, revise the parenthetical 
phrase ‘‘(as of October 1, 2003)” to read: 
“(as of October 1, 2005)’. 
a b. In Part Il, in the List of Frequently 
Cited Violations, revise the “General 
Requirements” section; entry B.3 under 
“Offeror Requirements—All Hazardous 
Materials”; and entry F.12 under 
“Manufacturing, Reconditioning, 
Retesting Requirements.” 
wc. In Part IV, under the section 
entitled “Penalty Increase for Multiple 
Counts” (Section IV.C.), revise the 
words ‘‘$32,500 ($27,500 for a violation 
occurring after January 21, 1997, and 
before October 1, 2003)” to read: 
“$50,000 or $100,000 for a violation 
occurring on or after August 10, 2005”. 
The revisions to Part Il of Appendix 
A to subpart D read as follows: 


Appendix A to Subpart D of Part 107— 
Guidelines for Civil Penalties 


* * * * * 


Violation description 


Section or cite 


Baseline assessment 


General Requirements 


material and pay registration fee. 
B. Training Requirements: 


A. Registration Requirements: Failure to jor as an offeror or carrier of hazardous 


tion-specific, safety, and security awareness training): 


a. More than 10 hazmat employees ..... 


b. 10 hazmat employees or fewer 


107.608, 107.612 ...... 


$1,000 + $500 each addi- 


been developed. 


plementation. 


5. Failure to create and maintain training records: 


a. more than 10 hazmat employees 


b. 10 hazmat employees or fewer 


C. Security Plans: 


a. § 172.504 table 1 materials ....... 


b. Packing Group | 


c. Packing Group II 


d. Packing Group Ill 


elements missing). 


tional year. 
1. Failure to provide initial training to hazmat employees (general awareness, func- 172.702 
$700 and up each area. 
2. Failure to provide recurrent training to hazmat employees (general awareness, 172.702 ............cc000 $450 and up each area. 
function-specific, safety, and security awareness iraining). 
3. Failure to provide security training when a security plan is required but has not 172.702 ..............00 Included in penalty for no se- 
curity plan. 
4. Failure to provide security training when a security plan has been developed but 172.702 ..............0 $2,500. 
hazmat employees have not been trained concerning the security plan and its im- 
172.704 
$800 and up 
$500 and up 
1. Failure to develop a security plan; failure to adhere to security plan: 172.800 
$7,500. 
$6,000. 
$4,500. 
$3,000. 
2. Incomplete security plan or incomplete adherence (one or more of four. required One-quarter (25%) of above 
for each element. 
3. Failure to update a security plan to reflect changing circumstances One-third (33%) of baseline 
for no plan. 
4. Failure to put security plan in writing; failure to make all copies identical ............... FIZ BOO) asa cczcnicecece One-third (33%) of baseline 


for no plan. 


ag 
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Violation description 


Section or cite 


Baseline assessment 


D. Notification to a Foreign Shipper: Failure to provide information of HMR requirements 171.12(a) ................-+ 


applicable to a shipment of hazardous materials within the United States, to a foreign 
offeror or forwarding agent at the place of entry into the U.S. 


E. Expired Exemption: Offering or transporting a hazardous material, or otherwise per- 


171 .2(a), (b), (c), Var- 


$1,500 to $7,500 (cor- 
responding to violations by 
foreign offeror or for- 
warding agent). 

$1,000 + $500 each addi- 


forming a function covered by an exemption, after expiration of the exemption ious. tional year. 
Offeror Requirements—All Hazardous Materials 
B. Shipping Papers: 
3. Failure to retain shipping papers: 
a. by an offeror, for two years after the date the dipeinin is provided to the 
carrier (or 3 years if the material is a hazardous waste). : 
b. by a carrier, for one year after the date the shipment is provided to the car- 172.201(e), 174.24(b), $1,000. 
rier (or 3 years if the material is a hazardous waste). 175.30(a), 
176.24(b), 
177.817(f). 
Manufacturing, Reconditioning, Retesting Requirements 
F. Cylinder Requalification: 
12. Failure to perform a second retest, after equipment failure, at a pressure in- 180.205(g) ............. 3 ae $3,100 
creased by the lesser of 10% or 100 psi (includes exceeding 90% of test pres- 
sure prior to conducting a retest). 


PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 


w 5. The authority citation for part 171 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5128, 44701; 49 
CFR 1.45 and 1.53; Pub. L. 101—410 section 
4 (28 U.S.C. 2461 note); Pub. L. 104-134 
section 31001. 

w 6. In § 171.1, revise paragraph (g) to 
read as follows: 


§171.1 Applicability of Hazardous _ 
Materials Regulations (HMR) to persons and 
functions. 


* * * * * 


(g) Penalties for noncompliance. Each 
person who knowingly violates a 
requirement of the Federal hazardous 
material transportation law, an order 
issued under Federal hazardous 
material transportation law, subchapter 


A of this chapter, or a special permit or 
approval issued under subchapter A or 
C of this chapter is liablé for a civil 
penalty of not more than $50,000 and 
not less than $250 for each violation, 
except the maximum civil penalty is 
$100,000 if the violation results in 
death, serious illness or severe injury to 
any person or substantial destruction of 
property, and a minimum $450 civil 
penalty applies to a violation relating to 
training. When a violation is a 
continuing one and involves 
transporting of hazardous material or 
causing them to be transported, each 


day of the violation is a separate offense. 


Each person who knowingly violates 

§ 171.2(]) or willfully or recklessly 
violates a provision of the Federal 
hazardous material transportation law, 
an order issued under Federal 


hazardous material transportation law, 
subchapter A of this chapter, or a 
special permit or approval issued under 
subchapter A or C of this chapter, shall 
be fined under title 18, United States 
Code, or imprisoned for not more than 
5 years, or both, except the maximum 
amount of imprisonment shall be 10 
years in any case in which a violation 
involves the release of a hazardous 
material which results in death or 
bodily injury to any person. 


Issued in Washington, DC on February 13, 
2006, under authority ee in 49 CFR 
part 1. 

Brigham A. McCown, 
Acting Administrator. 
{FR Doc. 06-1491 Filed 2—16—06; 8:45 am] 
BILLING CODE 4910-60-P 


* 
* | 
| 
| 
| 
| 
| 
* * * * * * * t 
| 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


8489 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 660 


[Docket No. 051014263-6028-03; I.D. 
120805A] 


RIN 0648-AU00 


Fisheries Off West Coast States and in 
the Western Pacific; Pacific Coast 
Groundfish Fishery; Specifications and 
Management Measures 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Final rule. 


SUMMARY: NMFS is implementing 
revisions to the 2006 commercial and 
recreational groundfish fishery 
management measures for groundfish 
taken in the U.S. exclusive economic 
zone (EEZ) off the coasts of Washington, 
Oregon, and California. Management 
measures that are new for 2006 are 
intended to: achieve but not exceed 
optimum yields (OYs); prevent 
overfishing; rebuild overfished species; 
and reduce and minimize the incidental 
catch and discard of overfished and 
depleted stocks. NMFS is also revising 


_ the 2006 darkblotched rockfish OY, at 


the request of the Pacific Fishery 
Management Council (Pacific Council), 
and under the authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act). These actions, 
which are authorized by the Pacific 


- Coast Groundfish Fishery Management 


Plan (FMP) and the Magnuson-Stevens 
Act, are intended to allow fisheries to 
access more abundant groundfish stocks 
while protecting overfished and 
depleted stocks. 

DATES: Effective Date: March 1, 2006. 
ADDRESSES: Copies of the . 
Environmental Assessment/Regulatory 
Impact Review (EA/RIR) of Management 
Measures for Spiny Dogfish and Pacific 
Cod, the Finding of No Significant 
Impact (FONSI), the Final Regulatory 
Flexibility Analysis (FRFA), and the 
Small Entity Compliance Guide (SECG) 
are available from D. Robert Lohn, 
Administrator, Northwest Region, 
NMFS, 7600 Sand Point Way NE, 
Seattle, WA 98115-0070, phone: 206-— 
526-6150. 

FOR FURTHER INFORMATION CONTACT: 
Jamie Goen (Northwest Region, NMFS), 
phone: 206-526-6140; fax: 206—526- 
6736; and e-mail: jamie.goen@noaa.gov. 
SUPPLEMENTARY INFORMATION: 


Electronic Access 


This Federal Register document is 
available on the Government Printing 
Office’s Web site at: 
www.gpoaccess.gov/fr/index.html. 

Background information and 
documents are available at the NMFS 
Northwest Region Web site at: 
www.nwr.noaa.gov and at the Pacific 
Council’s Web site at: 
www.pcouncil.org. 


Background 


The Pacific Coast Groundfish FMP 
and its implementing regulations at title 
50 in the Code of Federal Regulations 
(CFR), part 660, subpart G, regulate | 
fishing for over 80 species of groundfish 
off the coasts of Washington, Oregon, 
and California. Groundfish 
specifications and management 
measures are developed by the Pacific 
Council, and are implemented by 
NMFS. The specifications and 
management measures for 2005-2006 
were codified in the CFR (50 CFR part 
660, subpart G). They were published in 
the Federal Register as a proposed rule 
on September 21, 2004 (69 FR 56550), 
and as a final rule on December 23, 2004 
(69 FR 77012). The final rule was 
subsequently amended on March 18, 
2005 (70 FR 13118); March 30, 2005 (70 
FR 16145); April 19, 2005 (70 FR 
20304); May 3, 2005 (70 FR 22808); May 
4, 2005 (70 FR 23040); May 5, 2005 (70 
FR 23804); May 16, 2005 (70 FR 25789); 
May 19, 2005 (70 FR 28852); July 5, 
2005 (70 FR 38596); August 22, 2005 (70 
FR 48897); August 31, 2005 (70 FR 
51682); October 5, 2005 (70 FR 58066); 
October 20, 2005 (70 FR 61063); October 
24, 2005 (70 FR 61393); November 1, 
2005 (70 FR 65861); and December 5, 
2005 (70 FR 72385). A proposed rule for 
the specifications and management 
measures for March through December 
2006 was published in the Federal 
Register on December 19, 2005 (70 FR 
75115). 

Acceptable biological catches (ABCs) 
and OYs are established for each year. 
Management measures are established at 
the start of the biennial period, and are 
adjusted throughout the biennial 
management period, to keep harvest 
within the OYs. At the Pacific Council’s 
October 31 - November 4, 2005, meeting 
in San Diego, CA, the Pacific Council’s 
Groundfish Management Team (GMT) 
considered 2005 catch data and new 
West Coast Groundfish Observer 
Program (WCGOP) data and made 
recommendations to adjust groundfish 
management measures for December 
2005 and for all of 2006. The 
adjustments for December 2005 through 
February 2006 were implemented via an 


inseason action (70 FR 72385, December 
5, 2005). The management measures for 
the remainder of 2006 (March through 
December) were proposed on December - 
19, 2005 (70 FR 75115), and are being 
implemented through this rule. 

The foltowing changes to current 
groundfish management measures for 
March through December 2006 were 
recommended by the Pacific Council, in 
consultation with Pacific Coast Treaty 
Indian Tribes and the States of 
Washington, Oregon, and California, at 
its October 31-November 4, 2005, 
meeting in San Diego, CA. The changes 
recommended by the Pacific Council 
include: (1) Adjustments to the limited 
entry fixed gear and open access 
sablefish daily trip limit (DTL) fishery 
north of 36° N. lat.; (2) adjustments to 
limited entry trawl cumulative limits for 
sablefish, thornyheads, Dover sole, other 
flatfish, petrale sole, arrowtooth 
flounder, slope rockfish, splitnose 
rockfish, and lingcod; (3) adjustments to 
limited entry fixed gear and open access 
cumulative limits for shelf, shortbelly, 
and widow rockfish south of 34°27’ N. 
lat. and minor nearshore and black 
rockfish between 42° N. lat. and 40°10’ 
N. lat.; (4) adjustments to the Rockfish 
Conservation Area (RCA) boundaries; 
(5) adjustments to Washington, Oregon 
and California’s recreational groundfish 
fisheries; (6) establishment of limited 
entry trawl, limited entry fixed gear, and 
open access trip limits for Pacific cod 
and spiny dogfish; (7) adjustments to 
the tribal management 5measures for 
Pacific cod, spiny dogfish and 
thornyheads; (8) clarification of the non- 
groundfish trawl rockfish conservation 
area (RCA); and (9) reduction of the 
2006 darkblotched rockfish OY to 200 
mt. Consistent with the FMP, Pacific 
Coast groundfish landings would be 
monitored throughout the year, and 
further adjustments to trip limits, RCAs, 
and other management measures would 
be made as necessary to allow 
achievement of, or to avoid exceeding, 
OYs. 

The 2006 darkblotched rockfish OY of 
200 mt is an interim measure pursuant 
to section 305(c) of the Magnuson- 
Stevens Act, in effect while the 
rebuilding plan (now referred to as 
Amendment 16-4) is being developed 
and implemented. Under the provisions 
of section 305(c)(3) of the Magnuson- 
Stevens Act, interim measures shall 
remain in effect for not more than 180 
days after the date of publication, and 
may be extended by publication in the 
Federal Register for an additional 
period of not more than 180 days, 
provided the public has had an 

opportunity to comment on the interim 
measures, and the Council is actively 
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preparing a plan amendment to address 
rebuilding on a permanent basis. The 
public has been provided an 
opportunity to comment on the interim 
measures in the proposed rule (70 FR 
75115, December 19, 2005), and the 
Council is actively working on an FMP 
amendment. In addition, the Court’s 
Order in Natural Resources Defense 
Council (NRDC) v. NMFS, 421 F.3d 872 
(9'» Cir. 2005) dated December 8, 2005, 
requires NMFS to implement a 
darkblotch quota for the entire 2006 
fishing year pursuant to section 305(c). 
Because the Council is unlikely to have 
completed work on Amendment 16—4 
prior to expiration of this interim 
measure, NMFS will likely extend the 
darkblotched rockfish OY beyond the 
first 180—day period. NMFS will 

_ confirm this extension by publishing 
notice of continuation of the measure in 
the Federal Register. 


Comments and Responses 


During the comment period on the 
proposed rule to implement changes to 
the 2006 Pacific Coast groundfish 
fishery specifications and management 
measures, which ended on January 15, _ 
2006, NMFS received four letters of 
comment. One letter was received from 
the Makah Tribe; one letter was received 
from an industry organization; one letter 
was received from a non-governmental 
organization representing 
environmental interests; and one letter 
was received from a member of the 
public. These comments are addressed 
here: 

Comment 1: Treaty Indian tribes, 
including the Makah Tribe, are entitled 
to 50 percent of the available harvest of 
groundfish species taken from their 
usual and accustomed (U&A) fishing 
grounds. The Makah Tribe analyzed 
Pacific Fisheries Information Network 
(PacFIN) Pacific cod landings data from 
the four Washington ports that 
commonly receive groundfish taken 
from the treaty U&A fishing grounds: 
Neah Bay, Port Angeles, Blaine, and 
Bellingham. In 2003 and 2004, total 
tribal and non-tribal Pacific cod 
landings into those ports were 953 and 
827 mt, respectively. Therefore, the 
Makah Tribe supports the Pacific 
Council’s recommendation and NMFS’s 
proposal for a 400 mt Pacific cod tribal 
harvest guideline in 2006. 

Response: Taking into consideration 
the above information, the tribal 
proposal and the Pacific Council 
recommendation, NMFS has 
implemented a 400—mt tribal harvest 
guideline for Pacific cod in 2006 with 
this action. 

Comment 2: One commenter supports 
the decrease in the darkblotched 


rockfish optimum yield (OY) for 2006 
from 294 mt to 200 mt. The commenter 
notes that the latest stock assessment 
shows that darkblotched rockfish is 
rebuilding more quickly than originally 
projected and, therefore, the OY could 
be set higher without demonstrably 
slowing the rebuilding progress. 
However, the commenter supports 
NMFS effort to rebuild quicker than 
required by law, as was done with © 
lingcod, while minimizing impacts on 
local coastal communities, including 
fishermen and processors. 

Another commenter believes that the 
rule proposes to set an OY that is higher 
than the lowest level possible and is 
thereby violating the Magnuson-Stevens 
Act, which requires overfished species 
to be rebuilt as quickly as possible. In 
the 2005-2006 Pacific Coast Groundfish 
Specifications and Management 
Measures Environmental Impact 
Statement (hereafter, 2005-2006 Specs 
EIS), NMFS projected total fishing 
mortality of less than 100 mt for 
darkblotched rockfish. The commenter 

« believes that NMFS failed to consider 
the lowest possible fishing level for 
darkblotched rockfish because an OY at 
or below 100 mt was not adopted. 

A third commenter suggested that all 
species should have their quotas cut by 
50 percent this year and 10 percent each 
succeeding year. : 

Response: As stated in the proposed 
rule, this action to adjust the 2006 
darkblotched rockfish OY from 294 mt 
to 200 mt is an interim measure to 
decrease the OY within the current 
rebuilding plan until a revised 
rebuilding plan is developed. Revising 
the rebuilding plan requires extensive 
analysis to consider the interaction of 
the rebuilding plans for ali overfished 
species, to determine the needs of the 
fishing communities, and to allow 
substantial public participation. 
Allowable harvest levels for all 
overfished groundfish species for 2007 
and beyond will be based on new 
rebuilding plans intended to meet the 
court’s decision in NRDC v. NMFS, 421 
F.3d 872 (9th Cir. 2005). The Pacific 
Council intends to review, re-analyze, 
and revise rebuilding plans via 
Amendment 16—4 to the FMP, which 
will be developed concurrently with the 
2007-2008 groundfish harvest 
specifications and management 
measures. These revised rebuilding 
plans in Amendment 16-4 will 
determine the OYs selected for 
overfished groundfish species, 
including darkblotched rockfish, in 
2007 and beyond. 

At the Pacific Council’s October 30 — 
November 4, 2005, meeting, in order to 
determine if interim action is 


appropriate, NMFS and the Pacific 
Council analyzed the effects of a range 
of 2006 darkblotched rockfish OYs, from 
0-696 mt, on the time to rebuild the 
darkblotched stock. The Pacific 
Council’s Groundfish Management 
Team (GMT) estimated: with a 
darkblotched rockfish OY of zero, the 
stock would be rebuilt by July 2009; 
with an OY of 200 mt, the stock would 
be rebuilt by March 2010; and with the 
previously established OY of 294 mt, 
the stock would be rebuilt by July 2010. 
Since that meeting, NMFS analyzed the 
estimated gains in rebuilding time that - 
could occur were the 2006 OY set at 100 
mt, and found that a 100 mt OY could 
result in the stock being rebuilt by 3-6 
months prior to the March 2010 date 
associated with a 200 mt OY. As 
discussed below, this small gain in 
rebuilding time would result in large 
economic losses to the fishing industry 
and coastal communities. Therefore, 
NMFS concurs with the Pacific 
Council’s recommendation of a 200 mt 
OY for darkblotched rockfish in 2006 as 
an appropriately conservative interim 
OY intended to accommodate some 
targeting of the more healthy groundfish 
stocks that co-occur with darkblotched 
rockfish. 


Populations of the overfished rockfish 
species are found along the entire length 
of the U.S. West Coast. Because of their 
varied biological characteristics, 
overfished rockfish are caught in a 
broad range of fisheries, tribal and non- 
tribal, commercial and recreational. 
NMFS, its partner state and tribal 
agencies, and the Pacific Council have 
focused their efforts to protect and 
rebuild overfished groundfish species 
on minimizing or eliminating directed 
harvest and minimizing incidental catch 
of overfished stocks. Overfished species 
are caught in all of the groundfish 
fisheries coastwide not because they are 
targeted, but because they co-occur with 
the more abundant stocks the fisheries 
do target. For example, yelloweye 
rockfish is often found at similar depths 
to and caught in common.-with Pacific 
halibut, an abundant flatfish targeted 
with hook-and-line gear in the 
recreational and commercial fisheries. 
Fisheries for target species must then be 
constrained in some way in order to 
rebuild the non-target overfished 
species, usually with: reductions in 
allowable landings levels of target 
species, reductions in allowable fishing 
area so as to minimize fishing in areas 
where overfished species commonly 
occur, reductions in allowable duration 
of fishing seasons, or alterations in 
fishing gear that either prevent 
overfished species from being caught by 
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the gear or expel overfished species 
from the gear. All of these tools are used 
either individually or in combination 
for West Coast fisheries that either target 
groundfish directly, or take groundfish 
incidentally to their non-groundfish 
fishing operations. Therefore, when 
NMFS analyzes revenues earned or 
sacrificed in order to rebuild overfished 
species at slower or faster rates, the 
agency is looking at revenues from the 
more healthy target stocks, not from the 
» overfished species themselves. 

In setting the 2006 darkblotched 
rockfish OY, NMFS considered both the 
biological constraints of the stock in 
terms of its ability to rebuild by 
particular dates, and the economic 
impacts of rebuilding at different rates 
on coastal fishing communities. NMFS 
particularly considered the effect of 
reducing the 2006 darkblotched rockfish 
OY to 100 mt. 

The majority of darkblotched rockfish 
landed are caught with limited entry 
bottom trawl] gear (99.6 percent in 2004), 
incidentally to slope fisheries for 
groundfish. Because the groundfish 
fishery has been managed under 
rebuilding measures since 2000, NMFS 
reviewed the effect of a 100 mt 
darkblotched rockfish OY in 2006 both 
from the perspective of incremental 
changes to the fishery from current 
harvests and associated revenue, and 
from the perspective of cumulative 
changes that have been ongoing within 
the fishery from the past several years. 
In terms of inflation-adjusted dollars, 
since 2001, real ex-vessel revenues from 
bottom trawl vessels have been less than 
half of what they were in 1996. Many 
vessels, processors, shore-based 
infrastructure, and support businesses 
were built to service a fishery that 
generated revenues and landings that 
are larger than what the current fishery 
generates. This means that current 
annual revenues are less able to support 
the fixed costs of maintaining the 
structures built to support a more 
productive industry. Because revenues 
have declined substantially from this 
period of higher productivity, 
businesses are less able to withstand 
further declines in revenue. In other 
words, the effect upon fishers, 
processors, support businesses, and 
communities of reducing ex-vessel 
revenues is likely to be greater when the 
fishery annually generates $20 million 
compared to a reduction when the 
fishery annually generates $40 million. 

NMFS analyzed the effects of a 100- 
mt 2006 darkblotched rockfish OY from 
the base of management measures 
implemented in this rule, assuming 
available darkblotched rockfish 
incidental catch to be cut to that 100 mt 


level. Using ex-vessel prices from 2005, 
100 mt of darkblotched rockfish 
translates into roughly $94,000 to 
$100,000 in ex-vessel revenue from 
landings of darkblotched rockfish itself. 
However, reducing the catch of species 
that co-occur with darkblotched 
rockfish to stay within a 100 mt OY in 
2006 would mean a reduction in ex- 
vessel revenues from co-occurring slope 
species by several million dollars. 
Exvessel revenues should only be 
viewed as an indicator of economic 
impacts to the vessels, their crew, and 
owners. Taking into account the 
additional impact to processors, support 
businesses, and West Coast 
communities means an additional effect 
that is roughly 20—40 percent higher 
than the ex-vessel revenue impact. 

For example, preliminary catch 
estimates from 2005 show that 100 mt 
of darkblotched rockfish had been 
caught incidentally to the slope trawl 
fishery by late August. Had the portion 
of the fishery that catches darkblotched 
rockfish closed upon attainment of 100 
mt of darkblotched rockfish, the cost to 
the bottom trawl fleet would have been 
approximately $3.5 million in foregone 


-ex-vessel revenue, or approximately 18 


percent of total bottom trawl ex-vessel 
revenue in the area north of 40°10’ N. 
lat. in 2005. In comparison, 


_ approximately 100 mt of darkblotched 


rockfish had been caught by mid-June in 
2004, and had the portion of the bottom 
trawl fishery that catches darkblotched 
rockfish been closed upon attainment of 
100 mt of darkblotched rockfish, 
approximately $6.5 million in ex-vessel 
revenues would have been lost, or 
approximately 38 percent of total 
bottom trawl ex-vessel revenues in the 
area north of 40°10’ N. lat. for that year. 

Limited entry bottom trawl 
regulations implemented in this final 
rule in place for 2006 are designed to 
distribute catch of target species more 
evenly throughout the year. In 2005, 
catch was distributed more heavily 
toward the early part of the year. Based 
on analysis applying regulations 
implemented by this rule to the fishery 
and incidental catch patterns, NMFS 
expects that the fishery will take,100 mt 
of darkblotched rockfish by August 


~ 2006. If the slope trawl fishery were 


closed in August 2006, the bottom trawl 
fleet would lose 25—36 percent of total 


‘bottom trawl ex-vessel revenues from 


the more abundant species that could be 
taken during the remaining months in 
the area north of 40°10’ N. lat. Based on 
total exvessel revenues in that area in 
the past several years, this is likely to 
mean a loss of $4.2 to $6.5 million just 
in ex-vessel revenues in that area. 


If NMFS were to structure the 2006 
season toward both maintaining a year 
round bottom trawl fishery and 
attaining the highest level of ex-vessel 
revenues without exceeding 100 mt of 
darkblotched rockfish, we estimate the 
cost to the fleet would be a loss of $3.2 
to $6.0 million in ex-vessel revenues. 
This somewhat lower loss is in 
comparison to the $4.2 to $6.5 million 
loss that we expect would occur if the 
bottom trawl fishery were to close on 
attainment of 100 mt of darkblotched 
rockfish. Achieving a year-round bottom 
trawl fishery with a 100 mt 
darkblotched OY for 2006 would require 
inseason changes to regulations in May 
2006. For purposes of analysis, NMFS 
assumed that the regulatory changes 
under these conditions would be 
designed to keep the November- 
December deepwater petrale sole 
fishery, to continue to allow harvest of 
thornyheads in waters deeper than 
where darkblotched rockfish occur, and 
to allow harvest of sablefish and Dover 
sole scheduled by management 
measures in this final rule during 
November-December in waters deeper 
than where darkblotched rockfish occur. 
These declines in landings of the more 
abundant stocks that co-occur with 
darkblotched rockfish and in associated 
ex-vessel revenue would most severely 
affect the vessels, processing plants, and 
ports with reliance upon and 
investment in the trawl slope 
groundfish fisheries north of 40°10’ N. 
lat. NMFS expects that the following 
ports would be most vulnerable to 
vessel bankruptcy and forfeitures and 
processing plant closures, were the 
darkblotched OY set to 100 mt in 2006: 
Blaine, Bellingham, Neah Bay, and 
Westport, Washington; Astoria, 
Newport, Coos Bay, and Brookings, 
Oregon; and Eureka, and Crescent City, 
California. Within these ports, the 
bottom trawl fishery would be most 
affected. In 2005 the bottom traw] 
fishery in these ports generated 
approximately $18 million in ex-vessel 
revenue compared with a combined $32 
million for bottom and midwater trawl 
and $46 million for all groundfish in 
these ports. 


As stated above, NMFS and the 
Pacific Council intend to review and 
revise all of the rebuilding plans in 
advance of the 2007—2008 fishing 
period. For 2006, NMFS continues to 
support a darkblotched rockfish OY of 
200 mt. The difference in rebuilding 
times between setting an OY for 2006 at 
200 mt versus 100 mt, and maintaining 
darkblotched mortality at the 
corresponding spawner per recruit 
harvest rate each year until the stock is 
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rebuilt, is less than half a year, while the 
estimated economic impacts from this 
reduction on the fishing industry and 
coastal communities is on the order of 
several millions of dollars lost each year 
until the stock is rebuilt. Therefore, 
NMFS does not support reducing the 


darkblotched OY below 200 mt in 2006. — 


NMFS also disagrees with the second 
commenter’s statement that the agency 
is violating the Magnuson-Stevens Act. 
This interim reduction in the OY will 
prevent potential mortality that could 
occur if the current OY of 294 mt 
remains in place. This interim measure 
is consistent with section 305(c) of the 
Magnuson-Stevens Act in establishing 
interim measures until the revised long- 
term rebuilding plan is developed 
through the Council process and 
implemented by NMFS. This interim 
measure is not intended to be the long- 

_ term rebuilding OY; however, as 
explained above, this OY level provides 
for continued rebuilding through 2006. 

Finally, the third commenter 
suggested that harvest levels for all 
species be cut by one-half in 2006 and 
by 10 percent for each subsequent year. 
The darkblotched rockfish OY for 2006 
has been cut via this action by 
approximately one-third from the 2006 
OY NMFS had implemented on January 
1, 2005 (69 FR 77012, December 23, 
2004). The proposed rule for this action 
did not consider revisions to 2006 
harvest levels for species other than 
darkblotched rockfish. The Pacific 
Council and its collaborating agencies 
are developing harvest level and 
management measure recommendations 
for 2007-2008 via a public process 
during spring 2006. NMFS expects to 
propose a rule for public review and 
comment on the 2007—2008 harvest 
specifications and management : 
measures and the new rebuilding plans 
for overfished species in early fall 2006. 

Comment 3: Gne commenter supports 
changes to 2006 management measures 
(trip limits and closed areas) between 
40°10’ N. lat. and 38° N. lat. for slope 
rockfish and splitnose rockfish, species 
that co-occur with darkblotched 
rockfish. The commenter acknowledges 
that management measures in this area 
have caused adverse economic impacts, 
especially in Fort Bragg, CA, but 
supports NMFS efforts to rebuild 
darkblotched as quickly as possible 
while minimizing impacts on local 
coastal communities. 

Another commenter believes that the 
rule proposes a significant increase in 
fishing pressure on species that co-occur 
with darkblotched rockfish. This 
commenter does not support liberalizing 
2006 ement measures between 


40°10’ N. lat. and 38° N. lat. for slope 


rockfish and splitnose rockfish. This 
commenter requests information on the 
additional darkblotched rockfish 
mortality expected to occur between 
40°10’ N. lat. and 38° N. lat. from 
changes to management measures in 
2006, as well as the darkblotched 
rockfish mortality that was estimated to 
have occurred from changes to 
management measures in this area 
during 2005. This commenter believes _ 
the claims that darkblotched rockfish 
incidental catch rates are considerably 
lower between 40°10’ N. lat. and 38° N. 
lat. is unsupported. The commenter also 
states that these changes to management 
measures violate the bycatch 
requirements of the Magnuson-Stevens 


_ Act, including the requirement to adopt 


all practicable measures to minimize 
bycatch (16 U.S.C. 1853 (a)(11)). 

Response: As stated in the proposed 
rule (70 FR 75115, December 19, 2005), 
the harvest of slope and splitnose 
rockfish have been constrained in recent 
years in order to protect darkblotched 
rockfish, a co-occurring overfished 
species. 

Darkblotched rockfish are not 
distributed uniformly along the coast 
but instead are most concentrated in 
waters off Washington and northern 
Oregon, decreasing in density 
southward from northern Oregon. The 
most recent stock assessment for 
darkblotched rockfish (June 2005) 
reviews catch of darkblotched rockfish 
from observed fishing trips and from | 
survey catches along a north-south 
gradient and by depth. The assessment 
shows that the majority of darkblotched 
rockfish are caught north of 40°10’ N. 
lat. Only about three percent of the 
NMFS triennial bottom trawl survey’s 
cumulative catch-per-unit-of-effort of 
darkblotched rockfish occurs south of 
38° N. lat. NMFS and the Pacific 
Council commonly use separate 
management regimes north and south of 
38°N. lat., in order to allow slope 
management south of 38° N. lat. to be 
separated from management actions 
needed to rebuild darkblotched 
rockfish. Management measures 
between 40°10’ N. lat. and 38° N. lat. are 
intended to be intermediate in severity 
to those for areas south of 38° N. lat. and 
north of 40°10’ N. lat. 

Darkblotched rockfish incidental 
catch rates between 40°10’ N. lat. and 
38° N. lat. at depths of 150—fm (274—m) 
and greater are considerably lower than 
incidental catch rates at the same depth 
range north of 40°10’ N. lat. Because 
incidental catch rates for darkblotched 
rockfish are lower, population density 
of darkblotched rockfish is lower, and 


communities are more dependent on the 


deepwater trawl fishery in this area, the 


Pacific Council continues to recommend 
management measures for the area 
between 40°10’ N. lat. and 38° N. lat. 
that are intermediate in severity to those 
used in the areas north of 40°10’ N. lat. 
and south of 38°N. lat. 

At the Pacific Council’s November . 
2005 meeting, the GMT analyzed 
potential inseason adjustments for the. 
2006 calendar year. In particular, the 
GMT analyzed the effects on 
darkblotched rockfish of management 
measures to liberalize fishing 
opportunity between 40°10’ N. lat. and 
38°N. lat. for the limited entry trawl 
slope fishery based on observed 
incidental catch rates. NMFS also 
considered the effects of management 
measures in 2005. Management 
measures affecting darkblotched 
rockfish in 2005 included: (1) limited 
entry trawl trip limits for slope rockfish 
and splitnose rockfish ranging from 0 to 
20,000 lb (0 to 18,144 kg) per 2 months; 
and (2) seaward boundaries of the Trawl 
RCA ranging from 150 to 250—fm (274 
to 457—m). It is estimated that the 
changes to management measures in 
2005 in this area resulted in an 
additional 7 mt of darkblotched rockfish 
mortality compared to the mortality 
level expected from regulations in effect 
at the beginning of 2005. 

Because the liberalizing measures in 
this limited area for 2006 will not 
dramatically increase the incidental take 
of darkblotched rockfish, the Pacific 
Council recommended making the 
offshore boundary of the Trawl RCA 
150—fm (274—m) for the area between 
40°10’ N. lat. and 38° N. lat. during the 
entire 2006 fishing year. In addition, the 
trip limits in that area for slope rockfish 
and splitnose rockfish have been 
changed to 8,000 Ib (3,629 kg) per 2 
months for the entire year. NMFS 
estimates that these changes will result 
in an additional 13 mt of darkblotched 
rockfish mortality compared to the 
mortality level expected from the 
regulations in effect at the end of 2005. 
NMFS anticipates that it will make 
inseason adjustments, if necessary, to 
constrain the slope trawl fishery so as to 
keep darkblotched rockfish mortality 
within the 200 mt OY. 

NMFS disagrees with the commenter’s 
statement that these changes to 
management measures violate the 
bycatch requirements of the Magnuson- 
Stevens Act. NMFS is implementing 
management measures for the Pacific 
Coast groundfish fishery that are 
intended to keep mortality within OY 
levels set for those species. Management 
measures for the groundfish fishery as a 
whole are intended to allow the fishery 
to have some access to more abundant 
species while minimizing the incidental 
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catch of overfished species to keep 
. mortality within their OYs. 

Comment 4: The darkblotched 
rockfish projected fishing mortality for 
2006 was initially estimated in the 
2005-2006 Specs EIS as 84.1 mt or 92.5 
mt and has since increased to 192 mt. 
NMFS fails to explain how the agency 
arrived at the 2006 catch estimate of 192 
mt for darkblotched rockfish. Why has 
this estimate increased? 

Response: Estimates of fishing 
mortality for groundfish species change 
throughout the year as management 
measures change and as new 
information arises. Since the 2004 
development of the 2005-2006 Specs 
EIS, NMFS has collected, analyzed and 
released another year of observer data, 
and inseason actions have been 
implemented that adjust groundfish 
management measures. 

The analysis for the 2005-2006 Specs 
EIS used observer data, fish ticket data, 
logbook data, and recreational catch 
data from 2003 and prior years. In 2002 
and 2003, the bottom trawl] fishery spent 
several months restricted to fishing only 
in depths seaward of 250—fm (457—m). 
Therefore, information on the fishery 
during these periods only reflected 
fishing that might typically occur in 
depths seaward of 250—fm (457—m). 
Analyses using data from 2002-2003 
showed that measures initially adopted 
for 2005 and 2006 could keep total 
mortality of darkblotched rockfish to 
within 100 mt. However, these 
projections were based on estimates of 
incidental mortality from areas 
shoreward of 250—fm, (457—m,) waters 
that had been fished relatively lightly in 
2002-2003. 

In early 2005, NMFS modified the 
trawl bycatch model to include 2004 
observer data for modeling the 2005 
fishing season. Through the use of this 
new observer data, the trawl] bycatch 
model predicted an increase in the 
incidental catch of darkblotched 
rockfish over what was estimated in 
2004. Although these new darkblotched 
rockfish incidental catch rates were 
higher than previously estimated, the 
2005-2006 management measures were 
still expected to constrain darkblotched 
rockfish total catch to levels lower than 

required by the rebuilding plan. This 
_ observer data showed both more 
observations in waters shoreward of 
250—fm (457—m), or more data points for 
analysis, and higher than previously 
assumed darkblotched rockfish 
incidental catch rates. As the 2005 
fishing season progressed, landed catch 
data showed a higher incidental take of 


. darkblotched rockfish than predicted in . 


2004, when the GMT had made 
estimates prior to the availability of the 


new observer data. Further, the model 
showed these higher darkblotched 
incidental catch levels even with more 
restrictive area closures implemented 
inseason in 2005. 

Updates to observer data, and 
subsequent changes to the bycatch 
model and to management measures all 
resulted in changes to the projected 
fishing mortality of darkblotched 
rockfish in 2005 from pre—2005 
estimates. NMFS must work with the 


_ best available science, which often 


means using new data for inseason 
management that had not been available 
when management measures were 
initially crafted. The earlier estimates 
from the 2005-2006 Specs EIS were 
based on then-current data. In 
November 2005, using the best available 
information, the GMT estimated that the 
total mortality for darkblotched rockfish 
in 2005 would be 185 mt. NMFS 
estimated a 2006 darkblotched rockfish 
mortality rate by applying the 185 mt 
estimated total 2005 fishing mortality 
from the Pacific Council’s bycatch 


scorecard to the estimated stock biomass 


in 2005 to find a harvest rate. NMFS 
then applied this harvest rate to the 
2006 projected stock biomass to predict 
a total fishing mortality of 192 mt in 
2006. In addition to using the updated 
observer data from the bycatch model 
revised in early and late 2005, these 
estimates relied on new scientific 
information about the status ofthe _ 
darkblotched rockfish stock. Both the 
2005 and 2006 estimated stock 
biomasses came from the new 2005 
darkblotched rockfish stock assessment, 
another scientific information update. A 
copy of the new darkblotched rockfish 
stock assessment is available online at: 
http://www. pcouncil.org/groundfish/ 
gfstocks/darkblotched2005b _7-6- 
05__4SAFE.pdf. 

Comment 5: NMFS did not consider 
how changes to management measures 
for slope rockfish and splitnose rockfish 
would affect the incidental catch of co- 
occurring species, especially 
darkblotched rockfish. Thus, NMFS 
would violate the National 
Environmental Policy Act (NEPA) if 
these measures are implemented 


‘ without fully analyzing the effects on 


species impacted by these changes. 
Response: This action is within the 
scope of the 2005—2006 Specs EIS, 
which analyzed the effects of alternative 
harvest levels (including OYs) and 
management measures for the Pacific 
Coast groundfish fishery. The FMP at 
section 6.2 and Federal regulations at 
§ 660.370 establish a process by which 
biennial specifications and management 
measures are set at the start of the 
biennium, in this case January 1, 2005, 


and adjusted during the year. 
Management measures may be adjusted 
during the year to either increase or 
decrease harvest opportunities so that 
the fisheries have access to, but do not 
exceed, allowable harvest levels. The 
2005-2006 Specs EIS anticipated 
inseason adjustments to management 
measures in Section 1.2.1, The Proposed 
Action, “...Management measures may 
be modified during the biennial period, 
so total fishing mortality is constrained 
to the OYs identified in the preferred 
alternative. The environmental impacts 
of any such changes in management 
measures are expected to fall within the 
— e of impacts evaluated in this EIS.” 

e revisions to management 
measures implemented by this action 
were considered for their impacts on 
groundfish and other species at the 
Pacific Council’s October 30—-November 
4, 2005, meeting and are within the 
scope of the 2005-2006 Specs EIS. 
Specifically, limited entry traw] trip 
limits for slope rockfish and splitnose 
rockfish ranging between 4,000 to 
40,000 lb (1,814 to 18,144 kg) per 2 
months were analyzed in the 2005-2006 
Specs EIS. Seaward boundaries of the 
Trawl Rockfish Conservation Area 
(RCA) from 150 to 200—fm (274 to 366— 
m) were also analyzed in the 2005-2006 
Specs EIS. In addition, the 2005-2006 
Specs EIS described estimated impacts 
to overfished groundfish species, 
including darkblotched rockfish, and 
target species as a result of the different 
management measure alternatives. Each 
time the Pacific Council and NMFS 
consider inseason revisions to 
management measures, those 
considerations are supported by GMT 
analyses of the potential actions and 
their impacts on target and co-occurring 
species, including darkblotched 
rockfish. 

Therefore, NMFS did not violate 
NEPA because the management 
measures for slope and splitnose 
rockfish being implemented with this 
final rule are within the scope of 
alternatives analyzed in the 2005-2006 
Specs EIS and are not expected to 
exceed any of the OYs. 

Comment 6: NMFS did not consider 
an adequate range of alternatives to the 
2006 darkblotched rockfish OY, 
violating NEPA. 

Response: As stated in the proposed 
rule for this action (70 FR 75115, 
December 19, 2005), NMFS considered 
a variety of potential 2006 OYs, ranging 
from 0-696 mt. In addition, a 200 mt OY 
for darkblotched rockfish is within the 


’ range of alternatives analyzed in the 


2005-2006 Specs EIS, the EIS for 
Amendment 16-2, within the 
parameters of the darkblotched rockfish 
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stock assessment and rebuilding 
analysis adopted by the Council in 
2005, and within the parameters of the 
rebuilding plan adopted under 
Amendment 16-2, which implemented 
rebuilding plans for darkblotched 
rockfish and other overfished species. 
NMFS took into account the most recent 
darkblotched rockfish stock assessment 
and rebuilding analysis, the rebuilding 
plan, and the darkblotched OYs 
analyzed in the 2005-2006 Specs EIS. 
Therefore, NMFS did consider an 
adequate range of alternatives for 
darkblotched rockfish and did not 
violate NEPA. To reiterate what NMFS 
had stated in the proposed rule (70 FR 
75115, December 19, 2005), the intent of 
the adjusted 2006 darkblotched OY (200 
mt) is an interim measure while NMFS 
develops a revised rebuilding plan for 
darkblotched rockfish. The revised 
rebuilding plan and OYs for 2007-2008, 
which will be based on a new stock 
assessment for darkblotched rockfish 
completed in 2005,-will be analyzed in 
an EIS being drafted in 2006. 

Comment 7: A commenter stated that 
the estimates of fish to be caught are 
given from information from 
commercial fish profiteers. 

Response: The estimates of groundfish 
to be caught, the harvest specifications, 
come from species-specific stock 
assessments. Stock assessments are 
populated with both fishery-dependent, 
and fishery-independent data. NMFS, 
the three West Coast states, and treaty 
Indian tribes conduct fishery- 
independent surveys of groundfish 
habitat and abundance. Information 
about NMF%S’s scientific activities on 
West Coast groundfish science 
conducted by our Northwest Fishery 
Science Center may be found online at: 
http://www.nwfsc.noaa.gov/research/ 
divisons/fram/index.cfm; and, for our 
Southwest Fishery Science Center: 
http://santacruz.nmfs.noaa.gov/ 
fisheries__branch/groundfish_analysis/ 
index.php. Stock assessments are vetted 
through an extensive peer review 
process prior to their final adoption by 
the Pacific Council. For a copy of the 
Pacific Council’s Groundfish Stock 
Assessment Terms of Reference, please 
contact the Council (see ADDRESSES.) 


Changes from the Proposed Rule 


There are no changes from the 
proposed rule. 
Classification 

NMFS has determined that this final 
rule is consistent with the FMP and has 
determined that the rule is consistent 
with the Magnuson-Stevens Act and 


other applicable laws and is based on 
the best available information. The 


aggregate data upon which these actions - 


are based are available for public 
inspection at the Office of the 
Administrator, Northwest Region, 
NMFS, (see ADDRESSES) during business 
hours. 

There is good cause under 5 U.S.C. 
553(d)(3) to establish an effective date 
less than 30 days after date of 
publication. The data upon which these 
specifications and management 
measures were based was provided to 
the Pacific Council, which made its 
recommendations at its September and 
November 2005 meetings. A proposed 
rule for this action was published on 
December 19, 2005 (70 FR 75115), with 
a comment period that ended on 
January 15, 2006, This action needs to 
implemented in a timely manner and no 
later than March 1, 2006, the start of the 
next 2—month cumulative limit period 
for groundfish management. 
Management measures for the Pacific 
Coast groundfish fishery, including trip 
limits and closed areas, are generally 
structured around 2—month cumulative 
limit periods (January-February, March- 
April, May-June, July-August, 
September-October, and November- 
December). The management measures 
being implemented in this final rule 
were developed to be in place for March 
through December 2006 in order to keep 
harvest of groundfish species within 
their OYs for the year. Inseason 
adjustments may be implemented, as 
necessary, during the year as new 
information becomes available. There is 
no harm to the fishermen and 
processors from waiving part of the 30— 
day delay in effectiveness of the rule. 
The Pacific Council works with the 
managers and the fishing industry to 
adjust the regulations to achieve but not 
exceed harvest levels each year. If these 


measures are not effective by March 1, 


2006, the intended effect of these 
regulations will not be achieved, and 
may require additional, in many cases 
more restrictive, revisions, after the next 
Council meeting, increasing the 
complexity and uncertainty for the 
fishing industry and the Council. In 
addition, delaying the effectiveness of 
this rule may cause confusion for the 
fishing industry that is expecting these 


changes to be effective March 1, 2006, 


as announced at the November 2005 
Council meeting and in NMFS public 


~ notices in December 2005 and January 


2006 following the proposed rule. If this 
final rule is not implemented by March 
1, 2006, management measures that 


‘were in place for March through 


December of 2005 would remain in 
place for 2006. Based on new 
information, management measures that 


were in place for 2005 may not keep all 
species within their OY for the year. For 
example, the petrale sole OY was 
exceeded in 2005 and would, therefore, 
likely be exceeded again in 2006 if the 
more liberal 2005 management 
measures for petrale sole were 
implemented in 2006. Management 


’ measures for 2005 may also be 


unnecessarily restrictive for other 
species. All of these measures, except 
the trip limits for spiny dogfish and 
Pacific cod and the change in the 
darkblotched rockfish OY, are routine 
adjustments to management measures 
that occur throughout the year. 
Fishermen are used to routine changes 
to management measures, such as trip 
limits, and do not have to do anything 
to come into compliance with them. 


The adjustments to management 
measures in this document include 
changes to the commercial and 
recreational groundfish fisheries. 
Changes to the trawl RCA and the 
limited entry trawl trip limits for the 
DTS complex and flatfish must be 
implemented in a timely manner by 
March 1, 2006, so that harvest of 
groundfish, including overfished 
species, stays within the harvest levels 
projected for 2006 based on modeling 
and the most current catch projections 
available. Changes to the limited entry 
and open access daily trip limit fishery 
for sablefish must be implemented in a 
timely manner by March 1, 2006, so that 
the fishing industry does not lose | 
opportunity to harvest additional fish 
from the increased weekly trip limits. 
Changes to recreational fishery 
management measures for seasons and 
recreational RCAs must be implemented 
as soon as possible and no later than 
March 1, 2006, the next recreational 
fishery management month, in order to 
conform Federal and state recreational 
regulations and to allow an opportunity 
for anglers to harvest the available 
harvest guidelines. Changing the 
darkblotched rockfish OY must be filed 
with the Federal Register by February 
15, 2006, and implemented by March 1, 
2006, to comply with a district court 
order addressing the court of appeals 
ruling in NRDC v. NMFS, 421 F.3d 872 
(9th Cir. 2005). Establishing trip limits 
for Pacific cod and spiny dogfish by 
March 1, 2006, is necessary to maintain 
historical harvest levels and discourage 
new participants in these fisheries that 
could result in excess harvest of 
overfished species. As previously 
mentioned, updates to observer data, 
and subsequent changes to the bycatch 
model and catch projections for 2006 
using 2005 catch data were used to 
structure these 2006 management 
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measures. NMFS must work with the 
best available science, which often 
means using new data for management 
that had not been available when 
management measures were initially 
crafted. Thus, delaying any of these 
changes would result in management 
measures that fail to use the best 
available science and, in some cases, 
could lead to early closures of the 
fishery if harvest of groundfish exceeds 
levels projected for 2006. This would be 
contrary to the public interest because it 
would impair achievement of one of the 
Pacific Coast Groundfish FMP objectives 
of providing for year-round harvest 
opportunities or extending fishing 
opportunities as long as practicable 
during the fishing year. Therefore, 
allowing a full 30-day delay would 
impede the Agency’s function of 

' managing fisheries using the best 
available science to approach without 
exceeding the OYs for federally 
managed species. Also, delaying these 
changes in management measures for 
the full 30—days may allow fishermen to 
harvest the full 2~month cumulative 
limit. In cases where the trip limits are 
being reduced and the RCAs being made 
more restrictive beginning March 1, 
2006, such as for the DTS complex and 
flatfish and the trawl RCA north of 
40°10’ N. lat., this may result in more 
harvest of fish than projected for 2006. 
Potentially resulting in further 
reductions to trip limits and more 
restrictive RCAs than may have been 
necessary as the year progresses. These 
potential reductions may cause 
unnecessary economic hardship in lost 
opportunity for fishermen. Especially 
for those fishermen who did not race 
out to harvest the higher limits from the 
delay in effectiveness and were then 
penalized with lower limits later in the 
year. 

This action contains a variety of 
revisions to management measures and 
harvest specifications. With respect to 
the Regulatory Flexibility Act (RFA), all 
of the revisions in this action, except 
trip limits for Pacific cod and spiny 
dogfish, are within the scope of the 
analysis conducted for the proposed and 
final rules to implement the 2005-2006 
groundfish harvest specifications and 
management measures. The Initial 
Regulatory Flexibility Analysis (IRFA) 
for the 2005-2006 specifications and 
management measures was summarized 
in the preamble to the proposed rule 
published on September 21, 2004 (69 FR 
56550), at pages 56572-56573, and 
concluded that the then proposed action 
would have intermediate effects 
between the different specifications and 
management measures alternatives. 


considered. The FRFA was summarized 
in the final rule published on December 
23, 2004 (69 FR 77012), at pages 77025— 
77026, and confirmed the conclusions 
of the IRFA with regard to the effects of 
the action on small entities. A copy of 
this analysis is available from the 
Council (see ADDRESSES). 

For the management measures that are 
new for 2006, trip limits for spiny 
dogfish and Pacific cod, NMFS prepared 
a FRFA which incorporates the IRFA, a 
summary of the significant issues raised 
by the public comments in response to 
the IRFA, and NMFS responses to those 
comments (No public comments were 
received on the IRFA), and a summary 
of the analyses completed to support the 
action. A copy of this analysis is 
available from NMFS (see ADDRESSES). 
A summary of the analysis follows. 

The Pacific coast groundfish fisheries, 
which include fisheries for spiny 
dogfish and Pacific cod, are covered by 
the Pacific Coast Groundfish FMP and 
developed by the Pacific Council in 
collaboration with the NMFS. This rule 
will establish management measures to 
constrain total fishing mortality to 
within harvest specifications for spiny 
dogfish and Pacific cod, and co- 
occurring species. These management 
measures will be established for the 
calendar year 2006, although they are 
considered within the context of past 
management and long-term 
sustainability of managed fish stocks. 
Separate harvest specifications (ABC/ 
OY) have already been established for 
each year, 2005 and 2006; management 
measures are intended to keep total 
fishing mortality during each year 
within the ABC/OY established for that 
year. 

The management measures in this 
final rule are expected to constrain 
commercial harvests in 2006 to levels 
that will ensure the spiny dogfish and 
Pacific cod stocks, and co-occurring 
species, are maintained at, or restored 
to, sizes and structures that will 
produce the highest net benefit to the 
nation, while balancing environmental 
and social values. Currently, there are 
no specific effort controls on the Pacific 
cod and dogfish fisheries. Although 
there is a limited entry program for 
Pacific Coast groundfish, there is also an 
open access fishery and neither of these 
fisheries has specific trip limits for 
spiny dogfish and Pacific cod. In 


response to a potential increase in effort 


and capacity from new entrants in the 
open access portion of the fishery, 

NMFS implemented an emergency rule 
in 2005. This rule set bycatch limits in 
the directed open access groundfish 
fishery, which includes spiny dogfish - 
and Pacific cod (70 FR 23804, May 5, 


2005; revised at 70 FR 38596, July 5, 
2005; renewed at 70 FR 65861, 
November 1, 2005). These limits were 
set to specifically assure that an increase 
in effort in the spiny dogfish fishery 
would not lead to overfishing on co- 
occurring canary and yelloweyg rockfish 
and thus lead to potential closures of 
economically important commercial and 
recreational groundfish fisheries off the 
West Coast. As described in the EA/RIR/ 
IRFA, there is not only a concern about 
the incidental catch of overfished 


species, but also about the spiny dogfish 


and Pacific cod resources as well. 
Neither of these resources has been 
formally assessed, and neighboring 
stocks are depressed (i.e., Puget sound 
spiny dogfish and Canadian Pacific 
cod). The management measures in this 
final rule will ensure spiny dogfish and 
Pacific cod are harvested within ABC/ 
OY limits during 2006 and in a manner 
consistent with the Groundfish FMP 
and National Standards Guidelines (50 
CFR 600, subpart D), using routine 
management tools available to the 
specifications and management 
measures process (FMP at 6.2.1, 50 CFR 
660.370(c). 

The economic impact of these 
management measures for Pacific cod 
and spiny dogfish will be shared among 
groundfish buyers and commercial 
harvesters. It is estimated there are 
about 730 groundfish buyers and 1,700 
commercial vessels coastwide that may 
be affected by these actions. Most of 
these entities would likely qualify as 
small businesses under the Small 
Business Administration’s criteria, with 
the exception of fewer than 5 buyers/ 
processors. Under the Small Business 
Administration’s criteria, a business 
involved in fish harvesting is a small 
business if it is independently owned 
and operated and not dominant in its 
field of operation (including its 
affiliates) and if it has combined annual 
receipts not in excess of $3.5 million for 
all its affiliated operations worldwide. A 
seafood processor is a small business if 
it is independently owned and operated, 
not dominant in its field of operation, 
and employs 500 or fewer persons on a 
full-time, part-time, temporary, or other 
basis, at all its affiliated operations 
worldwide. A business involved in both 
the harvesting and processing of seafood 
products is a small business if it meets 
the $3.5 million criterion for fish 
harvesting operations. A wholesale 
business servicing the fishing industry 
is a small businesses if it employs 100 
or fewer persons on a full-time, part- 
time, temporary, or other basis, at all its 
affiliated operations worldwide. For 
marinas and charter/party boats, a small 
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business is one with annual receipts not 
in excess of $6.0 million. 

The action would affect commercial 
fisheries primarily off the coasts of 
Washington and Oregon. The action is 
expected to result in either no impact at 
all, or a modest decrease in access to 
Pacific cod and spiny dogfish fishing for 
commercial fishermen and operators 
currently operating in the fishery. In 
some years landings and revenue may 
be unaffected, while the largest 
expected impact possible for any given 
year is a 22 percent reduction in Pacific 
cod landings and revenue. For dogfish, 
in some years landings and revenue may 
be unaffected, while in other years 
landings and revenue may be reduced 
by 5 percent. However, it may foreclose 
opportunity for large vessels who could 
potentially enter the fishery, because the 
trip limits are based on the current 
smaller size structure of existing 
participants. 

The alternatives NMFS considered 
ranged from unlimited trip limits for 
spiny dogfish and Pacific cod to 
constraining trip limits. The trip limit 
levels vary only slightly among the 
alternatives and were generally 
structured to maintain current 
participation in the fishery without 
encouraging new participation. 
Alternative 1 for both spiny dogfish and 
Pacific cod was unlimited trip limits. 
Alternative 2 for spiny dogfish varied 
between 100,000 Ib (45 mt) per two 
months and 150,000 Ib (68 mt) per two 
months for limited entry trawl, limited 
entry fixed gear and open access 
fisheries. Alternative 2a (preferred) for 
spiny dogfish varied between 100,000 Ib 
(45 mt) per two months and 200,000 Ib 
(91 mt) per two months for all gears. 
Alternative 3 for spiny dogfish varied 
between 80,000 lb (36 mt) per two 
months and 150,000 |b (68 mt) per two 
months for all gears. Alternative 2 
(preferred) for Pacific cod varied 
between 30,000 lb (14 mt) per two 
months and 70,000 lb (32 mt) per two 
months for limited entry trawl gear and 
was 1,000 |b (0.5 mt) per two months for 
limited entry fixed gear and open access 
fisheries. Alternative 3 for Pacific cod is 
the same as Alternative 2 for limited 
entry fixed gear and open access 
fisheries and for limited entry trawl 
fisheries except that the September- 
October cumulative limit period is 
45,000 lb (20 mt) per two months 
instead of 70,000 lb (32 mt) per two 
months. 

NMFS is implementing intermediate 
trip limit levels for Pacific cod 
(Alternative 2) and for spiny dogfish 
(Alternative 2a) in order to 
accommodate current participation in 
the fishery. However, this action could 


foreclose opportunity for large vessels 
that may wish to enter the fishery in the 
future, since the trip limits 
implemented via this action are based 
on harvest levels commonly taken by 
the current smaller-sized participating 
vessels. The most constraining trip 
limits were rejected because they were 
unnecessarily constraining to some 
vessels. Alternately, having no trip 
limits was rejected because it poses a 
risk of over harvest of Pacific cod, spiny 
dogfish and co-occurring overfished 
groundfish species. No significant 
economic impacts are expected for 
small entities from this action. 

There are no new reporting or 
recordkeeping requirements that are 
part of this action. No Federal rules 
have been identified that duplicate, 
overlap, or conflict with the 
alternatives. 

Section 212 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 states that, for each rule or group 
of related rules for which an agency is 
required to prepare a FRFA, the agency © 
shall publish one or more guides to 
assist small entities in complying with 
the rule, and shall designate such 
publications as a ‘“‘small entity 
compliance guide.” The agency shall 
explain the actions a small entity is 
required to take to comply with a rule 
or group of rules. As part of this 
rulemaking process, a public notice, that 
also serves as small entity compliance 
guide, was prepared. Copies ofthe _ 
public notice will be mailed to all 
limited entry permit holders, e-mailed 
to all recipients of the 
westcoastgroundfish@noaa.gov listserv, 
faxed to recipients on our groundfish 
public notice fax list, and posted on our 
Web site at www.nwr.noaa.gov. The 
public notice and this final rule will be 
available upon request from the 
Northwest Regional Office (see 
ADDRESSES). 

All of the management measures in 
this final rule, except the spiny dogfish 
and Pacific cod trip limits, are within 
the scope of the Environmental Impact 
Statement prepared for the 2005-2006 
Pacific Coast groundfish specifications 
and management measures. NMFS 
prepared an EA/RIR/IRFA for the spiny 
dogfish and Pacific cod trip limits and 
the Assistant Administrator concluded 
that there will be no significant impact 
on the human environment as a result 
of this rule. The EA/RIR/IRFA discussed 
a range of alternative trip limits. The 
alternatives ranged from Alternative 1, 
status quo or unlimited trip limits for 
spiny dogfish and Pacific cod, to 
Alternative 3, the most conservative or 
constraining trip limits. Alternatives 2 
and 2a are intermediate trip limit levels. 


The preferred alternatives were 
Alternative 2 for Pacific cod and 
Alternative 2a for spiny dogfish. 
Alternatives 2, 2a and 3 vary only 
slightly in their trip limit levels and 
were structured to maintain current 
participation in the fishery without 
encouraging new participation. The 
alternatives accommodate most of the 
recent harvest levels in the fishery, with 
Alternative 3 being slightly constraining 
to some vessels. A copy of the EA is 
available from NMFS (see ADDRESSES). 

In accordance with Executive Order 
13175, this final rule was developed 
after meaningful consultation and 
collaboration with the tribal 
representative on the Pacific Council 
and tribal officials from the tribes 
affected by this action. Under the 
Magnuson-Stevens Act at 16 U.S.C. 
1852(b)(5), one of the voting members of 
the Pacific Council must be a 
representative of an Indian tribe with 
federally recognized fishing rights from 
the area of the Council’s jurisdiction. 
The tribal representative on the Council 
made a motion to adopt the 
management measures in this final rule 
that would affect tribal fishery 
participants, which was passed by the 
Council. 

This final rule has been determined to 
be not significant for purposes of 
Executive Order 12866. 


List of Subjects in 50 CFR Part 660 


Administrative practice and 
procedure, American Samoa,Fisheries, 
Fishing, Guam, Hawaiian Natives, 
Indians, Northern Mariana Islands, 
Reporting and recordkeeping 
requirements. 

Dated: February 10, 2006. 

James W. Balsiger, 

Acting Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 

@ For the reasons set out in the 
preamble, 50 CFR part 660 is amended 
as follows: 


PART 660—FISHERIES OFF WEST 
COAST STATES AND IN THE 
WESTERN PACIFIC 


# 1. The authority citation for part 660 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 
@ 2. In § 660.370, paragraph (c)(1)(i) 
introductory text, (c)(1)(ii), and (d) are 
revised and paragraphs (c)(1)(iii), 
(c)(1)(iv) and (i) are removed to read as 
follows: 


_§660.370 Specifications and management 


measures. 
* * * * * 
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(1) 

(i) Trip landing and frequency limits, 
size limits, all gear. Trip landing and 
frequency limits have been designated 
as routine for the following species or 
species groups: widow rockfish, canary 
rockfish, yellowtail rockfish, Pacific 
ocean perch, yelloweye rockfish, black 
rockfish, blue rockfish, splitnose 
rockfish, chilipepper rockfish, bocaccio, 
cowcod, minor nearshore rockfish or | 
shallow and deeper minor nearshore 
rockfish, shelf or minor shelf rockfish, 
and minor slope rockfish; DTS complex 
which is composed of Dover sole, 
sablefish, shortspine thornyheads, and 
longspine thornyheads; petrale sole, rex 
sole, arrowtooth flounder, Pacific 
sanddabs, and the flatfish complex, 
which is composed of those species plus 
any other flatfish species listed at 
§ 660.302; Pacific whiting; lingcod; 
Pacific cod; spiny dogfish; and “‘other 
fish” as a complex consisting of all 
groundfish species listed at § 660.302 
and not otherwise listed as a distinct 
species or species group. Size limits 
have been designated as routine for 
sablefish and lingcod. Trip landing and 
frequency limits and size limits for 
species with those limits designated as 
routine may be imposed or adjusted on 
a biennial or more frequent basis for the 
purpose of keeping landings within the 
harvest levels announced by NMFS, and 
for the other purposes given in 
paragraphs (c)(1)(i)(A) and (B) of this 
section. 

* * * * * 

(ii) Differential trip landing limits and 
frequency limits based on gear type, 
closed seasons. Trip landing and 
frequency limits that differ by gear type 
and closed seasohs may be imposed or 
adjusted on a biennial or more frequent 
basis for the purpose of rebuilding and 
protecting overfished or depleted stocks. 
To achieve the rebuilding of an 
overfished or depleted stock, the Pacific 
whiting primary seasons described at 
§ 660.373(b), may be closed for any or 
all of the fishery sectors identified at 
§ 660.373(a) before the sector allocation 
is reached if any of the bycatch limits 
identified at § 660.373(b)(4) are reached. 
* * * * * 

(d) Automatic actions. Automatic 
management actions may be initiated by 
the NMFS Regional Administrator 
without prior public notice, opportunity 
to comment, or a Council meeting. 
These actions are nondiscretionary, and 
the impacts must have been taken into 
account prior to the action. Unless 
otherwise stated, a single notice will be 
published in the Federal Register 
making the action effective if good cause 
exists under the Administrative 


Procedure Act to waive notice and . 
comment. Automatic actions are used in 
the Pacific whiting fishery to close the 
fishery or reinstate trip limits when a 
whiting harvest guideline, commercial 
harvest guideline, or a sector’s 
allocation is reached, or is projected to 
be reached; or to reapportion unused 
allocation to other sectors of the fishery. 


x * * * * 


@ 3. In § 660.383, paragraph (c)(4) is 
revised and paragraph (f) is removed to 
read as follows: 


§ 660.383 Open access fishery 
management measures. 
* * * * * 

(c x 

(4) Non-groundfish Trawl Rockfish 
Conservation Areas for the open access 
non-groundfish trawl fisheries. (i) 
Fishing with any non-groundfish trawl] 
gear in the open access fisheries is 
prohibited within the non-groundfish 
trawl RCA coastwide, except as 


‘authorized in this paragraph. Trawlers 


operating in the open access fisheries 
with legal groundfish trawl gear are 
considered to be operating in the non- 
groundfish trawl fishery and are, 
therefore, prohibited from fishing in the 
non-groundfish trawl RCA. Coastwide, 
it is unlawful to take and retain, 
possess, or land any species of fish 
taken with non-groundfish trawl gear 
within the non-groundfish trawl RCA, 
except as permitted in this paragraph for 
vessels participating in the pink shrimp 
and ridgeback prawn trawl fisheries. 
Boundaries for the non-groundfish trawl 
RCA throughout the year in the open 
access fishery are provided in Table 5 
(North) and Table 5 (South) of this 


_ subpart and may be modified by NMFS 


inseason pursuant to § 660.370(c). Non- 
groundfish trawl RCA boundaries are 
defined by specific latitude and 
longitude coordinates which are 
specified below at §§ 660.390 through 
660.394. The non-groundfish trawl RCA 
is closed coastwide to open access non- 
groundfish trawl fishing, except as 
follows: 


(A) Pink shrimp trawling is permitted 
in the non-groundfish trawl RCA, and 

(B) When the shoreward line of the 
non-groundfish trawl RCA is shallower 
than 100—fm (183—m), the ridgeback 
prawn trawl fishery south of 34°27.00’ 
N. lat. may operate out to the 100—fm 
(183—m) boundary line specified at 
§ 660.393 (i.e., the shoreward boundary 
of the non-groundfish trawl RCA is at 
the 100—fm (183—m) boundary line all 
year for the ridgeback prawn trawl 
fishery in this area). 

(ii) For the non-groundfish trawl gear 
fisheries, non-groundfish trawl RCAs, if 


applicable, are generally described in 
the non-groundfish trawl gear sections 
at the bottom of Tables 5 (North) and 5 
(South) of this subpart. Retention of 
groundfish caught by non-groundfish 
trawl gear is prohibited in the 
designated RCAs, except that: 

(A) pink shrimp trawl] may retain 
groundfish caught both within and 
shoreward and seaward of the non- 
groundfish trawl RCA subject to the 
limits in Tables 5 (North) and 5 (South) 


of this subpart, and 


(B) South of 34 27’N. lat., ridgeback 
prawn trawl may retain groundfish . 
caught both within the non-groundfish 
trawl RCA out to 100—fm (183—m) when 
the shoreward boundary of the non- 
groundfish trawl RCA is shallower than 
100—fm (183—m) (i.e., the shoreward 
boundary of the non-groundfish trawl 
RCA is at the 100—fm*(183—m) boundary 
line all year for the ridgeback prawn 
trawl fishery in this area) and shoreward 
and seaward of the non-groundfish 
trawl RCA subject to the limits in Tables 
5 (North) and 5 (South) of this subpart. 

(iii) If a vessel fishes in the non- 
groundfish trawl RCA, it may not 
participate in any fishing on that trip 
that is prohibited by the restrictions that 
apply within the non-groundfish trawl 
RCA. [For example, if a vessel 
participates in the pink shrimp fishery. 
within the RCA, the vessel cannot on 
the same trip participate in the DTS 
fishery seaward of the RCA.] Nothing in 
these Federal regulations supercedes 
any state regulations that may prohibit 
trawling shoreward of the 3—nm state 
waters boundary line. 

* * * * * 


w 4. In § 660.384, paragraphs (c)(1)(i)(B), 
(c)(2)(i) and (iii), (c)(3)(i)(A)(2) and (4) 
are revised to read as follows: 


§660.384 Recreational fishery 


management measures. 
* * * * * 
(c 
1) 2 


(i) 

(B) Recreational Rockfish 
Conservation Area. Fishing for 
groundfish with recreational gear is 
prohibited within the recreational RCA. 
It is unlawful to take and retain, 
possess, or land groundfish taken with 
recreational gear within the recreational 
RCA. A vessel fishing in the recreational 
RCA may not be in possession of any 
groundfish. [For example, if a vessel 
participates in the recreational salmon 
fishery within the RCA, the vessel 
cannot be in possession of groundfish 
while in the RCA. The vessel may, 
however, on the same trip fish for and 
retain groundfish shoreward of the RCA 
on the return trip to port.] Off 
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Washington, if recreational fishing for 
all groundfish is prohibited seaward of 
a boundary line approximating the 30— 
fm (55—m) depth contour, a document 
will be published in the Federal 
Register inseason pursuant to 

§ 660.370(c). Coordinates for the 
boundary line approximating the 30-fm 
(55—m) depth contour are listed in 

§ 660.391. 


(2) k 

(i) Recreational Groundfish 
Conservation Areas off Oregon. Fishing 
for groundfish with recreational gear is 
prohibited within the recreational RCA, 
a type of closed area or GCA. It is 
unlawful to take and retain, possess, or 
land groundfish taken with recreational 
gear within the recreational RCA. A 
vessel fishing in the recreational RCA 
may not be in possession of any 
groundfish. [For example, if a vessel 
participates in the recreational salmon 
fishery within the RCA, the vessel 
cannot be in possession of groundfish 
while in the RCA. The vessel may, 
however, on the same trip fish for and 
retain groundfish shoreward of the RCA 
on the return trip to port.] Off Oregon, 
from June 1 through September 30, 
recreational fishing for groundfish is 
prohibited seaward of a recreational 
RCA boundary line approximating the 
40—fm (73—m) depth contour. 
Coordinates for the boundary line 
approximating the 40—fm (73—m) depth 
contour are listed at § 660.391. 
Recreational fishing for all groundfish 
may be prohibited inseason seaward of 
the 20—fm (37—m) depth contour or 
seaward of a boundary line 
approximating the 30—fm (55~m) depth 
contour. If the closure seaward of the 
20-fm (37—m) depth contour or a 
boundary line approximating the 30—fm 
(55—m) depth contour is implemented 
inseason, a document will be published 
in the Federal Register pursuant to 
§ 660.370(c). Coordinates for the 
boundary line approximating the 30-fm 
(55m) depth contour are listed at 
§ 660.391. 


* * * rey * 


(iii) Bag limits, size limits. The bag 
limits for each person engaged in 


recreational fishing in the EEZ seaward 3 


of Oregon are two lingcod per day, 
which may be no smaller than 24 in (61 
cm) total length; and 10 marine fish per 
day, which excludes Pacific halibut, 
salmonids, tuna, perch species, 
sturgeon, sanddabs, lingcod, striped 
bass, hybrid bass, offshore pelagic 
species and baitfish (herring, smelt, 
anchovies and sardines), but which 
includes rockfish, greenling, cabezon 
and other groundfish species. The 


minimum size limit for cabezon 
retained in the recreational fishery is 16 
in (41 cm) and for greenling is 10 in (26 
cm). Taking and retaining canary 
rockfish and yelloweye rockfish is 
prohibited. 


(3) 

(i) 

(A) 

(2) Between 40°10’ N. lat. and 36° N. 
Jat., recreational fishing for all 
groundfish (except ‘‘other flatfish’’) is 
prohibited seaward of the 20—fm (37—m) 
depth contour along the mainland coast’ 
and along islands and offshore 
seamounts from July 1 through 
December 31; and is closed entirely 
from January 1 through June 30 (i.e., 
prohibited seaward of the shoreline). 
Closures around the Farallon Islands 
(see paragraph (c)(3)(i)(c)of this section) 
and Cordell Banks (see paragraph 
(c)(3)(i)(D) of this section) also apply in 
this area. 


(4) South of 34°27.00' N. latitude, 
recreational fishing for all groundfish 
(except California scorpionfish as 
specified below in this paragraph and in 
paragraph (v) and “other flatfish”’ as 
specified in paragraph (c)(3)(iv) of this 
section) is prohibited seaward of a 
boundary line approximating the 60—fm 
(110—m) depth contour from March 1 
through August 30 and November 1 
through December 31 along the 
mainland coast and along islands and 
offshore seamounts; and is prohibited 
seaward of a boundary line 
approximating the 30—fm (55—m) depth 
contour from September 1 through 
October 31; except in the CCAs where 
fishing is prohibited seaward of the 20— 
fm (37—m) depth contour when the 
fishing season is open (see paragraph 
(c)(3)(i)(B) of this section). Recreational 
fishing for all groundfish (except ‘‘other 
flatfish”) is closed entirely from January 
1 through February 28 (i.e., prohibited 
seaward of the shoreline). Reereational 
fishing for California scorpionfish south 
of 34°27.00’ N. latitude is prohibited 
seaward of a boundary line 
approximating the 30—fm (55—m) depth 
contour from October 1 through October 
31, and seaward of the 60-—fm (110—m) 
depth contour from November 1 through 
December 31, except in the CCAs where 
fishing is prohibited seaward of the 20- 
fm (37—m) depth contour when the 
fishing season is open. Recreational 
fishing for California scorpionfish south 
of 34°27.00’ N. latitude is closed 
entirely from January 1 through 
September 30 (i.e., prohibited seaward 
of the shoreline). Coordinates for the 
boundary line approximating the 30-fm 


(55-m) and 60-fm (110-m) depth 


contours are specified in §§ 660.391 and 
660.392. 


* * * * * 


@ 5. In § 660.385, paragraphs (b)(2) and 
(d) are revised and paragraphs (f) and (g) 
are added to read as follows: 


§ 660.385 Washington coastal tribal 
fisheries management measures. 


* * * * * 


(b) 

(2) The tribe will manage their 
fisheries so that fishermen are either 
subject to a 300-lb (136—kg) trip limit 
for thornyheads or subject to the limited 
entry trip limits for thornyheads. 

* * * * * 

(d) Flatfish and other fish. Treaty 
fishing vessels using bottom trawl gear 
are subject to the limits applicable to the 
non-tribal limited entry trawl fishery for 
English sole, rex sole, arrowtooth . 
flounder, and other flatfish that are 
published at the beginning of the year. 
Treaty fishing vessels are restricted to a 
50,000 lb (22,680 kg) per 2—month limit 
for petrale sole for the entire year. 


* * * * 


(f) There is a tribal harvest guideline 
of 400 mt of Pacific cod. The tribes will 
manage their fisheries within this 
harvest guideline. 

(g) The tribes will manage their spiny. 
dogfish fishery within the trip limits for 
the non-tribal fisheries. 
= 6. In § 660.391, paragraph (e) is 
revised to read as follows: 


§ 660.391 Latitude/longitude coordinates 
defining the 27 fm(49 m) through 40 fm (73 
m) depth contours. 

* * * * * 

(e) The 30 fm (55—m).depth contour 
around the northern Channel Islands of 
the state of California is defined by 
straight lines connecting all of the 
following points in the order stated: 

(1) 34°00.98’ N. lat., 119°20.46’ W. 
long.; - 


(2) 34°00.53’ N. lat., 119°20.98’ W. 
long.; 


(3) 34°00.17’ N. lat., 119°21.83’ W. 
long.; 


(4) 33°59.65’ N. lat., 119°24.45’ W. 
long.; 


(5) 33°59.68’ N. lat., 119°25.20’ W. 
long.; 


(6) 33°59.95’ N. lat., 119°26.25’ W. 
long.; 


- (7) 33°59.87’ N. lat., 119°27.27’ W. 
long.; 


ai 
ai 
* * * * * 
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(8) 33°59.55’ N. lat., 119°28.02’ W. 
long.; 


(9) 33°58.63’ N. lat., 119°36.48’ W. 
long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


long.; 


(10) 33°57.62’ N. lat., 119°41.13’ W.” 


(11) 33°57.00’ N. lat., 119°42.20’ W. 


(12) 33°56.93’ N. lat., 119°48.00’ W. 


(13) 33°56.45’N. lat., 119°49.12’ W. 
(14) 33°58.54’ N. lat., 119°52.80’ W. 
(15) 33°59.95’ N. lat., 119°54.49’ W. 
(16) 33°59.83’ N. lat., 119°56.00’ W. 
(17) 33°59.18’ N. lat., 119°57.17’ W. 
(18) 33°57.83’ N. lat., 119°56.74’ W. 
(19) 33°55.71'N. lat., W. 


(20) 33°53.89' N. lat., 119°57.68’ W. 


(21) 33°52.93’ N. lat., 119°59.80’ W. 
(22) 33°52.79’ N. lat., 120°01.81’ W. 
(23) 33°52.51'N. lat., 120°03.08’ W. 


(24) 33°53.12’N. lat., 120°04.88’ W. 


(25) 33°53.12’ N. lat., 120°05.80’ W. 


(26) 33°52.94’ N. lat., 120°06.50’ W. 


(27) 33°54.03’ N. lat., 120°10.00’ W. 


(28) 33°54.58’ N. lat., 120°11.82’ W. 


(29) 33°57.08’ N. lat., 120°14.58’ W. 


(30) 33°59.50’N. lat., 120°16.72’ W. 


(31) 33°59.63’ N. lat., 120°17.88’ W. 


long.; 


(32) 34°00.30’ N. lat., 120°19.14’ W. 
long.; 


(33) 34°00.02’ N. lat., 120°19.68’ W. 


long.; 


(34) 34°00.08’ N. lat., 120°21.73’ W. 


long.; 


(35) 34°00.94’ N. lat., 120°24.82’ W. 


long.; 


long.; 


(37) 34°00.96’ N. lat., 120°28.09’ W. 


long.; 


(38) 34°01.56’ N. lat., 120°28.71’ W. 


long.; 


(39) 34°01.80’ N. lat., 120°28.31’ W. 


long.; 


(40) 34°03.60’ N. lat., 120°28.87’ W. 


long.; 


(41) 34°05.20’ N. lat., 120°29.38’ W. 


long.; 


(42) 34°05.35’ N. lat., 120°28.20’ W. 


long.; 


(43) 34°05.30’ N. lat., 120°27.33’ W. 


long.; 


(44) 34°05.65’ N. lat., 120°26.79’ W. 
long.; 


(45) 34°05.69’ N. lat., 120°25.82’ W. 


long.; 


(46) 34°07.24’N. lat., 120°24.98’ W. 


long.; 


(47) 34°06.00’ N. lat., 120°23.30’ W. 


long.; 


(48) 34°05.64’ N. lat., 120°21.44’ W. 


long.; 


(49) 34°03.61’ N. lat., 120°18.40’ W. 


long.; 


(50) 34°03.25’ N. lat., 120°16.64’ W. 


long.; 


(51) 34°04.33’ N. lat., 120°14.22’ W. 


long.; 


(52) 34°04.11’N. lat., 120°11.17’ W. 


long.; 


(53) 34°03.72’ N. lat., 120°09.93’ W. 


long.; 


(36)°34°01.09’ N. lat., 120°27.29’ W. 


(54) 34°03.81’ N. lat., 120°08.96’ W. 
long.; 


(55) 34°03.36’ N. lat., 120°06.52’ W. 
long.; 


(56) 34°04.80’ N. lat., 120°04.00’ W. 
long.; 


(57) 34°03.48’ N. lat., 120°01.75’ W. 
long.; 


(58) 34°04.00’ N. lat., 120°01.00’ W. 
long.; 


(59) 34°03.99’ N. lat., 120°00.15’ W. 
long.; 


(60) 34°03.51’ N. lat., 119°59.42’ W. 
long.; 


(61) 34°03.79’ N. lat., 119°58.15’ W. 
long.; 


(62) 34°04.72’ N. lat., 119°57.61’ W. 
long.; 


(63) 34°05.14’N. lat., 119°55.17’ W. 
long.; 


(64) 34°04.66’ N. lat., 119°51.60’ W. 
long.; 


(65) 34°03.79’ N. lat., 119°48.86’ W. 
long.; 


(66) 34°03.79’ N. lat., 119°45.46’ W. 
long.; 


(67) 34°03.27’ N. lat., 119°44.17’ W. 
long.; 


(68) 34°03.29’ N. lat., 119°43.30’ W. 
long.; 


(69) 34°01.71’N. lat., 119°40.83’ W. 
long.; 


(70) 34°01.74’ N. lat., 119°37.92’ W. 
long.; 


(71) 34°02.07’ N. lat., 119°37.17’ W. 
long.; 


(72) 34°02.93’ N. lat., 119°36.52’ W. 
long.; 


(73) 34°03.48’ N. lat., 119°35.50’ W. 
long.; 


(74) 34°03.56’ N. lat., 119°32.80’ W. 
long.; 


(75) 34°02.72’ N. lat., 119°31.84’ W. 
long.; 


(76) 34°02.20’ N. lat., 119°30.53’ W. 
long.; 


8499 


2 
| 
| 
- 


8500 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


(77) 34°01.49’ N. lat., 119°30.20’ W. 
long.; 


(78) 34°00.66’ N. lat., 119°28.62’ W. 
long.; 


(79) 34°00.66’ N. lat., 119°27.57’ W. 
long.; 


(80) 34°01.41’ N. lat., 119°26.91’ W. 
long.; 


(81) 34°00.91’ N. lat., 119°24.28’ W. 
long.; 


(82) 34°01.51’ N. lat., 119°22.06’ W. 
long.; 


(83) 34°01.41’N. lat., 119°20.61’ W. 


long.; and 
(84) 34°00.98’ N. lat., 119°20.46’ W. 

long. 

* * * * * 


w 7. In § 660.392, paragraph (g) is 
revised to read as follows: 


§ 660.392 Latitude/longitude coordinates 
defining the 50 fm (91 m) through 75 fm (137 
m) depth contours. 


* * * * * 


(g) The 60 fm (110 m) depth contour 
around the northern Channel Islands off 
the State of California is defined by 
straight lines connecting all of the 
following points in the order stated: 

(1) 34°09.16’ N. lat., 120°26.31’ W. 


long.; 

(2) 34°06.69’ N. lat., 120°16.43’ W. 
long.; 

(3) 34°06.38’ N. lat., 120°04.00’ W. 
long.; 

(4) 34°07.36’ N. lat., 119°52.06’ W. 
long.; 


(5) 34°04.84’N. lat., 119°36.94’ W. 
long.; 


(6) 34°04.84’ N. lat., 119°35.50’ W. 
long.; 


(7) 34°05.04’ N. lat., 119°32.80’ W. 
long.; 


(8) 34°04.00’ N. lat., 119°26.70’ W. © 


long.; 


(9) 34°02.80’ N. lat., 119°21.40’ W. 
long.; 


(10) 34°02.36’ N. lat., 119°18.97’ W. 


long.; 


(11) 34°00.65’ N. lat., 119°19.42’ W. 


long.; 


(12) 33°59.45’ N. lat., 119°22.38’ W. 


long.; 


(13) 33°58.68’ N. lat., 119°32.36’ W. 


long.; 


(14) 33°56.14’ N. lat., 119°41.09’ W. 


long.; ~ 


(15) 33°55.84’ N. lat., 119°48.00’ W. 


long.; 


(16) 33°57.22’N. lat., 119°52.09’ W. 


long.; 


(17) 33°59.32’ N. lat., 119°55.59’ W. 


long.; 


(18) 33°57.52’ N. lat., 119°55.19’ W. 


long.; 


(19) 33°56.10’ N. lat., 119°54.25’ W. 


long.; 


(20) 33°50.28’ N. lat., 119°56.02’ W. 
long.; 


(21) 33°48.51’ N. lat., 119°59.67’ W. 
long.; 


(22) 33°49.14’ N. lat., 120°03.58’ W. 
long.; 


(23) 33°51.93’ N. lat., 120°06.50’ W. 
long.; 


(24) 33°54.36’ N. lat., 120°13.06’ W. 
long.; 


(25) 33°58.53’ N. lat., 120°20.46’ W. 
long.; 


(26) 34°00.12’ N. lat., 120°28.12’ W. 
long.; 


(27) 34°08.09’ N. lat., 120°35.85’ W. 
long.; 


(28) 34°08.80’ N. lat., 120°34.58’ W. 


long.; and 

(29) 34°09.16’ N. lat., 120°26.31’ W. 
long. 
* * * * * 


@ 8. In § 660.393, paragraph (h)(157) is 
revised to read as follows: 


§ 660.393 Latitude/longitude coordinates 
defining the 100 fm (183 m) through 150 fm 


(274 m) depth contours. 
(h) 


(157) 40°21.90’ N. lat., 124°25.18’ W. 
long.; 
* * * * * 
= 9. In part 660, subpart G, Table 2a is 
revised and Table 2B is added to read 
as follows: 
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Table 2b. 2006, and Beyond, OYs for minor rockfish by depth sub- 


groups (weights in metric tons). 


Species 


OY (Total Catch) 


Harvest Guidelines 
(total catch) 


Total Catch 
OY 


Recrea- 
tional 
Estimat 


Commercial 
HG for 
minor 

rockfish 
and depth 
sub-groups 


Limited 
Entry 


Open 


Access 


Mt 


Mt 


% 


Minor Rockfish 
north cc/ 


2,250 


78 


Nearshore 


122 


68 


54 


Shelf 


968 


Slope 


1,160 


Minor Rockfish 
south dd/ 


1,968 


Nearshore ii/ 


615 


Shelf 


714 


Slope 


639 


Total 
Catch 
ABC 
q 
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a/ ABCs apply to the U.S. portion of the Vancouver area, except as noted under 
individual species. - 


b/ Lingcod was declared overfished on March 3, 1999. A coastwide stock 
assessment was prepared in 2003. Lingcod was believed to be at 25 percent of 
its unfished biomass coastwide in 2002, 31 percent in the north and 19 percent 
in the south. The ABC projection for 2006 is 2,716 mt and was calculated using 
an Fysy proxy of F45%. The total catch OY of 2,414 mt (the sum of 1,891 mt in 
the narth and 612 mt in the south) is based on the rebuilding plan with a 70 
percent probability of rebuilding the stock to Byy by the year 2009 (Ty). The 
harvest control rule will be F=0.17 in the north and F=0.15 in the south. Out 
of the OY, it is estimated that 693 mt will be taken in the recreational 
fishery, 7.2 mt will be taken during research activity, and 2.8 mt will be 
taken in non-groundfish fisheries. Under the 2006 management measures, it is 
anticipated that 214.7 mt will be taken in the commercial fisheries (which is 
being set as a commercial HG), leaving a residual amount of 1,496.3 mt to be 
used as necessary during the fishing year. There is a recreational harvest 

guideline of 271 mt for the area north of 42° N. Lat. and a recreational 
harvest guideline of 422 mt for the area south of 42° N. Lat. The tribes do 
not have a specific allocation at this time, but are expected to take 25.1 mt 
of the commercial HG. 


c/ “Other species”, these are neither common nor important to the commercial 
and recreational fisheries in the areas footnoted. Accordingly, Pacific cod is 
included in the non-commercial HG of “other, fish” and rockfish species are 
included in either “other rockfish” or “remaining rockfish” for the areas 
footnoted. 


d/ Pacific Cod - The 3,200 mt ABC is based on historical landings data and is 
set at the same level as it was in 2004. The 1,600 mt OY is the ABC reduced by 
50 percent as a precautionary adjustment. The OY is reduced by 400 mt for the 
tribal harvest guideline, resulting in a commercial harvest guideline of 1,200 
mt. 


e/ Pacific whiting - The most recent stock assessment was prepared in early 
2004, and the whiting biomass was estimated to be above 40 percent of its 
uunfished biomass in 2003. A range is presented for the ABC and OY values 
because final adoption of the ABC and OY have been deferred until the Council’s 
March 2006 meeting. It is anticipated that an assessment update will be 
available in early 2006 and the results of the new assessment will be used to 
set the 2006 ABC and OY. 


f£/ Sablefish north of 36° N. lat. - A coastwide sablefish stock assessment was 
prepared in 2001 and updated for 2002. Following the 2002 stock assessment 
update, the sablefish biomass north of 34°27 ‘N. lat. was believed to be 
between 31 percent and 38 percent of its unfished biomass. The coastwide ABC 
of 8,175 mt is based on environmentally driven projections with the Fy proxy 
of F45%. The ABC for the management area north of 36° N. lat. is 7,885 mt 
(96.45 percent of the coastwide ABC). The coastwide OY of 7,634 mt (the sum of 
7,363 mt in the north and 271 mt in the south) is based on the density- 
dependent model and the application of the 40-10 harvest policy. The total 
catch OY for the area north of 36° N. lat is 7,363 mt and is 96.45 percent of 
the coastwide OY. The OY is reduced by 10 percent (736 mt) for the tribal 
allocation. Out of the remaining OY, 86 mt will be taken during research 
activity, and 19 mt will be taken in non-groundfish fisheries, resulting in a 
commercial HG of 6,522 mt. The open access allocation is 9.4 percent (613 mt) 
of the commercial HG and the limited entry allocation is 90.6 percent (5,909 
mt) of the commercial HG. The limited entry allocation is further divided with 
58 percent (3,427 mt) allocated to the trawl fishery and 42 percent (2,482 mt) 
allocated to the fixed-gear fishery. To provide for bycatch in the at-sea 
whiting fishery, 15 mt of the limited entry trawl allocation will be set aside. 


| 
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g/ Sablefish south of 36° N. lat. - The ABC of 290 mt is 3.55 percent of the 
ABC from the 2002 coastwide stock assessment update.. The total catch OY of 271 
mt is 3.55 percent of the OY from the 2002 coastwide stock assessment update. 
There are no limited entry or open access allocations in the Conception area at 
this time. 


h/ Cabezon was first assessed in 2003 and was believed to be at 34.7 percent of 
its unfished biomass. The ABC of 108 mt is based on a harvest rate proxy of 
Fis, The OY of 69 mt is based on a constant harvest level for 2005 and 2006.. 
i/ Dover sole north of 34°27' N. lat. was assessed in 2001 and was believed to 
be at 29 percent of its unfished biomass. The ABC of 8,589 mt is the 2006 
projection from the 2001 assessment with an Fysy proxy of F40%. Because the 
biomass is estimated to be in the precautionary zone, the 40-10 harvest rate 
policy was applied, resulting in a total catch OY of 7,564 mt. The OY is 
reduced by 60 mt for the amount estimated to be taken as research catch, 
resulting in a commercial HG of 7,504 mt. 


j/ English sole - Research catch is estimated to be 9.7 mt. 


k/ Petrale Sole was believed to be at 42 percent of its unfished biomass 
following a 1999 stock assessment. For 2006, the ABC for the Vancouver- 
Columbia area (1,262 mt) is based on a four year average projection from 2000- 
2003 with a F40% Fy, proxy. The ABCs for the Eureka, Monterey, and Conception 
“areas (1,500 mt) are based on historical landings data and continue at the same 
level as 2005. Management measures to constrain the harvest of overfished 
species, have reduced the availability of these stocks to the fishery during 
the past several years. Because the harvest assumptions (from the most recent 
stock assessment in the Vancouver-Columbia area) used to forecast future 
harvest were likely overestimates, carrying the previously used ABCs and OYs 
forward into 2006 was considered to be conservative and based on the best 
available data. Research catch is estimated to be 2.9 mt and will be taken out 
of the OY. 


1/ Arrowtooth flounder was last assessed in 1993 and was believed to be above 
40 percent of its unfished biomass. Research catch is estimated to be 13.6 mt 
and will be taken out of the OY. ; 


m/ Other flatfish are those species that do not have individual ABC/OYs and 
include butter sole, curlfin sole, flathead sole, Pacific sand dab, rex sole, 
rock sole, sand sole, and starry flounder. The ABC is based on historical 
catch levels. The ABC of 6,781 mt is based on the highest landings for 
sanddabs (1995) and rex sole (1982) for the 1981-2003 period and on the average 
landings from the 1994-1998 period for the remaining other flatfish species. 
The OY of 4,909 mt is based on the ABC with a 25 percent precautionary 
adjustment for sanddabs and rex sole and a 50 percent precautionary adjustment 
for the remaining species. Research catch is estimated to be 20.5 mt and will 
be taken out of the OY. 


n/ POP was declared overfished on March 3, 1999. A stock assessment was 
prepared in 2003 and POP was determined to be at 25 percent of its unfished 
biomass. The ABC of 934 mt was projected from the 2003 stock assessment and is 
based on an Fysy proxy of F50%. The OY of 447 mt is based on a 70 percent 
probability of rebuilding the stock to Byy by the year 2042 (Ty). The harvest 
control rule will be F=0.0257. Out of the OY it is anticipated that 4.6 mt 
will be taken during research activity and 102.6 mt in the commercial fishery 
(which is being set as a commercial HG), leaving a residual amount of 339.8 mt 
to be used as necessary during the fishing year. 


o/ Shortbelly rockfish remains as an unexploited stock and is difficult to 
assess quantitatively. A 1989 stock assessment provided 2 alternative yield 
calculations of 13,900 mt and 47,000 mt. NMFS surveys have shown poor 
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4 recruitment in most years since 1989, indicating low recent productivity and a 
K é naturally declining population in spite of low fishing pressure. The ABC and 
7 OY therefore are set at 13,900 mt, the low end of the range in the stock 

assessment. The available OY is reduced by 12 mt for the amount estimated to 
be taken as research catch, resulting in a commercial HG of 13,888 mt. 


p/ The widow rockfish stock was declared overfished on January 11, 2001 (66 FR 
2338). The most recent stock assessment was prepared for widow rockfish in 
2003. The spawning stock biomass is believed to be at 22.4 percent of its 
unfished biomass in 2002. The ABC of 3,059 mt is based an F50% Fysy proxy. The 
289 mt OY is based on a 60 percent probability of rebuilding the stock to Bysy 
by the year 2042 (Tx). The harvest control rule is F=0.0093. Out of the OY, 
it is anticipated that 1.0 mt will be taken during the research activity, 2.3 
mt will be taken in the recreational fishery, 0.1 mt will be taken in non- 
groundfish fisheries, and 285.6 mt will be taken in the commercial fishery 
(which is being set as the commercial HG). Specific open access/limited entry 
allocations have been suspended during the rebuilding period as necessary to 
meet the overall rebuilding target while allowing harvest of healthy stocks. 
Tribal vessels are estimated to land about 40 mt of widow rockfish in 2006, but 
do not have a specific allocation at this time. The set asides of widow 

; rockfish taken in the Pacific whiting fisheries will likely be limited to 243.2 
mt. . 


q/ Canary rockfish was declared overfished on January 4, 2000 (65 FR 221). A 

stock assessment was completed in 2002 for canary rockfish and the stock was 

believed to be at 8 percent of its unfished biomass coastwide in 2001. The 

coastwide ABC of 279 mt is based on a Fy, proxy of F50%. The coastwide OY of 

J 47.1 mt is based on the rebuilding plan, which has a 60 percent probability of 

e rebuilding the stock to Bysy by the year 2076 (Ty,,) and a catch sharing 

: arrangement’ which has 58 percent of the OY going to the commercial fisheries 

g and 42 percent going to the recreational fishery. The harvest control rule 

3 will be F=0.0220. Out of the OY, it is anticipated that 2.7 mt will be taken 
during the research activity, 17.8 mt will be taken in the recreational 
fishery, 2.1 mt will be taken in non-groundfish fisheries, and 22.7 mt will be 
taken in the commercial fishery (which is being set as the commercial HG), 
leaving a residual amount of 1.8 mt. The residual amount will be further 
divided with 0.9 mt being available as needed for the recreational and 0.9 mt 
being available as needed for the commercial fisheries. A recreational HG for 
the area north of 42° N. lat. will be 8.5 mt. For the area south of 42° N. 
lat., the recreational HG will be 9.3 mt. Specific open access/limited entry 
allocations have been suspended during the rebuilding period as necessary to 
meet the overall rebuilding target while allowing harvest of healthy stocks. 
Tribal vessels are estimated to land about 2.6 mt of canary rockfish under the 

commercial HG, but do not have a specific allocation at this time. 


r/ Chilipepper rockfish - the ABC (2,700 mt) for the Monterey-Conception area 

is based on a three year average projection from 1999-2001 with a F50% Fycy 

proxy. Because the unfished biomass is believed to be above 40 percent, the 
default OY could be set equal to the ABC. However, the OY is set at 2,000 mt 
to discourage effort on chilipepper, which is taken with bocaccio. Management 
measures to constrain the harvest of overfished species have reduced the 
availability of these stocks to the fishery during the past several years. 
Because the harvest assumptions (from the most recent stock assessment) used to 
forecast future hatvest were likely overestimates, carrying the previously used 
ABCs and OYs forward into 2006 was considered to be conservative and based on 
the best available data. The OY is reduced by 15 mt for the amount estimated 

‘ to be taken in the recreational fishery and 21 mt for the amount estimated to 

f be taken during research activity, resulting in a commercial HG of 1,964 mt. 
Open access is allocated 44.3 percent (870 mt) of the commercial HG and limited 

entry is allocated 55.7 percent (1,094 mt) of the commercial HG. 


s/ Bocaccio was declared overfished on March 3, 1999. A new stock assessment 
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and a new rebuilding analysis were prepared for bocaccio in 2003. The bocaccio 
stock was believed to be at 7.4 percent of its unfished biomass in 2002. The 
ABC of 549 mt is based on a F50% Fysy proxy. The OY of 308 mt is based on the 
rebuilding analysis and has a 70 percent probability of rebuilding the stock 
to Bysy by the year 2032 (Tywx)- The harvest control rule is F=0.0498. Out of 
the OY, it is anticipated that 0.6 mt will be taken during the research 
activity, 43.0 mt will be taken in the recreational fishery, 1.3 mt will be 
taken in non-groundfish fisheries, and 75.2 mt will be taken in the commercial 
fishery (which is being set as the commercial HG), leaving a residual amount of 
187.9 mt to be used as necessary during the fishing year. 


t/ Splitnose rockfish - The ABC is 615 mt in the southern area (Monterey - 
Conception). The 461 mt OY for the southern area reflects a 25 percent 
precautionary adjustment because of the less rigorous stock assessment for this 
stock. In the north, splitnose is included in the minor slope rockfish OY. 
Because the harvest assumptions (from the most recent stock assessment) used to 
forecast future harvest were likely overestimates, carrying the previously used 
ABCs and OYs forward into 2006 was considered to be conservative and based on 
the best available data. 


u/ Yellowtail rockfish - A yellowtail rockfish stock assessment was prepared in 
2003 for the Vancouver-Columbia-Eureka areas. Yellowtail rockfish was believed 
to be at 46 percent of its unfished biomass in 2002. The ABC of 3,681 mt is 
based on the 2003 stock assessment with the Fysy proxy of F50%. The OY of 3,681 
mt was set equal to the ABC, because the stock is above the precautionary 
threshold. The OY is reduced by 15 mt for the amount estimated to be taken in 
the recreational fishery, 5 mt for the amount estimated to be taken during 
research activity, and 6 mt for the amount taken in non-groundfish fisheries, 
resulting in a commercial HG of 3,655 mt. The open access allocation (303 mt) 
is 8.3 percent of the commercial HG. The limited entry allocation (3,352 mt) 
is 91.7 percent the commercial HG. Tribal vessels are estimated to land about 
506 .mt of yellowtail rockfish in 2006, but do not have a specific allocation at 
this time. 

v/ Shortspine thornyhead was last assessed in 2001 and the stock was believed 
to be between 25 and 50 percent of its unfished biomass. The ABC (1,077 mt) 
for the area north-of Pt. Conception (34°27' N. lat.) is based on a F50% Facy 
proxy. The OY of 1,018 mt is based on the 2001 survey with the application of 
the 40-10 harvest policy. The OY is reduced by 7 mt for the amount estimated 
to be taken during research activity, resulting in a commercial HG of 1,011 mt. 
Open access is allocated 0.27 percent (27 mt) of the commercial HG and limited 
entry is allocated 99.73 percent (984 mt) of the commercial HG. There is no 
ABC or OY for the southern Conception area. Tribal vessels are estimated to 
land about 6.6 mt of shortspine thornyhead in 2006, but do not have a specific 
allocation at this- time. 


w/ Longspine thornyhead north of 36° is believed to be above 40 percent of its 
unfished biomass. The ABC (2,461 mt) in the north (Vancouver-Columbia-Eureka- 
Monterey) is based on a F50% Fy,y proxy. Because the harvest assumptions (from 
the most recent stock assessment) used to forecast future harvest were likely 
overestimates, carrying the previously used ABCs and OYs forward into 2006 was 
considered to be conservative and based on the best available data. The total 
catch OY (2,461 mt) is set equal to the ABC. The OY is reduced by 12 mt for’ 
the amount estimated to be taken during research activity, resulting in a 
commercial HG of 2,449 mt. 


x/ Longspine thornyhead south of 36° - A separate ABC (390 mt) is established 
for the Conception area and is based on historical catch for the portion of the 
Conception area north of 34°27' N. lat. (Point Conception). To address 
uncertainty in the stock assessment due to limited information, the ABC was 
reduced by 50 percent to obtain the OY, 195 mt. There is no ABC or OY for the 
southern Conception Area. 
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4 y/ Cowcod in-the Conception area was assessed in 1999 and was believed to be 

4 less than 10 percent of its unfished biomass. Cowcod was declared as 

: overfished on January 4, 2000 (65 FR 221). The ABC in the Conception area (5 

mt) is based on the 1999 stock assessment, while the ABC for the Monterey area 

(19 mt) is based on average landings from 1993-1997. The OY of 4.2 mt (2.1 mt 

in each area) is based on the rebuilding plan adopted under Amendment 16-3, 

which has a 60 percent probability of rebuilding the stock to Bysy by the year * 
2099 (Twx)- The harvest control rule is F=0.009. Cowcod retention will not be 

4 permitted in 2006. The OY will be used to accommodate discards of cowcod 

q rockfish resulting from incidental take. 


z/ Darkblotched rockfish was assessed in 2000 and a stock assessment update was 
‘prepared in 2003. Following the 2003 stock assessment update, the Darkblotched 
rockfish stock was believed to be at 11 percent of its unfished biomass. A new 
darkblotched rockfish assessment was prepared for 2005. The 2005 darkblotched 
rockfish stock assessment found that darkblotched has been rebuilding at a 
faster rate than had been shown in the 2003 stock assessment. Darkblotched 
rockfish stock was declared overfished on January 11, 2001 (66 FR 2338). The 
ABC of 294 mt was projected from the 2003 assessment update and is based on an 
FMSY proxy of F50%. The 2006 OY will be 200 mt. This OY is 94 mt below the 

j 294 mt OY originally in place for 2006, which was based on the rebuilding plan 

q adopted under Amendment 16-2 and a harvest control rule of F=0.032 [69 FR 

77012.] Based on the results of the 2005 assessment, NMFS estimates that 
reducing the 2006 OY to 200 mt is projected to rebuild the darkblotched 
rockfish stock to Bysy by March 2010 as compared to the July 2010 rebuilding 
date that was projected with a 294 mt-OY. Out of the OY, it is anticipated 
that 5.2 mt will be taken during research activity, leaving 194.8 mt available 
to the commercial fishery. 


aa/ Yelloweye rockfish was assessed in 2001 and updated for 2002. On January 
11, 2002, yelloweye rockfish was declared overfished (67 FR 1555). In 2002 
following the stock assessment update, yelloweye rockfish was believed to be at 
24.1 percent of its unfished biomass coastwide. The 55 mt coastwide ABC is 
based on an Fysy proxy of F50%. The OY of 27 mt, based on a revised rebuilding 
analysis (August 2002) and the rebuilding plan proposed under Amendment 16-3, 
have a 80 percent probability of rebuilding to Byy by the year 2071 (Ty) anda 
harvest control rule of F=0.0153. Out of the OY, it is anticipated that 10.4 
mt will be taken in the recreational fishery, 1.0 will be taken during research 
activity, 0.8 mt will be taken in non-groundfish fisheries and 6.4 mt will be 

taken in the commercial fishery (which is being set as a commercial HG), 

: _ leaving a residual amount of 8.4 mt to be used as necessary during the fishing 

aa year. Tribal vessels are estimated to land about 2.3 mt of yelloweye rockfish 


of the commercial HG in 2006, but do not have a specific allocation at this 
time. 


bb/ Black rockfish was last assessed in 2003 for the Columbia and Eureka area 

and in 2000 for the Vancouver area. The ABC for the area north of 46°16' N. 

lat. is 540 mt and the ABC for the area south of 46°16' N. lat. is 736 mt. 

Because of an overlap in the assessed areas between Cape Falcon and the 

Columbia River, projections from the 2000 stock assessment were adjusted 

downward by 12 percent to account for the overlap. The ABCs were derived using 

an Fysy proxy of F50%. The unfished biomass is believed to be above 40 percent. 

Therefore, the OYs were set equal to the ABCs, 540 mt for the area north of 

4 46°16' N. lat. and 736 mt for the area south of 46°16' N. lat. A harvest 

‘J guideline of 30,000 lb (13.6 mt) is set for the tribes. The black rockfish OY 

in the area south of 46°16' N. lat is subdivided with separate HGs being set 
for the area north of 42° N. lat (427 mt/58 percent) and for the area south of 
42° N. lat (309 mt/42 percent). For the 427 mt attributed to the area north 
of 42° N. lat. 290-360 mt is estimated to be taken in the recreational fishery, 

resulting in a commercial HG of 67-137 mt. A range is being provided because 

: ' the recreational and commercial shares are not currently available. Of the 309 

4 mt of black rockfish attributed to the area south of 42° N. lat., a HG of 185 
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mt (60 percent) will be applied to the area north of 40°10' N. lat. and a HG of 
124 mt (40 percent) will be applied to the area south of 40°10' N. lat. For 
the area between 42° N. lat. and 40°10 min N. lat., 74 mt is estimated to be 
taken in the recreational fishery, resulting in a commercial HG of 111 mt. For 
the area south of 40°10' N. lat., 101 mt is estimated to be taken in the 
recreational fishery, resulting in a commercial HG of 23 mt. Black rockfish 
was included in the minor rockfish north and other rockfish south categories ~ 
until 2004. 


cc/ Minor rockfish north includes the “remaining rockfish” and “other 
rockfish” categories in the Vancouver, Columbia, and Eureka areas combined. 
These species include “remaining rockfish”, which generally includes species 
that have been assessed by less rigorous methods than stock assessments, and 
“other rockfish”, which includes species that do not have quantifiable stock 
assessments. The ABC of 3,680 mt is the sum of the individual “remaining 
rockfish” ABCs plus the “other rockfish” ABCs. The remaining rockfish ABCs 
continue to be reduced by 25 percent (F=0.75M) as a precautionary adjustment. 


To obtain the total catch OY of 2,250 mt, the remaining rockfish ABCs were 
further reduced by 25 percent and other rockfish ABCs were reduced by 50 
percent. This was a precautionary measure to address limited stock assessment - 
information. The OY is reduced by 78 mt for the amount estimated to be taken 
in the recreational fishery, resulting in a 2,172 mt commercial HG. Open _ 
access is allocated 8.3 percent (180 mt) of the commercial HG and limited entry 
is allocated 91.7 percent (1,992 mt) of the commercial HG. Tribal vessels are 
- estimated to land about 28 mt of minor rockfish in 2006, but do not have a 
specific allocation at this time. 

dd/ Minor rockfish south includes the “remaining rockfish” and “other rockfish” 
categories in the Monterey and Conception areas combined. These species 
include “remaining rockfish” which generally includes species that have been 
assessed by less rigorous methods than stock assessment, and “other rockfish” 
which includes species that do not have quantifiable stock assessments. .The 
ABC of 3,412 mt is the sum of the individual “remaining rockfish” ABCs plus the 
“other rockfish” ABCs. The remaining rockfish ABCs continue to be reduced by 
25 percent (F=0.75M) as a precautionary adjustment. To obtain a total catch OY 
of 1,968 mt, the remaining rockfish ABCs are further reduced by 25 percent, 
with the exception of blackgill rockfish, the other rockfish ABCs were reduced 
by 50 percent. This was a precautionary measure due to limited stock 
assessment information. The OY is reduced by 443 mt for the amount estimated 
to be taken in the recreational fishery, resulting in a 1,525 mt HG for the 
commercial fishery. Open access is allocated 44.3 percent (676 mt) of the 
commercial HG and limited entry is allocated 55.7 percent (849 mt) of the 
commercial HG. - ; 


ee/ Bank rockfish -- The ABC is 350 mt which is based on a 2000 stock 
assessment for the Monterey and Conception areas. This stock contributes 263 
mt towards the minor rockfish OY in the south. 


ff/ Blackgill rockfish was believed to be at 51 percent of its unfished biomass 
in 1997. The ABC of 343 mt is the sum of the Conception area ABC of 268 mt, 
based on the 1998 stock assessment with an Fysy proxy of F50%, and the Monterey 
area ABC of 75 mt. This stock contributes 306 mt towards minor rockfish south 
(268 mt for the Conception area ABC and 38 mt for the Monterey area). The OY 
for the Monterey area is the ABC reduced by 50 percent as a precautionary 
measure because of the lack of information. 


gg/ “Other rockfish” includes rockfish species listed in 50 CFR 660.302 and 
California scorpionfish. The ABC is based on the 1996 review of commercial 
Sebastes landings and includes an estimate of recreational landings. These 
species have never been assessed quantitatively. The amount expected to be 
taken during research activity is reduced by 22.1 mt. 


hh/ “Other fish” includes sharks, skates, rays, ratfish, morids, grenadiers, 
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kelp greenling, and other groundfish species noted above in footnote c/. The 
amount expected to be taken during research activity is 55.7 mt. 


ii/ Minor nearshore rockfish south - The total catch OY is 615 mt. Out of the 
OY it is anticipated that the recreational fishery will take 383 mt, and 97 mt 
will be taken by the commercial fishery (which is being set as a commercial 


HG), leaving a residual amount of 135 mt to be used as necessary during the 
fishing year. 
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w 10. In part 660, subpart G, Tables 3 North and South) and Tables 5 (both follows: 
(both North and South), Tables 4 (both North and South) are revised to read as 


Table 3 (North) to Part 660, Subpart G -- 2006 Trip Limits for Limited Entry Trawi Gear North of 40°10" N. Lat. 
Other Limits and Requirements Apply -- Read § 660.301 - § 660.390 before using this table 4122005 
MAR-APR | MAY-JUN | JUL-AUG SEP-OCT 


Rockfish Conservation Area (RCA)”: 


North of 40°10" N. lat. i 75 - 200 fm 100 - 200 fm | 75 fm - 200 fm 


Selective fiatfish trawl gear is required shoreward of the RCA; all trawl gear (large footrope, selective flatfish trawl, and small footrope trawi 
gear) is permitted seaward of the RCA. Midwater trawl gear is permitted only for vessels participating in the primary whiting season. 


See § 660.370 and § 660.381 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. 
See §§ 660.390-660.394 for Conservation Area Descriptions and Coordinates (including RCAs, YRCA, CCAs, Faralion Islands, and 
Cordell Banks). 


State trip limits may be more restrictive than federal trip limits, particularly in waters off Oregon and California. 


1 Minor slope rockfish” & Darkblotched 2,000 ib/ 4,000 Ib/ 2 months 
rockfish month 

1,500 Ib/ 


3,000 Ib/ 2 months 


2 Pacific ocean perch 


€ 


| 44,000 Ib/ 
months 
5,000 Ib/ 2 
months 
5,000 Ib/ 2 
months 


20,000 ib/ 2 months 


13,500 Ib/ 2 months 7,000 Ib/ 2 months 


13,500 Ib/ 2 months 7,000 Ib/ 2 months 


7,500 Ibs | 15,000 thy 2 
_ months 


large & small footrope gear : 23,000 Ib/ 2 months 


3,000 Ib/ 2 months 


3,000 2 months 


large & small footrope gear 5,800 Ib/ 2 months 


28,000 Ib/ 2 months 20,000 Ib/ 2 
months 


modified 200 
4 Sablefish 
, , 

2,500 Ib/ 7,000 Ib/ 2 | 
6 selective flatfish traw! gea masth months | 
7 2,500 Ib/ 7,000 Ib/ 2 | 
& —_Longspine thornyhead 
9 
q 
11 ai} 1,500 Ib/ 
mutiple bottom trawl gear month 
12 Shortspine thornyhead 
‘ 1,500 Ib/ 
14 flatfish trawl gea month 3,000 Ib/ 2 months 
15 multiple bottom trawl gear month 3,000 ib/ 2 months 
16 Dover sole 
25,000 Ib/ | 50,000ib/2 | é 
17 & gea months | Ib/ 2 months 
10,000 Ib/ 20,000 Ib/ 2 
18 trawl gea month | 28,000 Ib/ 2 months 
multiple bottom trawl gear month 
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Table 3 (North). Continued 


20 Flatfish (except Dover sole) 


21 


22 


23 


24 


Other flatfish , English sole & Petrale 
sole 


large & small footrope gear for Other 
flatfish” & English sole 


large & small footrope gear for Petrale’ 


“selective flatfish trawl gear for Other 
& English sole 


selective flatfish trawl gear for Petrale 
sole 


55,000 Ib/ 
month 


30,000 
month 


“45,000 Ib/ 
month 


12.500 !b/ 
month 


multiple bottom trawl gear 


Other flatfish™ 
and English 
sole: 45,000 
Ib/ month 
Petrale sole: 
12,500 Ib/ 


110,000 Ib/ 2 months, no more than 30,000 !b/ 2 months of 
which may be petrale sole. 


90,000 Ib/ 2 
months, no 
more than 
25,000 Ib/ 2 
months of 
which may be 
petrale sole. 


90,000 Ib/ 2 months, no more than 28,000 Ib/ 2 


months of which may be petrale sole. 


90,000 tb/ 2 
months, no 
more than 
25,000 Ib/ 2 
months of 
which may be 


90,000 Ib/ 2 months, no more than 28,000 Ib/ 2 


months of which may be petrale sole. 


110, 000 2 
months 


60,000 Ib/ 2 
months 


90,000 2 
months 


25,000 Ib/ 2 


Petrale sole: 
25,000 Ib/ 2 


month petrale sole. 


months 


large & small footrope gear 


100,000 Ib/ 2 months 


selective filatfish trawl 


multiple bottom trawl gear * 


80,000 Ib/ 2 months 


40,000 Ib/ 


month 80,000 Ib/ 2 months 


midwater trawl 


large & small footrope gear 


Before the primary whiting s season: n: CLOSED - - - During the primary season: : mid-water trawl 
permitted in the RCA. See §660.373 for season and trip limit details. -- After the primary 
whiting : season: CLOSED 


Before the primary whiting season: 20,000 Ib/trip During the primary season: 10,000 Ibvtrip - 
After the primary whiting season: 10,000 Ib/trip 


(UJION) € 


Minor shelf rockfish”, Shortbelly, 
Widow & Yelloweye rockfish 


midwater trawl for Widow rockfish] 


large & small footrope gear 


selective flatfish trawl gear 


multiple bottom trawl gear 


Before the primary whiting season: CLOSED -- During primary whiting season: in trips of at 

least 10,000 !b of whiting, combined widow and yellowtail limit of 500 Ib/ trip, cumulative widow! 

limit of 1,500 Ib/ month. Mid-water trawl permitted in the RCA. See §660.373 for primary 
whiting season and trip limit details. -- After the primary whiting season: CLOSED 


150 Ib/ montn| 300 Ib/ 2 months 


1,000 Ib/ month, no more than 200 Ib/ month of 


300 Ib/ th 
— which may be yelloweye rockfish 


300 Ib/ month 


300 Ib/ 2 months, no more than 200 Ib/ month 


300 Ib/ month 
: of which may be yelloweye rockfish 


| 
= sole} 
| 
25 months 
Other flatfish™ 
and English 
| 
50,000 Ib/ 
3 40,000 Ib/ 
29 | month 
30 | 
31 Whiting 
32 
33 | 
36 
37 
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Table 3 (North). Continued 
50 Conary 


large & smaill footrope gear 


41 selective flatfish traw! gear 100 Ib/ month 300 month Ib/ month 


42 iple bottom traw! gear CLOSED 


43 Yellowtail 


Before the primary whiting season: CLOSED -- During primary whiting season: In trips of at 
least 10,000 Ib of whiting: combined widow and yellowtail limit of 500 Ib/ trip, cumulative 
yellowtail limit of 2,000 Ib/ month. Mid-water trawl permitted in the RCA. See §660.373 for 
primary whiting season and trip limit details. -- After the primary whiting season: CLOSED 


large & small footrope gear} 150 Ib/ month 


300 Ib/ 2 months 


1,000 Ib/ 


2,000 Ib/ 2 months 


selective flatfish trawl gear 


multiple bottom trawl gear 300 Ib/ 2 months 
Minor nearshore rockfish & Black 


large & small footrope gear! CLOSED 
selective flatfish trawl gear 300 Ib/ month 
iple bottom trawt gear CLOSED 


3 "large & small footrope gear 
_ Selective flatfish traw! gear) 600 Ib/ month 1,200 tb/ 2 months 


multiple bottom trawl gear © 


€ 


30,000 Ib/ 2 
months 
200,000 Ib/ 2 | 150,000 Ib/ 2 
months months 


Not limited 


30,000 Ib/ 2 
months 


Not limited 70,000 Ib/ 2 months 


Not limited 100,000 Ib/ 2 months 


1/ Bocaccio, chilipepper and cowcod are included in the trip limits for minor shelf rockfish. 

2/ Splitnose rockfish is inciuded in the trip limits for minor slope rockfish. 

3/ “Other flatfish” are defined at § 660.302 and include butter sole, curifin sole, flathead sole, Pacific sanddab, rex sole, rock sole, 
sand sole, and starry flounder. 

4/ The minimum size limit for lingcod is 24 inches (61 cm) total length. 

5/ “Other fish” are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers, and kelp greenling. 

Cabezon is included in the trip limits for “other fish.” 

6/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by depth contours 
but specifically defined by lat/long coordinates set out at § 660.390. 

7/ The "modified 200 fm" line is modified to exclude certain petrale sole areas from the RCA. 

8/ If a vessel has both selective flatfish gear and large or small footrope gear on board during a cumulative limit period (either 
simultaneously or successively), the most restrictive cumulative limit for any gear on board during the cumulative limit period applies 
for the entire cumulative limit period. 

To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram. 


45 
| 
47 
54 4 
55 
56 Pacific cod 

a 
57 Spiny dogfish 
58 Other Fish 
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Other Limits and Requirements Apply -- 


Table 3 (South) to Part 660, Subpart G -- 2006 Trip Limits for Limited Entry Traw! Gear South of 40°10' N. Lat. 


-- Read § 660.301 - § 660.390 before using this table 


122005 


| JAN | FEB 


MAR-APR | MAY-JUN | JUL-AUG | SEP-OCT 


NOV-DEC 


Rockfish Conservation Area (RCA)”: 


40°10' - 38° N. lat. 


34°27' N. lat. 


; 38° - 


South of 34°27' N. lat. 


75 fm -.150 


100 fm - 150 fm 
fm 


75 fm - 150 


100 fm - 150 fm 
fm 


75 fm - 150 
fm along the 
mainiand 
coast; 
shoreline - 

150 fm 
around 
islands 


100 fm - 150 fm along the mainland coast; shoreline - 150 fm 
around islands 


75 fm - 150 
fm 


75 fm - 150 
fm 


75 fm - 150 
fm along the 
mainland 
coast; 
shoreline - 

150 fm 
around 
islands 


Small footrope gear is required shoreward of the RCA; all trawl gear (large footrope, midwater trawl, and small footrope gear) is permitted 


seaward of the RCA. 
See § 660.370 and § 660.381 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. 
See §§ 660.390-660.394 for Conservation Area Descriptions and Coordinates (including RCAs, YRCA, CCAs, Farallon Islands, and 
Cordell Banks). 
4 State trip limits may be more restrictive than federal trip limits, particularly in waters off Oregon and California. 
, Minor slope rockfish” & Darkblotched 
4,000 Ib/ 

2 40°10’ - 38° N. lat. 8,000 Ib/ 2 months 

3 South of 38°N. lat)“ 40,000 Ib/ 2 months 

4 Splitnose 

20,000 Ib/ 

6 South of 38°N. lat} Forth 40,000 Ib/ 2 months 

8 Sablefish 8, 500 Ib) 


month 17,000 Ib/ 2 months 


9 Longspine thornyhead nor 19,000 Ib/ 2 months 
10 Shortspine thornyhead seen 4,900 Ib/ 2 months 
11 Dover sole | 35,000 {b/ 2 months 


12 Flatfish (except Dover sole) 
13° Other flatfish” & English sole 


14 ae 38° N. lat. 55,000 Ib/ 
Other flatfish, English sole & Petrale sole: 110,000 Ib/ 2 
15 South of wate N. lat. : months, no more than 30,000 !b/ 2 months of which may be 
16 Petrale sole : 


8515 
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Table 3 (South). Continued 


17 Arrowtooth flounder 


26° N lat. 


South of 38° N. lat. 


"Before the pri primary whiting. season: CLOSED - -- During the primary season: mid-water trawl 
midwater trawl] permitted in the RCA. See §660.373 for season and trip limit details. -- After the primary 
whiting season CLOSED 


the primary season: 20,000 Ib/trip -- During the primary season: 10,000 Ib/trip +| 
large & small footrope gear , After the primary whiting season: 10,000 Ib/trip 


23 Minor shelf rockfish”. , Chilipepper, 
Shortbelly, Widow, & Yelloweye rockfish) 

24 large footrope or midwater traw! for 300 Ib/ month 
Minor shelf rockfish & Shortbelly 


~~ large footrope or midwater trawl for, 1,000 Ib/ | 2,000 Ib/ 2 12,000 Ib/ 2 months 8,000 Ib/ 2 months 
Chilipepper, months months 


large footrope or midwater trawl for CLOSED 
Widow & Yel nes! 


small footrope trawl 300 month 


28 Bocaccio 
_ large footrope or midwater trawl] 150 Ib/ mon onth| 2 months 


small footrope trawl CLOSED 
large footrope or midwater trawl CLOSED eee 
smail footrope trawl r month | 300 month 
Cowcod CLOSED 
Minor nearshore rockfish & Black 
rockfish 
"large footrope or midwater trawl] CLOSED 
gmail footrope trawl Ib/ month 


footrope or midwater trawl 4,200 tb/ 2 months 
small footrope trawl 


(Y3nOS) aTaVL 


30,000 Ib/ 2 
Pacific cod 70,000 Ib/ 2 months iain 


150,000 Ib/ 2 
Spiny dogfish aaa 100,000 Ib/ 2 months 


Other Fish” & Cabezon Not limited ' 


1/ Yellowtail is included in the trip limits for minor shelf rockfish. 

2/ POP is included in the trip limits for minor slope rockfish 

3/ “Other flatfish” are defined at § 660.302 and include butter sole, curifin sole, flathead sole, Pacific sanddab, rex sole, rock sole, 
sand sole, and starry flounder. 

4/ The minimum size limit for lingcod is 24 inches (61 cm) total length. 

5/ Other fish are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers,-and kelp greenling. 

6/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by depth contours 
but specifically defined by lat/long coordinates set out at § 660.390. 

7/ The “modified 200 fm” line is modified to exclude certain petrale sole areas from the RCA. 

To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram. 


| 
18 
| 5,000 Ib/ 40,000 Ib/ 2 months 
month 
19 
20 Whiting 
21 
22 a 
25 
26 
27 
31 
32 
33 100 Ib/ month 
34 
35 
36 
37 : 
39 
40 
41 [ 
42 
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3 Sablefish 300 Ib/ day, or 1 landing per week of up to 1,000 Ib, not to exceed 5,000 Ib/ 2 months > 
4 Longspine thornyhead 10,000 Ib/ 2 months w 
5 Shortspine thornyhead 2,000 Ib/ 2 months ~ 
¢ eee 5,000 Ib/ month 

7 Arrowtooth flounder South of 42° N. lat., when fishing for “other flatfish,” vessels using hook-and-line gear with m 
8 Petrale sole no more than 12 hooks per line, using hooks no larger than "Number 2” hooks, which 

9 English sole measure 11 mm (0.44 inches) point to shank, and up to 1 Ib (0.45 kg) of weight per line be 

VW : are not subject to the RCAs. 
10 Other flatfish 
11 Whiting 10,000 Ib/ trip 
2/ 
12 Minor shelf rockfish , Shortbelly, 200 Ib/ month oO 
Widow, & Yellowtail rockfish 
13 Canary rockfish CLOSED ~~ 
14 Yelloweye rockfish CLOSED 
15 Minor nearshore rockfish & Black _ 
rockfish 
< Arte Se | 5,000 Ib/ 2 months, no more than 1,200 Ib of which may be species other than black or | 
- 6,000 Ib/ 2 months, no more than 1,200 Ib of which may be species other than black or 
42°- 40°10' N. lat. blue rockfish ~ 

18 Lingcod” CLOSED 800 Ib/ 2 months CLOSED 


Table 4 (North) to Part 660, Subpart G -- 2006 Trip Limits for Limited Entry Fixed Gear North of 40°10" N. Lat. 
Other Limits and Requirements Apply -- Read § 660.301 - § 660.390 before using this table 122005 
JAN-FEB | MAR-APR | MAY-JUN | JUL-AUG | SEP-OCT | NOV-DEC 


Rockfish Conservation Area (RCA)”: 
North of 46°16" N. lat. shoreline -100fm 
46°16' N. lat. - 40°10’ N. lat. 30 fm - 100 fm 

See § 660.370 and § 660.382 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. 


See §§ 660.390-660.394 for Conservation Area Descriptions and Coordinates (including RCAs, YRCA, CCAs, Farallon Islands, 
and Cordell Banks). 


State trip limits may be more restrictive than federal trip limits, particularly in waters off Oregon and California. 


1 Minor slope rockfish & 
Darkblotched rockfish 
2 Pacific ocean perch 


4,000 Ib/ 2 months 


1,800 Ib/ 2 months 


19 Pacific cod Not limited 1,000 Ib/ 2 months 


200,000 Ib/ 2 | 150,000 Ib/ 2 
months months 


20 Spiny dogfish Not limited ~ 400,000 Ib/ 2 months 


21 Other fish” Not limited 


1/ "Other flatfish” are defined at § 660.302 and include butter sole, curifin sole, flathead sole, Pacific sanddab, rex soie, rock sole, 
sand sole, and starry flounder. s 
2/ Bocaccio, chilipepper and cowcod are included in the trip limits for minor shelf rockfish and splitnose rockfish is included in the 
trip limits for minor slope rockfish. 
3/ For black rockfish north of Cape Alava (48°09.50' N. lat.), and between Destruction Is. (47°40' N. lat.) and Leadbetter Pnt. (46°38.17' N. lat.), 
there is an additional limit of 100 Ib or 30 percent by weight of all fish on board, whichever is greater, per vessel, per fishing trip. 
4/ The minimum size limit for lingcod is 24 inches (61 cm) total length. 
5/ "Other fish” are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers, and kelp greenling. 
Cabezon is included in the trip limits for "other fish." 
6/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by depth contours 
but specifically defined by lat/long coordinates set out at § 660.390. 
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram. 


517 
q 
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Table 4 (South) to Part 660, Subpart G -- 2006 Trip Limits for Limited Entry Fixed Gear South of 40°10’ N. Lat. 


Other Limits and Requirements Apply -- 


Read § 660.301 - § 660.390 before using this table 122005 


JAN-FEB | MAR-APR | MAY-JUN | JUL-AUG | SEP-OCT | NOV-DEC 


Rockfish Conservation Area (RCA) : 


40°10' - 34°27’ N. lat. 


South of 34°27' N. lat. 


20 fm - 150 fm 
60 fm - 150 fm (also applies around islands) 


30 fm - 150 fm 30 fm - 150 fm 


See § 660.370 and § 660.382 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. 
See §§ 660.390-660.394 for Conservation Area Descriptions and Coordinates (including RCAs, YRCA, CCAs, Farallon Islands, 


and Cordell Banks). 


State trip limits may be more restrictive than federal trip limits, particularly in waters off Oregon and California. 


Minor slope rockfish” & Darkblotched 
rockfish 


40,000 2 months 


Splitnose 


40,000 Ib/ 2 months 


3 Sablefish 


40°10' - 36° N. lat. 


300 Ib/ day, or 1 landing per week of up to 1,000 Ib, not to exceed 5,000 Ib/ 2 months 


South of 36° N. lat. 


350 Ib/ day, or 1 landing per week of up to 1,050 Ib 


Longspine thornyhead 


10,000 Ib / 2 months 


Shortspine thornyhead 


2,000 Ib/ 2 months 


Dover sole 


Arrowtooth flounder 


Petrale sole 


English sole 


Other flatfish” 


~ | (0.44 inches) point to shank, and up to 1 Ib (0.45 kg) of weight per line are not subject to 


5,000 Ib/ month 
When fishing for "other flatfish,” vessels using hook-and-line gear with no more than 12 
hooks per line, using hooks no larger than "Number 2" hooks, which measure 11 mm 


the RCAs. 


Whiting 


10,000 Ib/ trip 


Minor shelf rockfish”, Shortbelly, & 
Widow rockfish _ 


40°10" - 34°27'N. lat. 


South of 34°27' N. lat. 


| CLOSED 200 Ib/ 2 months 


3,000 Ib/ 2 months 


300 Ib/2 
__months 


300 Ib/ 2 months 


Chilipepper rockfish 


2,000 !b/ 2 months, this opportunity only available seaward of the nontrawi RCA 


Canary rockfish 


CLOSED 


Yelloweye rockfish 


CLOSED 


CLOSED 


South of 34°27' N. lat. 


40°10" - 34°27' N. lat. 


300 Ib/ 2 months 


CLOSED 


300 Ib/ 2 months 


Minor nearshore rockfish & Black 


300 Ib/ 


500 Ib/ 2 
months 


[600 Ib/ 2 
months 


500 Ib/ 2 
; months 


CLOSED 


| 


40°10' - 34°27'N. lat. 


South of 34°27’ N. lat. 


California scorpionfish 


500 Ib/2 
months 


| 400 
months 


~ 300 Ib/ | 
months 


500 Ib/ 2 months | 400 Ib/ 2 
__ months 


CLOSED 
600 Ib/ 2 months 


400 Ib/ 2 months 


CLOSED 


py 


i 
4 
5 
13 
15 q 
16 P| | 
7 
20 ‘Cowcod 
21 Bocaccio 
22 
23 300 Ib/ 2 
months 
rockfish | 
300 Ib/ 2 | | 
25 Shallow nearshore | | | 
26 Deeper nearshore 
500 Ib/ 2 | 
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Table 4 (South). Continued 


30 Lingcod™ 


CLOSED 


800 Ib/ 2 months CLOSED 


31 Pacific cod 


Not limited 


1,000 Ib/ 2 months 


32 Spiny dogfish 


Not limited 


200,000 Ib/ 2 
months 


150,000 Ib/ 2 
ante 100,000 Ib/ 2 months 


33 Other fish” & Cabezon 


Not limited 


1/ "Other flatfish" are defined at § 660.302 and include butter sole, curlfin sole, flathead sole, Pacific sanddab, rex sole, rock sole, 


sand sole, and starry flounder. 


2/ POP is included in the trip limits for minor slope rockfish. Yellowtail is included in the trip limits for minor shelf rockfish. 

3/ The minimum size limit for lingcod is 24 inches (61 cm) total length. 

4/ "Other fish" are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers, and kelp greenling. 

5/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by depth contours 
but specifically defined by lat/long coordinates set out at § 660.390. 

To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram. 
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Table 5 (North) to Part 660, Subpart G -- 2006 Trip Limits for Open Access Gears North of 40°10’ N. Lat. 
Other Limits and Requirements Apply -- Read § 660.301 - § 660.390 before using this table 122005 
JAN-FEB | MAR-APR | MAY-JUN | JUL-AUG | SEP-OCT | NOV-DEC 


Rockfish Conservation Area (RCA)™: 
North of 46°16" N. iat. - shoreline - 100 fm 
46°16" N. lat. - 40°10" N. lat. 30 fm - 100 fm 
See § 660.370 and § 660.383 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. 
- See §§ 660.390-660.394 for Conservation Area Descriptions and gy {including RCAs, YRCA, CCAs, Farallon Islands, and Cordell 
inks). 


State trip limits may be more restrictive than federal trip limits, particularly in waters off Oregon and California. 


Minor slope rockfish” & Darkblotched Per trip, no more than 25% of weight of the sablefish landed 
rockfish 


100 Ib/ month 


300 !b/ day, or 1 Janding per week of up to 1,000 Ib, not to exceed 5,000 Ib/ 2 months 


CLOSED 


3,000 Ib/month, no more than 300 Ib of which may be species other than Pacific sanddabs. South of 
42° N. lat., when fishing for “other flatfish,” vessels using hook-and-line gear with no more than 12 
hooks per line, using hooks no larger than "Number 2” hooks, which measure 11 mm (0.44 inches) 

point to shank, and up to 1 Ib (0.45 kg) of weight per line are not subject to the RCAs. 


DAA WwW ND 


300 Ib/ month 


Minor shelf rockfish”, Shortbelty, 200 Ib/ month 
"Widow, & Yellowtail rockfish 
Canary rockfish CLOSED 


Yelloweye rockfish CLOSED 


Minor nearshore rockfish & Black 
rockfish 


North of 42° N. fat.| 5,000 Ib/ 2 months, no more than 1,200 tb of which may be species other than black or blue rockfish » 


42° - 40°10' N. lat.) 6,000 Ib/ 2 months, no more than 1,200 Ib of which may be species other than.black or blue rockfish = 


CLOSED | 300 Ib/ month | CLOSED 
Pacific cod Not limited 1,000 Ib/ 2 months 


200,000 tb/ 2 150,000 ib/ 2 


Other Fish” Not limited 
PINK SHRIMP NON-GROUNDFISH TRAWL (not subject toRCAs) 


100,000 Ib/ 2 months 


Effective April 1 - October 31: groundfish 500 Ib/day, multiplied by the number of days of the trip, not 
to exceed 1,500 Ib/trip. The following sublimits also apply and are counted toward the overall 500 
Ib/day and 1,500 Ib/trip groundfish limits: lingcod 300 Ib/month (minimum 24 inch size limit); sablefish 
2,000 Ib/month, canary, thornyheads and yelloweye rockfish are PROHIBITED. All other groundfish 
{species taken are managed under the overall 500 Ib/day and 1,500 Ib/trip groundfish limits. Landings of 
these species count toward the per day and per trip groundfish limits and do not have species-specific 
limits. The amount of groundfish landed may not exceed the amount of pink shrimp landed. 


Salmon trollers may retain and land up to 1 Ib of yellowtail rockfish for every 2 Ibs of salmon landed, 
with a cumulative limit of 200 Ib/month, both within and outside of the RCA. This limit is within the 200 
!b per month combined limit for minor shelf rockfish, widow rockfish and yellowtail rockfish, and not in 
addition to that limit. All groundfish species are subject to the open access limits, seasons and RCA 
restrictions listed in the table above. 


1/ Bocaccio, chilipepper and cowcod rockfishes are included in the trip limits for minor shelf rockfish. 
Splitnose rockfish is included in the trip limits for minor slope rockfish. 
2/ “Other flatfish” are defined at § 660.302 and include butter sole, curifin sole, flathead sole, Pacific sanddab, rex sole, rock sole, 
sand sole, and starry flounder. 
3/ For black rockfish north of Cape Alava (48°09.50' N. lat.), and between Destruction Is. (47°40' N. lat.) and Leadbetter Pnt. (46°38.17' N. lat.), 
there is an additional limit of 100 Ibs or 30 percent by weight of all fish on board, whichever is greater, per vessel, per fishing trip. 
4/ The size limit for lingcod is 24 inches (61 cm) total length. 
5/ “Other fish” are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers, and kelp greenling. 
Cabezon is included in the trip limits for “other fish.” 
6/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by dépth contours 
but specifically defined by lat/long coordinates set out at § 660.390. 
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram. 
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Table 5 (South) to Part 660, Subpart G 


-- 2006 Trip Limits for Open Access Gears South of 40°10' N. Lat. 
Other Limits and Requirements Apply -- Read § 660.301 - § 660.390 before using this table 


122005 


JAN-FEB MAR-APR MAY-JUN | JUL-AUG SEP-OCT | NOV-DEC 
Rockfish Conservation Area (RCA)”: 
40°10" - 34°27°N. lat. 30fm-150fm | 30 fm-150 fm 
F South of 34°27' N. lat. F ~ 60 fm - 150 fm (also applies around islands) 


See § 660.370 and § 660.383 for Additional Gear, Trip Limit, and Conservation Area Requirements and Restrictions. 
See §§ 660.390-660.394 for Conservation Area Descriptions and Coordinates (including RCAs, YRCA, CCAs, Farallon Islands, and Cordell 


Banks). 


State trip limits may be more restrictive than federai trip limits, particularly in waters off Oregon and California. 


Minor slope rockfish” & Darkblotched 


40°10’ - 38° N. lat. Per trip, no more than 25% 0 of weight of the » sablefish la landed 

3 South of 38°N. lat. 10,000 Ib/ 2 months 

4 Splitnose 200 Ib/ month 

6 40°10' - 36°N. lat. 300! to/ day. or 1 ‘tenting per mel of up to 1,000 Ib, not to exceed 5,000 Ib/ 2 months 

Plt. South of 36° N. lat. ihe 350 Ib/ day, or 1 landing per week of up to 1,050 Ib 

8 Thornyheads 

10 South of 34°27' N. lat. “50 Ib/ day, no more than 1,000 Ib/ 2 months _ 

11 Dover sole 

12 Arrowtooth fl flounder 3,000 Ib/month, no more than 300 Ib of which may be species other than Pacific sanddabs. When 

13. Petrale sole # fishing for “other flatfish,” vessels using hook-and-line gear with no more than 12 hooks per line. using 
en hooks no larger than "Number 2” hooks, which measure 11 mm (0.44 inches) point to shank, and up to 

14 English sole 1 Ib of weight per line are not subject to the RCAs. 

15 Other flatfish” 

16 Whiting 300 Ib/ month 

17 Minor shelf rockfish”, Shortbelly, Widow 

18 40°10" - N. lat.}300 Ib/ 2 months CLOSED | ato Ib/ 2 months | 300 Ib/ 2 months 

19 South of 34°27' N. lat. 750 Ib/ 2 months 

20 Canary rockfish CLOSED 
21 Yelloweye rockfish CLOSED 


Cowcod 


CLOSED 


Bocaccio 
lat. 


South of 34°27" N. lat. 


200 Ib/ 2 months} 


100 Ib/ 2 months 


CLOSED 


100 tev 2 monthg 


Minor nearshore rockfish & Black 


27 Shallow nearshore 
28 Deeper nearshore 
29 40°10' - 34°27'N. lat. 
30 South of 34°27" N. lat, 


California scorpionfish 


300 Ib/ 2 mont CLOSED 


(Y43nos)g¢ 


400 months 500 2 mont 
500 Ib/ 2 months} CLOSED 
600 Ib/ 2 months 400 Ib/ 2 months 
300 Ib/ 2 months} CLOSED aie 400 Ib/ 2 months 300 Ib 2 mont 
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Table 5 (South). Continued 
32 Lingcod™ CLOSED 300 ib/ month, when nearshore open | CLOSED 


33 Pacific cod Not limited 1,000 Ib/ 2 months 


200,000 Ib/ 2 | 150,000 Ib/ 2 
34 Spiny dogfish Not limited nae mote 100,000 Ib/ 2 months 


35 Other Fish” & Cabezon Not limited 
36 PINK SHRIMP NON-GROUNDFISH TRAWL GEAR (not subject (0 RCAs) 


Effective April 1 - October 31: Groundfish 500 Ib/day, multiplied by the number of days of the trip, not 
to exceed 1,500 Ib/trip. The following sublimits also apply and are counted toward the overall 500 
Ib/day and 1,500 Ib/trip groundfish limits: lingcod 300 ib/ month (minimum 24 inch size limit); sablefish 
2,000 Ib/ month; canary, thornyheads and yelloweye rockfish are PROHIBITED. All other groundfish 
species taken are managed under the overall 500 !b/day and 1,500 ib/trip groundfish limits. Landings of} 
these species count toward the per day and per trip groundfish limits and do not have species-specific 
limits. The amount of groundfish landed may not exceed the amount of pink shrimp landed. 


RIDGEBACK PRAWN AND, SOUTH OF 38°57.50° N. LAT., CA HALIBUT AND SEA CUCUMBER NON-GROUNDFISH TRAWL 


NON-GROUNDFISH TRAWL Rockfish Conservation Area (RCA) for CA Halibut and Sea | Cucumber: 


75 fm - modified 
40°10" - 38° N. lat. 200 fm ” 


100 fm - 200 fm] * 100 fm - 150 fm 
38° - 34°27’ N. lat. ‘ 75 fm - 150 fm 100 fm - 150 fm 


75 fm - 150 fm 75 fm + 150 fm 
along the along the 
i mainland coast; | 100 fm - 150 fm along the mainland coast, shoreline - 150 fm around} mainland coast; 
South of 34°27" N. tat. shoreline - 150 islands shoreline - 150 
fm around fm around 
islands islands 


NON-GROUNDFISH TRAWL Rockfish Conservation Area (RCA) for Ridgeback Prawn: 


75 fm - modified 


40°10" - 38° N. lat. 200 fm” 


100 fm - 200 fm 100 fm - 150 fm ; 
75 fm - 150 fm 


38°. 34°27 WN. te lat. 75 fm - 150 fm 100 fm - 150 fm 


(Y}NOS) § 


South of 34°27’ N. lat. 100 fm - 150 fm along the mainland coast; shoreline - 150 fm around islands 


Groundfish 300 Ib/trip. Trip limits in this table also apply and are counted toward the 300 Ib groundfish 
per trip limjt. The amount of groundfish landed may not exceed the amount of the target species 
landed, except that the amount of spiny dogfish landed may exceed the amount of target species 
landed. Spiny dogfish are limited by the 300 Ib/trip overall groundfish limit. The daily trip limits for 

sablefish coastwide and thornyheads south of Pt. Conception and the overall groundfish “per trip” limit 

may not be multiplied by the number of days of the trip. Vessels participating in the California halibut 
fishery south of 38°57'30" N. lat. are allowed to (1) land up to 100 Ib/day of groundfish without the ratio 
requirement, provided that at least one California halibut is landed and (2) land up to 3,000 !b/month of 
flatfish, no more than 300 Ib of which may be species other than Pacific sanddabs, sand sole, starry 
flounder, rock sole, curifin sole, or California scorpionfish (California scorpionfish is also subject to the 
trip limits and closures in line 31). 


1/ Yellowtail rockfish is included in the trip limits for minor shelf rockfish and POP is included in the trip limits for minor slope rockfish. 

2/ “Other flatfish” are defined at § 660.302 and include butter sole, curlfin sole, flathead sole, Pacific sanddab, rex sole, rock sole, 
sand sole, and starry flounder. 

3/ The size limit for lingcod is 24 inches (61 cm) total length. 

4/ “Other fish” are defined at § 660.302 and include sharks, skates, ratfish, morids, grenadiers, and kelp greenling. 

5/ The Rockfish Conservation Area is a gear and/or sector specific closed area generally described by depth contours 
but specifically defined by latliong coordinates set out at § 660.390. 

6/ The “modified 200 fm” line is modified to exclude certain petrale sole areas from the RCA. 

To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram. 
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Proposed Rules 


Federal Register 
Vol. 71, No. 33 


Friday, February 17, 2006 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Rural Housing Service. 

7 CFR Part 3550 

RIN 0575—-AC59 


Single Family Housing Loans, Payment 
Assistance 


AGENCY: Rural Housing Service, USDA. 
ACTION: Proposed rule. 


SUMMARY: The Rural Housing Service 
(RHS) proposes to amend its regulations 
for Single Family Housing Loans. This 
action proposes to amend only the 
amount of payment assistance for which 
a borrower qualifies. This action is 
taken to improve distribution of 
program benefits, simplify the 
application process, and improve 
customer service. 

DATES: Written or e-mail comments 
must be received on or before April 18, 
2006. 

ADDRESSES: You may submit comments 
to this rule by any of the following 
methods: 

e Agency Web site: http:// 
www.rurdev.usda.gov/regs/. Follow the 
instructions for submitting comments 
on the Web site. 

e E-Mail: comments@wdc.usda.gov. 
Include the RIN number (0575—AC59) in 
the subject line of the message. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Mail: Submit written comments via 
the U.S. Postal Service to the Branch 
Chief, Regulations and Paperwork 
Management Branch, U.S. Department 
of Agriculture, STOP 0742, 1400 
Independence Avenue SW, Washington, 
DC 20250-0742. 

e Hand Delivery/Courier: Submit 
written comments via Federal Express 
Mail or another mail courier service 
requiring a street address to the Branch 
Chief, Regulations and Paperwork 
Management Branch, U.S. Department 
_ of Agriculture, 300 7th Street, SW., 7th 
Floor, Suite 701, Washington, DC 20024. 


All written comments will be 
available for public inspection during 
regular work hours at the 300 7th Street, 
SW., address listed above. 


FOR FURTHER INFORMATION CONTACT: 
Michael S. Feinberg, Chief, Loan 
Origination Branch, Rural Housing 
Service, USDA, Ag Box 0783, Room 
2214, 1400 Independence Avenue, SW., 
Washington, DC 20250-0783. 
Telephone: 202-720-1474. 


SUPPLEMENTARY INFORMATION: 
Classification 


This rule has been determined to be 
significant by the Office of Management 
and Budget (OMB) under Executive 
Order 12866 and has been reviewed by 
OMB. 


Regulatory Flexibility Act 


In compliance with the Regulatory 
Flexibility Act (5 U.S.C. 601-602), the 
undersigned has determined and 
certified by signature of this document 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule does 
not impose any new requirements on 
Agency applicants and borrowers and 
the regulatory changes affect only 
Agency determination of program 
benefits for individual loans. 


Environmental Impact Statement 


This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, “Environmental Program.” It 
is the determination of RHS that this 
proposed action does not constitute a 
major Federal Action significantly 
affecting the quality of the human 
environment, and in accordance with 
the National Environmental Policy Act 
of 1969, Public Law 91-190, an 
Environmental Impact Statement is not 
required. 


Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private. 
sector. Under section 202 of the UMRA, 
the Agency generally must prepare a 
written statement, including a cost- 
benefit analysis, for proposed and final 
rules with “Federal mandates” that may 
result in expenditures to State, local, or 
tribal governments, in the aggregate, or 


to the private sector, of $100 million or 
more in any one year. When such a . 
statement is needed for a rule, section 
205 of the UMRA generally requires the’ 
Agency to identify and consider a 
reasonable number of regulatory 
alternatives and adopt the least costly, 
more cost-effective or least burdensome 
alternative that achieves the objectives 
of the rule. 

This rule contains no Federal 
mandates (under the regulatory 
provisions of Title II of the UMRA) for 
State, local, and tribal governments or 
the private sector. Therefore, this rule is 
not subject to the requirements of 
sections 202 and 205 of the UMRA. 


Executive Order 13132 


The policies contained in this rule do 
not have any substantial direct effect on 
States, on the relationship between the 
national government and States, or on 
the distribution of power and 
responsibilities among the various 
levels of government. Nor does this rule 
impose substantial direct compliance 
costs on State and local governments. 
Therefore, consultation with the States 
is not required. 


Programs Affected 


This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.410, Low Income Housing Loans. 


Intergovernmental Consultation 


For the reasons set forth in the final 
rule related Notice to 7 CFR part 3015, 
subpart V, this program is excluded 
from the scope of Executive Order (E.O.) 
12372, which requires 
intergovernmental consultation with 
State and local officials. 


Civil Justice Reform 


This proposed rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. In accordance with this 
Executive Order: (1) All State and local 
laws and regulations that are in conflict 
with this rule will be preempted, (2) no 
retroactive effect will be given to this 
rule, and (3) administrative proceedings 
in accordance with the regulations of 
the Agency at 7 CFR part 11 must be 
exhausted before bringing litigation 
challenging action taken under this rule. 


Paperwork Reduction Act 

The information collection 
requirements contained in these ie 
regulations have been approved by OMB 
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under the provisions of 44 U.S.C. 
chapter 35 and have been assigned OMB 
control numbers 0575-0172 in 
accordance with the Paperwork 

Reduction Act. This proposed rule does 
not revise or impose any new 
information collection requirements 
from those mentioned above. 


GPEA Statement 


RHS is committed to compliance with 
the Government Paperwork Elimination 
Act (GPEA), which requires Government 
agencies, in general, to provide the 
public the option of submitting 
information or transacting business 
electronically to the maximum extent 
possible. 


Background 

The U.S. Department of Agriculture’s 
(USDA’s) Rural Housing Service (RHS) 
is proposing to revise the regulations for 
Direct Single Family Housing Loans. 
This action is being taken to improve 
distribution of payment assistance 
subsidies to its section 502 Single 
Family housing direct loan program 
borrowers and simplify the formula for 
determining the level of payment 
assistance granted to new borrowers. 


Economic Impact Analysis 


USDA contracted for a study of its 
payment assistance formula including 
the development of alternatives. This 
study is available for public inspection 
during working hours at Room 2214, 
1400 Independence Avenue, SW., 
Washington, DC 20250-0783. 
Telephone: 202-720-1474. In its study 
of alternatives to the current payment 
assistance formula, RHS began with the 
premise that a new payment assistance 
formula must not increase the cost of 
the program (be subsidy neutral) and 
must serve the same target population. 
These conditions assure that there 
would be no significant economic 
impact resulting from a revision of the 
formula for payment assistance. The 
program will continue to assist very 
low- and low-income, rural residents to 
improve their living conditions and 
economic situation by building equity 
through homeownership. Based on an 
average loan in the range of $83,000 per 
home, for each $1.0 billion in program 
level, RHS provides financing for over 
12,000 single-family homes. This 


investment is instrumental in creating 
over 14,000 direct and indirect jobs. 
Assuming an average salary of $20,000 
per job created, $280 million in 
purchasing power is generated. 
Additionally, these jobs also generate 
additional tax revenue for Federal, 
State, and local governments, as well as 
aid in the stabilization or 
redevelopment of neighborhoods. 
However, the proposed change will 
affect the level of payment assistance 
received by all new borrowers {in 2003 
over 12,500) following the effective date 
of the rule, and for that reason, the 
proposed action has been determined to 
be significant. The effect of the 
proposed rule compared to that of the 
current formula and the other 
alternatives considered is discussed in 
detail below. 


Discussion 

During fiscal year 2004, RHS studied 
its payment assistance formula for the 
Direct section 502 Single Family 
Housing program and concluded that 
changes were needed. 


Current Formula 


RHS administers the single-family 
housing direct loan program authorized 
in section 502 of the Housing Act of 
1949, as amended (42 U.S.C. 1472). The 


program provides loans to low- and very” 


low-income households to purchase 
homes in rural areas, generally defined 
as cities, towns, and unincorporated 
areas with populations of 20,000 or 
less.1 These loans provide financing at 
reasonable rates and terms with no 
down payment required. - 

Pursuant to section 502, eligible 
families must be without adequate 
housing and unable to obtain credit 
through the private sector 2 but able to 
afford the mortgage payments, taxes, 
and insurance on the houses financed 
by RHS. The interest rate on the loans 
can be subsidized to as low as one 
percent. Typically, the mortgage 
payments require 24 to 30 percent of an 
applicant’s income. Although a 38-year 
term is available, most loans are issued 


1 For the purposes of the section 502 program, 
rural areas are statutorily defined in section 520 of 
the Housing Act of 1949, 42 U.S.C. 1490 and its 
implementing regulation, 7 CFR 3550.9. 

2 Section 501(c) (42 U.S.C. 1471[c)). 


with a term of 33-years, and the majority 
of homes initially financed by RHS are 
refinanced through conventional 
mortgages or repaid through property 
sales within eight to ten years. 

For loans made prior to 1995, RHS 
subsidized using a program called 
“interest credit.”” Borrowers made 
monthly payments that were the greater 
of (a) 20 percent of adjusted family 
income; or (b) payments based on the 
loan amortized at a one percent interest 
rate. RHS provided interest credit to 
make up the difference between this 
amount and the amount of the payment 
at the note rate. : 

One drawback of this method was that 
it provided little incentive for borrowers 
to shop for an inexpensive home since 
the borrower’s payment did not increase 
significantly as a result of a higher loan 
amount. Another criticism was that it 
was inequitable. For example, families 
attempting to purchase inexpensive 
homes were denied assistance if the 
formula did not indicate principal, 
interest, taxes, and insurance (PITI) 
would exceed 20 percent of adjusted 
income while borrowers who purchased 
higher cost homes received the 
maximum level of subsidy allowed. 

As a result of these and other 
limitations, RHS implemented a new 
subsidy program effective October 27, 
1995. Under this program called 
“payment assistance,” the subsidy for 
each loan is based on the ratio of the 
household’s annual adjusted income 
(AAI) to the area median income (AMI), 
a figure that the U.S. Department of 
Housing and Urban Development (HUD) 
publishes annually for all U.S. counties. 
To be eligible for payment assistance, 
household income must be within the 
low-income limit, defined as 80% of 
AMI. Once payment assistance is 
granted, the household remains eligible 
for payment assistance in accordance 
with the formula below. The payment 
assistance amount is the difference 
between the note rate payment and the 
greater of (a) the payment at an 


equivalent interest rate and (b) the floor - 


payment. 

The equivalent interest rate is derived 
from a scale based on the ratio of the 
borrower’s AAI to AMI, as described in 
Exhibit 1 below: 


a 
| 
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| 
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EXHIBIT 1.—EQUIVALENT INTEREST RATE SCALE 


When the borrower's adjusted income is 

Equal or than . : Then the 

4 percen uivalent in- 

: But less than terest rate is.” 

(percent) 


The floor payment is also based on 
the ratio of the borrower’s AAI to the 


*Or note rate, whichever is less. In no case will the equivalent interest rate be less than 1 percent. 


EXHIBIT 2.—FLOOR PAYMENT SCALE 


payment assistance for which he or she 


AMI and is scaled to a minimum 
percentage of income that a borrower 
must pay for PITI. 


Exhibit 2 shows this scale: 


AAI as a percentage of AMI 


qualifies, using the assumptions below: 


0.0 percent to 50 percent 
50.01 percent to 65 percent 24 
65.01 percent to 80 percent 


centage o' 
© AAT: $19,000 
rower must © AMI: $30,000 
pay for PITI © Is the borrower eligible? Yes, 
(percent) = because AAI is 63 percent of AMI and 
the eligibility threshold is 80 percent. 
22 
Loan Assumptions: 
26 Initial Principal Amount: $60,000 


The following is the step-by-step 
process for determining a borrower's 
. eligibility for payment assistance under 
the current formula, and the amount of 


EXHIBIT 3.—APPLICATION OF THE PAYMENT ASSISTANCE FORMULA USING THE ABOVE ASSUMPTIONS 


© Loan Term: 33 Years 

© Market Rate: 7 percent 

© Monthly Taxes and Insurance: 
$90.00 (1.8 percent of Initial Principal/ 
12 Months). 


Explanation 


Calculation 


Cost? 
The borrower pays the higher of the following two calculations: 
First Calculation: = 

Based on the ratio of Borrower AAI to AMI (Exhibit 1), the bor- 
rower’s interest rate will be 4 percent, which equates to a 
monthly payment of $273.00. 

Second Calculation: 

The Floor Payment for principal and Interest (This is the fixed per- 
centage of borrower income or the minimum the borrower is re- 
quired to pay to USDA). 

Applicable floor payment percentage for PITI = 24 percent ............. 

Monthly Floor Payment = $380. 

Monthly Floor Payment for principal and interest = $290 ................. 

The borrower pays at Floor Payment for principal and interest = 

$290. 
How much would the borrower pay at the Note Rate of 7%? $389 
Payment Assistance received from USDA = $99 


How Much Does the Borrower Pay to USDA for Principal and Interest 


Applicable Interest Rate at 63% AAI to AMI Ratio yields 4% equivalent 
interest rate (from chart). 


Initial Principal Amount $60,000 @4% for 33 years = $273.00. 


Applicable percentage for 63% AAI to AMI ratio. 


24% of AAI ($19,000) divided by 12 months. 
PIT! of $380 minus T&I of $90. 

The higher of the two calculations. 

$389 ($60,000 amortized @7% for 33 years). 
$389 — $290 = $99. 


Recently, RHS began to examine 
anecdotal evidence that suggested the 
current formula caused anomalies in the 
distribution of payment assistance to 
borrowers, was complicated and 
difficult to explain, and had other 
unintended consequences, such as 
encouraging borrowers to purchase 


to: 


more expensive housing to qualify for 
increased payment assistance. 

RHS engaged a contractor with 
extensive experience in Federal housing 
programs and other lending programs 


e Assess the extent to which the 
current formula results in unintended 
treatment of borrowers; 


e Examine formulas used in other 
mortgage assistance programs; and 

¢ Develop a simpler and more 
equitable alternative that would not 
result in increased cost to the 
Government but would continue to 
serve the same target market. 

RHS presented the findings and 
preliminary alternatives to a panel of 


8526 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Proposed Rules 


rural housing industry leaders and 
obtained their feedback. RHS then 
further analyzed two potential 
alternatives to the current formula. The 
results of these analyses follow. 


Assessment Based on Historical and 
Sensitivity Analyses 

The assessment RHS commissioned 
included a sensitivity analysis of the 
factors that comprise the payment 
assistance formula; a historical analysis 
of 219,218 loans closed between 
October 26, 1995 and November 5, 2003; 
and research on other affordable single- 
family housing loan programs. 
Affordable single-family programs 


researched include programs offered by 
the Department of Housing and Urban 
Development, State agencies, and non- 
government entities. The historical 
analysis summarized borrower and loan 
characteristics and used the theoretical 
findings of the sensitivity analysis to 
evaluate whether borrowers with similar 
income characteristics received different 
levels of payment assistance. The results 
of the historical analysis support the 
theoretical findings of the sensitivity 
analysis. 


Summary of Loan Characteristics 


Of the 219,218 loans, 70 percent 
(152,830 loans) were non-leveraged 


loans, and 151,107 of those were 
analyzed. Leveraged loans were 
analyzed and will be discussed 
separately below because of the way the 
Agency considers these loans for 
payment assistance. The balance of the 
non-leveraged loans were excluded 
because of missing data. Of the 151,107 
observations, 54 percent of the 
borrowers have housing costs at or 
below 26 percent of their AAIs. 


Exhibit 4 presents loan characteristics 
of borrowers based on payment 
calculation methods: Effective interest 
rate (EIR) and floor payment. 


EXHIBIT 4.—KEY CHARACTERISTICS OF RHS 502 DIRECT LOAN BORROWERS (NON-LEVERAGED LOAN AGREEMENTS) 


Average A Average | Average | pverage | Piti cost 

: Percent | Average | Average AAI as Average verage | borrower payment 9 , z, 

Payment calculation method Count of total AAI AMI percent of EIR Be contribu- assist- Pl oeien pind est 
AM tion ance amt. percent of 

: AAI 

EIR 95,248 62) $14,102| $38,348 38 1.61 $77,587 $260 $236 52 47 
Floor 57,582 38 20,439 41,080 - 50 2.09 70,329 310 142 69 25 
EMRE Sent SeoRS 152,830 100 16,489 39,377 42 1.79 74,852 279 201 58 39 


The table shows that 62 percent of the 
borrowers have principal and interest 
payments based on the EIR. These 
borrowers have lower annual adjusted 
incomes, live in areas with lower area 
median incomes, and have higher initial 
principal amounts, all of which cause 
their total housing cost to average 47 
percent of their income, as opposed to 
a portfolio average of 39 percent. 
Conversely, borrowers with higher 
incomes pay only 25 percent of their 
incomes toward housing costs. 


. Historical and Sensitivity Analyses 


Four factors determine the payment 
assistance amount that RHS Single 
Family housing direct loan program 
borrowers receive: (1) AMI, (2) 
borrower’s AAI, (3) the initial principal 
amount of the loan, and (4) taxes and 
insurance cost. The purpose of the 
sensitivity analysis was to evaluate how 
changes in each of the four factors affect 
the borrower’s contribution and the 


level of payment assistance, holding the 
other three factors constant. The 
baseline assumptions for this analysis 
represent a typical 502 loan and are _ 
used as examples in the RHS section 
502 servicing handbook. They are as 
follows: 

¢ Borrower’s AAI: $19,000 

e AMI: $30,000 

¢ Initial Principal Amount: $60,000 

¢ Loan Term in Years: 33 

e Market Rate: 7 percent 

¢ Monthly Taxes and Insurance: $90 
(1.8 percent of Initial Principal Amount/ 
12 months) 

The results of the sensitivity analyses 
are as follows. Where relevant, 
historical data has also been included. 


Changing AMI, Holding Other Factors 
Constant 


An RHS borrower who decides to buy 
a home in a county with a lower median 
income receives less payment assistance 
than he or she would in a higher income 


county, even when the home price, 
taxes, and insurance are exactly the 
same in the two counties. Similarly, 
when an RHS borrower whose income 
stays constant lives in a county where 
the AMI increases, he or she receives 
additional payment assistance; and if 
the county’s economy declines and the 
AMI drops, he or she receives less 
payment assistance. This occurs because 
payment assistance is determined by the 
ratio of the borrower’s AAI to the 
county’s AMI. 


The actual examples in Exhibit 5 
illustrate the way in which AMI skews 
the amount of payment assistance a 
borrower receives, all other factors being 
equal. The first example shows this 
dynamic by examining two borrowers in 
different counties. The second example 
shows what happens to the amount of 
payment assistance a borrower receives 
from one year to the next when income 
stays constant but county AMI changes. 


EXHIBIT 5.—IMPACT OF CHANGES IN AMI ON PAYMENT ASSISTANCE, CURRENT FORMULA 


; Initial Adjusted Area AAI as a Payment 
Example | Borrower County and state principal annual median percent of | Original PIT! | assistance 
amount income income AMI amount 
1 A Kingfisher County, OK ............. $56,000 $20,440 $31,300 65 $446 $4 
Suffolk County, VA 56,000 20,440 44,400 46 446 70 
Difference 13,100 66 
2 Cc Tulare County, CA ................ 54,431 19,330 38,600 50 425 39 
Dcctincen Tulare County, CA 0.00... 54,431 19,330 39,200 49 425 71 


| 
| 
: 
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EXHIBIT 5.—IMPACT OF CHANGES IN AMI ON PAYMENT ASSISTANCE, CURRENT FORMULA—Continued 


Example 


Borrower 


County and state 


Initial 
principal 
amount 


Adjusted 
annual 
income 


Area 
median 
income 


AAI as a 
percent of 
AMI 


Original 


Payment 
assistance 
amount 


Difference 


600 


In addition to showing the 
discrepancies in payment assistance for 


similar borrowers under the current 
formula, these examples highlight the 
formula’s inefficiencies. In Example 1, 
the borrower in the lower income 
county receives considerably less 
payment assistance—in this case, 
Borrower A receives 17.5 times less 
assistance than Borrower B, yet their 


AAI is identical. Example 2 shows how 


small changes in AMI can lead to 
significant changes in payment 
assistance. The AMI in Tulare County 


increased by 1.5 percent from one year 


EXHIBIT 6.—IMPACT OF CHANGES IN INCOME ON BORROWER’S PAYMENT AND PAYMENT ASSISTANCE, CURRENT FORMULA 


to the next, yet Borrower C’s payment 


assistance increased by 82 percent. Even 
if the cost of living increased with the 
rise in AMI, it is unlikely that Borrower 
C needed an 82 percent increase in 
assistance in order to adjust to this 


change. 


The historical analysis found that a 
difference of $244 was the largest 
difference in the amount of payment 
assistance two borrowers received who 
had the same incomes, principal 
amount, and taxes and insurance. The 
smallest difference was $14. 


Changing AAI, Holding Other Factors 
Constant 


Two noteworthy phenomena occur 
when AAI changes while the other three 
factors are held constant: First, 
borrowers who pay the equivalent 
interest rate (those with very low 
incomes) receive a fixed amount of 
payment assistance, regardless of 
income; while those who pay based on 
the floor payment receive payment 
assistance that varies with their income. 


Exhibit 6 illustrates this result. 


AAI as a 
percent of 
AMI 


Floor 
ment of P&l 


Borrower's 
PIT! cost 
with assist- 
ance as a 
percent of 

AAI 


Applied per | applied EIR | Original 
percent) | total 
22 1 479 
22 1 479 
22 1 479 
22 1 479 
22 1 479 
22 1 479 
22 1 479 
24 2 479 
24 2 479 
24 2 479 
24 2 479 
24 2 479 
24 3 479 
24 3 479 
24 3 479 
24 3 479 
24 3 479 
24 4 479 
24 4 479 
24 4 479 
24 4 479 
24 4 479 
26 5 479 
26 5 479 
26 5 479 
26 5 479 
26 5 479 
26 6 479 
26 6 479 
26 8 479 
26 6 479 


Borrower’ pitt con 
rrowers con- 
Payment | “Pal con- | Assistance | ‘tribution 
tribution portion 
(percent) 
178 178 211 56 
178 178 211 56 
178 178 56 
178 178 211 56 
178 178 211° 56 
178 178 211 56 
178 181 208 57 
207 212 177 63 
207 218 171 64 
207 224 165 66 
207 230 159 67 
207 236 153 68 
239 242 147 69 
239 248 141 71 
239 254 135 72 
239 260 129 73 
239 266 123 74 
273 273 116 76 
273 278 111 77 
273 284 105 |. 78 
273 290 99 79 
273 296 93 81 
310 335 54 89 
310 341 48 90 
310 348 41 91 
310 354 35 93 
310 361 28 94 
348 367 22 95 
348 374 15 97 
348 380 9 98 
348 387 2 100 


This outcome is not undesirable: 
borrowers with higher incomes receive 


less assistance as their incomes 
increase, while borrowers at the lower 
end of the spectrum receive a capped 


amount of assistance, helping to ensure 


that the housing needs of low-income . 


families are met at reasonable cost ta the 


taxpayer and the level of assistance 


provided decreases as family income 


increases. 


However, the second phenomenon 
that occurs with certain increases in 
income is problematic: for borrowers 
whose payments are based on the floor 
payment, a small increase in income can 
lead to a large decrease in payment 
assistance. This happens because the 
required floor payment is divided into 


three tiers that increase at a much 
greater rate than income. For example, 
when a borrower’s income increases 
from 50 percent of AMI to 50.01 
percent, the required floor payment 
jumps from 22 percent of income to 24 
percent; when borrower income 
increases from 65 percent of AMI to 
65.01 percent, the floor payment jumps 
to 26 percent of income. Exhibit 7 
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| 
| | 
| 
$13,000. ............. 148 | 
$13,500 154 | | + 
$13,600 ............. | 159 | | 24 
| 
$14,500 176 | 
$14,800 181 | 2 
$15,100 212 | 
q $15,400 218 | | > 
$15,700 | 224 | 
$16,000: .........:... | 
3 $16,300 236 | 
: $16,600 ............. | 242 | | > 
$16,900 ............. 248 | 
$17,200 254 | 
$17,500 260 
4 $18,100 | 
4 $20,500 | 
$20,800 361 | | 28 
4 367 | | 
$21,400 374 | | 
4 380 | | 
$22,000 387 | 
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illustrates the impact on payment 


also pushes the borrower into the next 
assistance of a $300 increase in AAI that _ tier of floor payments: 


EXHIBIT 7.—IMPACT OF MARGINAL INCREASES IN INCOME ON PAYMENT ASSISTANCE, CURRENT FORMULA* 


PITICost 


Adjusted AAI as a with assist- Payment Net Loss of 
Example annual in- percent of PITI ance asa assistance | P cieore annual in- i 
come AMI percent of amount come 
AAI amount 


Income $14,800 50 $479 22 $208 
Increase 1 15,100 51 479 24 177 
Change 300 2 -31 -372 $72 
Income 19,300 65 479 24 93 
Increase 2 19,600 66 | . 479 26 54 


Changing the Initial Principal Amount, 
Holding Other Factors Constant 


When only the principal amount 
varies and all other factors are held i 
constant, payment assistance increases q 
at a faster rate relative to increases in © 
principal when the borrower pays based 
on the floor payment than when he or 
she pays based on the equivalent 
interest rate. 

The following exhibit illustrates this 
dynamic. 


who are already at the lower end of the 
income scale can suffer a financial 
setback when they earn a pay increase; 
sometimes they have more to lose than 
gain when their AAI rises. A more 
equitable formula would leave the 
borrower at least as well off as he or she 
was before the pay increase. 


The first income increase of $300 gets 
offset by a loss of $372 in payment 
assistance, while the second income 
increase of $300 gets offset by a loss of 
$468 in payment assistance. The overall 
trend to decrease payment assistance as 
income increases is logical; as 
borrowers’ earnings increase, they need 
less Government assistance. However, 
the unfortunate consequence of 
staggering the floor payments in two 
percent increments is that borrowers 


EXHIBIT 8.—IMPACT OF CHANGES IN PRINCIPAL AMOUNT ON BORROWER’S CONTRIBUTION, CURRENT FORMULA 


Borrower's 
PITI 
Initial prin- Floor Floor Borrower's Borrower's 
cipal Original | payment of | payment of @ contribution PITI portion 
amount to Pl (percent) as percent 


of AAI 


$324 24.0 


52,400 ...... 340 430 380 290 239 290 50 88 24.0 
54,800 ...... 355 445 380 290 249 290 65 85 24.0 
57,200 ...... 371 461 380 290 260 290 81 82 24.0 
59,600 ...... 386 476 380 290 271 290 96 80 24.0 
62,000 ...... 402 492 380 290 282 290 112 77 24.0 
64,400 ...... 417 507 380 290 293 293 124 76 24.2 
75,200 ...... 487 577 380 290 342 342 145 75 27.3 


30.4 


557 


The exhibit shows that, given the 
formula inputs used in the sensitivity 

- analysis, when the principal amount is 
between $50,000 and $62,000, the 
borrower's PITI cost with payment 
assistance equals 24.0 percent. Within 
this range of principal amounts, the 
borrower’s contribution for principal 
and interest is fixed at the floor payment 
of $290 per month, while payment 
assistance increases to make up the 
difference between the borrower's 
contribution and the note rate. Thus, the 
borrower has the strongest incentive to 
purchase the $62,000 house rather than 
a cheaper one within the 24 percent 
range. Once the principal is greater than 
$62,000 and the borrower pays based on 


the EIR, the borrower’s contribution is 
no longer fixed but increases as 
principal increases. Payment assistance 
also increases with principal, but not as 
quickly as when the borrower pays at 
the floor rate. 


inputs to the formula create an 
economically optimal purchase price for 
each borrower, this price is not 
necessarily the one at which a buyer 
will purchase a house. There are many 
other important and potentially © 
overriding factors in the borrower's’ 
decision-making process, including the 
availability of appropriate housing at a 
price he or she can afford, the location 
of the housing, quality of the 
neighborhood and schools, and safety, 
among others. It is possible that a house 
at the buyer’s optimal price is not 
available and does not meet his or her 
other criteria. The optimal price is 
solely based on the four inputs to the 


Thus, the current formula provides an 
incentive to borrowers to purchase the 
most expensive home within a fixed 
range of principal amounts’in this 
example, the $62,000 house. It is 
important to note, however, that the 
optimal purchase price has nothing to 
do with the housing market and will 
vary with each buyer’s income, AMI, 
taxes and insurance, and the market rate 
on the loan—it is not uniform across 
RHS borrowers. In addition, while the 
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$50,000 .... | 
86,000 ...... 647 | 80 | 290 391 | 91 | 166 | 74 
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payment assistance formula and does 
not reflect any market or quality factors. 


Changing Tax and Insurance (T&I) Cost, 
Holding Other Factors Constant 


The analysis indicates that when a 
borrower’s payment is based on the 
floor payment, the payment assistance 
amount matches the increase in T&l 
dollar-for-dollar. When a borrower's 
payment is based on EIR, the payment 
assistance amount is not affected by the 
change in T&l. As a result, very low- 
income borrowers must bear the burden 
of increased taxes and insurance 
without an increase in payment 
assistance, while low income borrowers 
receive a dollar-for-dollar match. This 
formula characteristic makes it difficult 
not only for very low-income borrowers 
to adjust to increased tax and insurance 
costs, but also for RHS to provide 
servicing assistance to very low-income 
borrowers who get behind in their 


payments as a result of a tax or 
insurance increase. Sixty-two percent of 
borrowers in the historic dataset pay 
based on the EIR and thus do not 
receive extra payment assistance when 
their T&I amount increases. 


Market Research 


Included in the assessment of the 
payment assistance formula was a 
comparative analysis to identify other 
affordable housing programs whose 
features could be compared to and 
contrasted with the section 502 
program. None of the programs 
reviewed offered the same depth of 
subsidy available through the section 
502 program, although many were 
similar in other respects. The single 
most important differentiating factor is 
the target market served by the section 
502 program. The following programs 
were the primary focus of the 
comparative analysis: 


¢ HUD Housing Choice Voucher 
Programs—Homeownership and Tenant 
Based 

e Minnesota Housing Finance 
Agency, Minnesota Mortgage Program, 
Homeownership Assistance Fund 

e HUD Home Investment 
Partnerships Program (HOME) 

¢ Virginia Department of Housing and 
Community Development—Share 
Homeless Intervention Program 

e Habitat for Humanity International 

e City of Longmont/Boulder County, 
Colorado Downpayment Assistance 
Program 

e City of Livermore, California 
Downpayment Assistance Program 

e Illinois Housing Development 
Authority, First Time Homebuyer 
Program (Revenue Mortgage Bond 
Program) 

Exhibit 9 shows how key features of 
these various programs compared to 
those of the section 502 program. 


EXHIBIT 9.—PROGRAM FEATURES OF THE SECTION 502 AND COMPARABLE AFFORDABLE SINGLE FAMILY HOUSING 


PROGRAMS 
Program feature Section 502 Comparative analysis observations 
Use of HUD AMI HUD AMI is used as an eligibility criterion, for 


Use of Housing Cost-PITI-to-Income Ratios ...... 


Assistance Calculation 


Assistance Administration .... 


Assistance Recapture 


targeting purposes, and as a payment as- 
sistance formula factor. 


PITI-to-income ratios are used during the un- 
derwriting process to determine repayment 
ability. 


Payment Assistance is calculated by first de- 
termining the borrower's PI contribution. 
Payment Assistance covers the difference 
between PI and this contribution. 

Continual Assistance, given that borrowers 
meet income and occupancy eligibility re- 
quirements. 


Entire amount of payment assistance is sub- 

ject to recapture, given that it is less than 
the adjusted appreciation value. Payment 
assistance is always subject to recapture. 


—Eligibility criterion. 

—Assistance limits. 

—Financing terms. 

—Targeting. 

—Repayment ability. 

—Program eligibility. 

—Assistance eligibility. 

—Participant contribution. 

—Participant need is met up to a limit. 

—Participant need is met up to a limit after a 
required participant contribution. 


—Continual assistance. 

—tLimited assistance. 

—Limited, deceasing assistance with eventual 
cut-off. 

—One time assistance. 

—Entire amount. 

—Pro-rated percentage. 

—Recapture due within a finite timeframe. 


The most noteworthy finding of the 
market research was that while all of the 
homeownership and rental subsidy 
programs used income as a percentage 
of AMI as an eligibility criterion, none 
of the programs used the figure as a 
determinant of the amount of assistance 
received, as under the section 502 
Program. 


Other uses of AMI in program 
administration include: 

e Income eligibility, including 
income floors, to determine repayment 
capacity and program eligibility; 

e Assistance limit/financing term 
determination; and 


e Targeting specific parts of the 
population for assistance. 


Public Forum 


On February 3, 2004, RHS hosted a 
forum of rural housing industry leaders 
at which it presented the findings of the 
sensitivity and historical analyses and 
market research, proposed preliminary 
alternatives to the current payment 
assistance formula, and solicited 
feedback from the participants to 
address inequities in the current 
formula. 


Preliminary Alternatives for Calculating 
Payment Assistance 


RHS directed that alternatives to the 
current payment assistance formula 
meet the following criteria: 

e Alternatives must provide service to 
the same target market currently eligible 
to receive assistance, 

e Alternatives must be subsidy 
neutral, and 

e Alternatives must simplify the 
method of determining the levels of 
payment assistance received. 

Given these criteria and the feedback 
from the industry forum, five 
alternatives were developed. Because of 
the distributional inequities created by 


| 
| 
| 
| 
| 
| 
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basing payment assistance on AMI, and 
the lack of precedent for using AMI as 
a determinant of payment assistance in 
comparable affordable housing 
programs, none of the alternatives 
include AMI in the formula for 
calculating payment assistance. 

The alternatives are as follows: 

Alternative 1: Calculate Monthly 
Payment Assistance based only on the 
borrower's AAI. 

Alternative 2: Calculate Monthly 
Payment Assistance based on the 
borrower's AAI (building on Alterative 
1) but the borrower’s contribution 
equals the greater of (a) 25 percent of 
AAI for PITI; and (b) principal and 
interest payment based on a one percent 
interest rate, plus taxes and insurance. 

Alternative 3: Calculate Monthly 
Payment Assistance as the difference 
between principal and interest at the 
note rate and principal and interest 
calculated at a below-market interesf 
rate that is tied to the borrower’s AAI. 

Alternative 4: Calculate Monthly 
Payment Assistance as the difference 
between PITI at the note rate and the 
greater of (a) 24 percent of the 
borrower's AAI plus utilities and 
maintenance costs; and (b) principal 
and interest payment based on a one 
percent interest rate, plus taxes and 
insurance. 

Alternative 5: Offer an up-front 
principal reduction that results in a 


borrower's payment being 24 percent of 
AAI, with the up-front principal 
reduction amount being provided as a 
zero-interest loan to be repaid in full 
upon graduation from the section 502 
program. 

Analyses of the five options 
eliminated Alternatives 1, 4, and 5. 
Alternative 4 was found to be very 
similar to Alternative 2, but difficult to 
explain because of the utility and 
maintenance cost component. In 
addition, an accurate utility and 
maintenance allowance would be 
difficult to establish on a nationwide 
basis. Alternative 1 was eliminated 


. because it would not serve the same 


target market. This is because 
alternative 1 is based only on the 
borrower’s income, without regard to 
loan amount or taxes and insurance. 
Alternative 5 was not subsidy neutral in 
any year but the first. 

The contractor performed a sensitivity 
analysis to compare treatment of 
borrowers by the current formula, 
Alternative 2, and Alternative 3 along 
the same dimensions as the sensitivity 
analysis performed on the current . 
formula. Based on borrower and loan 
characteristics for FY 2003, the 
sensitivity analyses were performed . 
under the following assumptions: 

Borrower's AAI: $21,000 

e AMI: $44,000 

e Initial Principal Amount: $90,000 


e Loan Term in Years: 33 
e Market Rate: 7 percent 


¢ Monthly Taxes and Insurance: $120 
(1.6 percent of Initial Principal Amount/ 
12 months) 


The results are as follows: 


Changing AMI, Holding Other Factors 
Constant 


Since Alternatives 2 and 3 both 
eliminate AMI by design, there is no 
variability in the amount of payment 
assistance borrowers receive based on 


-AMI under either of these alternatives. 


Under the current payment assistance 
formula, the amount of payment 
assistance varies with AMI. 


Changing AAI, Holding Other Factors 
Constant 


Under the current formula and the 
two alternatives, there is a maximum 
payment assistance amount. The current 
formula and Alternative 2 provide fairly 
similar amounts of payment assistance 
while Alternative 3 provides a greater 
amount of payment assistance to almost 
all borrowers whose incomes are above 
the cap. 

Exhibit 10 shows this effect. 


Exhibit 10.—Impact of Changes in 
Income on Payment Assistance, Current 
Formula and Alternatives 


BILLING CODE 3410-XV-P 


a 
| 
i 
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O Current Formula 
Alternative 2 
Alternative 3, 


3 


PA to Borrowers with Different AAI 


3 

£ 

© 

= 

N 


$0 


Assumptions for Exhibit 10: (2) T&I = 1.6 percent of loan amount (4) AMI = $44,000 
(1) Loan amount = $90,000 (3) Note rate = 7 percent 
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Under the current formula, the cap is 
determined by the ratio of AAI to AMI. 
When the ratio increases, the amount of 

. payment assistance drops by more than 
the increase in income. This effect does 
not occur under either Alternative 2 or 


EXHIBIT 11.—IMPACT OF CHANGE IN INCOME ON BORROWER PAYMENT AND PAYMENT ASSISTANCE, ALTERNATIVE 2 


Alternative 3. The table below shows a 
borrower’s monthly payments when 
income equals $21,000, $22,000, and 
$23,000, with tax and insurance 
payments ranging from 0.5 percent to 
3.5 percent of the loan. Borrower 


payments that are not bolded are based 
on 25 percent of income. In this 
example, the borrower pays 25 percent 


when T&l is relatively low. The 


borrower payments that are BOLDED are 


based on a one percent interest rate. 


T&l as 
percent of 
loan 


T&l 


Income = $21,000 


Income = $22,000 


Income = $23,000 


PITI 


Borrower 


payment for 
PITI 


Borrower 
payment for 
PITl 


Borrower 


payment for 
PITI 


Payment 
assistance 


WNH 


$479 
479 
479 
479 
479 
479 
479 
479 
479 
479 
479 
479 
484 
499 
514 
529 


$21,000 to $22,000, the monthly 


increase of $240 and a net gain in 


Thus, when the borrower’s payment is 
based on 25 percent of income, and the 
borrower’s annual income goes from 


payments increase by $20, for an annual 


income of $760. When the borrower's 
payment is based on the one percent 
interest rate, the amount of the payment 
does not change. Similarly, when the 
borrower’s payment is based on 25 


EXHIBIT 12.—IMPACT OF CHANGE IN INCOME ON BORROWER PAYMENT AND PAYMENT ASSISTANCE, ALTERNATIVE 3 


percent of income and income goes from__ will not face a situation in which a loss 
in payment assistance exceeds an 
increase in earnings. Exhibit 12 shows 


$21,000 to $23,000, the monthly 
payment increases by $40, for an annual 
increase of $480 and a net gain in 
income of $1,520. When the borrower’s 
payment is based on the one percent 
rate, his or her payment does not 


change. 


Under Alternative 3, the EIR scale 
increases so gradually relative to 


how borrower payments increase with 


income, assuming the loan and 
borrower characteristics described at the 


beginning of this section. The payments 


increases in income that the borrower 


do not change with taxes and interest, 
unlike under Alternative 2. 


Income 


Borrower pay- 
ment for PITI 


Payment - 
assistance 


PITI 


$21,000 


$22,000 
$23,000 


$408 
419 
431 


$295 
284 
273 


$703 
703 
703 


the borrower who earns $21,000 


As Exhibit 12 shows, a borrower who 
earns $21,000 and receives a $1,000 
raise must pay an additional $11 per 
month for housing, or $132 per year. If 


receives a $2,000 pay raise, the payment 


increases by $23 per month, or $276 per 


year. 


Changing the Initial Principal Amount, 


Holding Other Factors Constant 


Under the current formula the 


house at the upper end of a certain price 


range. The same phenomenon occurs 


borrower has an incentive to purchase a 


under Alternative 2, as shown in Exhibit 
14 below. 


EXHIBIT 14.—IMPACT OF CHANGES IN PRINCIPAL ON BORROWER PAYMENT AND PAYMENT ASSISTANCE 


Number 


Principal 


T&l 


Borrower 
payment 
ITI 


Payment 
assistance 


— 


$313 
391 
438 
438 


Payment Payment : 
assistance assistance = : 
50} $38| $621 $438 $183 $458 $162 $142 : 
70 53| 636 438 198 458 177 157 3 
90 68 651 438 213 458 192 172 4 
10 83| 666 438 228 458 207 187 
30 98 681 438 243 458 222 202 é 
50 113} 696 | 438 258 458 237 217 : 
70 128 711 438 273 458 252 232 ; 
90 143 726 438 288 458 267 247 
10 158 741 438 303 458 282 262 ‘ 
i et 2.30 173|- 756 | 439 316 458 297 277 
2.50 | 188 771 | 454 316 458 | 312 292 
SRG ERED 270! 203 786 469 316 | 469 | 316 307 
290|/ 801 | 484 316 484 316 316 ] 
~ Sat Sane 3.10 233 S16 | 499 316 499 | 316 316 : 
3.30; 248| 831 514 316 514 | 316 316 
| SRE 3.50 263 846 | 529 316 529 316 316 
| 
50,000 67 0 
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EXHIBIT 14.—IMPACT OF CHANGES IN PRINCIPAL ON BORROWER PAYMENT AND PAYMENT ASSISTANCE—Continued | 


x Number 


Principal 


T&l 


PITI 


Borrower 
payment 


Payment 
assistance 


80,000 
90,000 
_ 100,000 

110,000 
120,000 
130,000 


120 
133 
147 
160 
173 


188 
266 
344 
387 
422 
457 


As Exhibit 14 shows, the borrower’s 
payment is the same when the principal 
ranges between $40,000 and $90,000, so 


the borrower has an incentive to 
purchase the $90,000 house. 


Under Alternative 3, however, this 
effect does not occur because both the 


borrower’s payment and the payment 
assistance increase with the principal 


amount. The following exhibit 
illustrates this dynamic. 


EXHIBIT 15.—IMPACT OF CHANGE IN PRINCIPAL ON BORROWER PAYMENT AND PAYMENT ASSISTANCE, ALTERNATIVE 3 


173 


590 


Borrower 

Principal T&l at 1.6% payment for 


426 


and Alternative 2, borrowers with 
4 higher loan amounts receive more 
payment assistance than under 
Alternative 3, while borrowers with 


In addition, under the current formula lower initial principal amounts receive 
more payment assistance under 
Alternative 3 than under either the 

current formula or Alternative 2. Exhibit 
16 shows this effect. 


Exhibit 16.—Impact of Changes in 
Principal on Payment Assistance, 


» 


Current Formula and Alternatives 


j 
| 
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Loan Amounts 


s 


PA to Borrowers with Different Loan Amounts 
(AAI = $21,000, AMI = $44,000, T&l = 1.6% of Original Amount) 


F 


Ss 


< 8 8 8 
a 


$250 


S 


($) 
$500 
$450 


Assumptions for Exhibit 16: ‘ (2) T&l = 1.6% of loan amount (4)AMI = $44,000 
(1) AAI = $21,000 . (3) Note rate = 7% 
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Changing Tax and Insurance Cost, 
Holding Other Factors Constant 


Under the current formula and 
Alternative 2, payment assistance 
sometimes covers increases in taxes and 
insurance. Under the current formula, 
when the borrower pays at the EIR, 
payment assistance does not change 
with changes in taxes and insurance, 
but when the borrower pays the floor 
payment, payment assistance increases 
to cover increases in taxes and 
insurance. Thus, borrowers whose 
incomes are very low relative to their 


AMI receive a capped amount of 
payment assistance. 


Under Alternative 2, payment 
assistance increases relative to increases 
in taxes and insurance as long as the 
borrower is paying 25 percent of 
income. Borrowers pay 25 percent of 
income when their income is high 
relative to their PITI. When the 
borrower’s payment equals one percent 
plus T&l, the payment assistance 
amount is capped, which means that as 
taxes rise, payment assistance does not. 
This means borrowers in high tax areas 
receive proportionately less payment 


assistance relative to their payment than 
borrowers in low tax areas, all other 
factors being equal. 

Under Alternative 3, payment 
assistance is the same regardless of T&I 
amount. Thus, borrowers with the same 
principal! but different tax and insurance 
rates receive the same amount of 
payment assistance. 

Exhibit 17 below illustrates this 
dynamic: 

Exhibit 17.—Impact of Changes in 
Taxes and Insurance on Payment 


Assistance, Current Formula and 
Alternatives 


a 
a 
4 
a 
‘a 
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PA to Borrowers with Different T&I Costs 
(AAI = $21,000, AMI = $44,000, T&I = 1.6% of Original Amount) 


B Alternative 2 
‘Alternative 3 


Current Formula | 


q 


($) 
$350 


Assumptions for Exhibit 17: 
(1) AAI = $21,000 
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Impact of the Alternatives on the 
Current Market 


In addition to these analyses, the 
contractor also studied the question of 
how both alternatives would impact the 
market that the current formula serves. 
To assess whether each alternative 
formula will serve the same target 
market, three states were selected to 


represent high, medium, and low cost 


states. Average borrowers’ AAI, Initial 
Principal Amount, and T&I were 
calculated for the counties that had at 
least 10 new borrowers in 2002 and 
2003. The counties with the highest 


average borrower’s AAI were selected to 
represent the high-income borrower’s 
profile in each state. The same 
methodology applies to both median 
and low-income borrower profiles in 
each state. The contractor assessed how 
much payment assistance borrowers 
with low, median, and high incomes 
would receive, as well as the proportion 
of their income that would go toward 
housing under each alternative. 


Under the current formula and 
Alternative 2, borrowers receive similar 
payment assistance and pay a similar 
percentage of their income to housing. 


Under Alternative 3, borrowers with 
high incomes in California and Illinois 
receive significantly less payment 
assistance than under the current 
formula, and many of them would also 
pay more than 29 percent of their 
income toward housing, thus 
disqualifying them from receiving a 
section 502 loan. 

Exhibits 18 and 19 below illustrate 
these results: 


Exhibit 18.—Payment Assistance 
Amounts in High-, Medium-, and Low- 
Cost States, Current Formula and 
Alternatives 


i 

> 


Federal Register / Vol. 71, No. 33/Friday, February 17, 2006/ Proposed Rules 


° 
oO 
3 
<= 
® 
2 
< 
> 
a. 


‘OCurrent Formula 
‘Alternative 2 
| BAlternative 3 


{ 


i 


$300 


CA CA (High) IL(Low) IL (median) IL (High) MS (Low) MS MS (High) 
(median) 


(median) 


CA (Low) 


| | 
| 
| 
7 
{ 
| 
| | | | 
2 2 2 2 2 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/ Proposed Rules 


8539 


Exhibit 19.—Adjusted PITI-to-Income Ratios in High-, Medium-, and Low-Cost States, Current Formula and Alternatives 
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In addition, applying the three 
formulas to the new borrowers in FY 
2003 3, the analysis showed that the 
average ratio of borrower PITI with 
assistance to income was nearly 
identical for each formula, with 
Alternative 3 the lowest (26.7 percent) 
and the current formula the highest 
(27.4 percent).* The ratio of payment 


assistance to total payment for 
principal, interest, taxes, and insurance 


was also fairly uniform across the three 


alternatives, with Alternative 3 the 
lowest at (38.3 percent) and the current 
formula the highest at 39.8 percent.® 
More noteworthy was the number of 
current borrowers each formula would 


exclude from the program. Applying the. 


EXHIBIT 19 


requirements of each formula to the new 
borrowers in FY 2003, it was found that 
under Alternative 3 a sizeable number 
would have payments that exceed the 
maximum payment to income ratio of 
29 percent for very low-income 
borrowers and 33 percent for low- 
income borrowers. 


A 
vel ad- to 
justed PITI | income (ex- a < Percent of as Percent of 
percent outliers)* 
(percent) 


28.19 27.43 


Current Formula 
Alternative 2 


28.29 27.53 


Alternative 3 


27.47 26.70 


1.319 ‘se 571 9.59 


2. Based on 5,954 new 


Revision of the Payment Assistance 
Calculation 


RHS proposes to revise the payment 
assistance formula by implementing 
Alternative 2. Payment assistance will 
be calculated by taking the difference 
between the total cost of PITI minus the 
borrower’s contribution, which will be 
the higher of 25 percent of AAI or P&I 
calculated at a 1 percent interest rate 
plus the cost of taxes and insurance. 


Formula 


Payment Assistance = PITI-Borrower’s 
PITI Contribution 


Borrower's contribution is the higher 
of the following calculations: 

© 25% of AAI 

e P&I calculated at 1% Interest Rate 
+ T&I 

Alternative 2 improves upon the 
current formula in that it is a more 
simplified approach and is easier to 
explain to borrowers and others 
interested in the program. Alternative 2 
does not rely on AMI, which was the 
main factor in unintended consequences 
of the current formula. In addition, 
Alternative 2 provides for consideration 
of property taxes and insurance cost 
which is very important in some 
segments of the RHS market. Under 
alternative 2, borrowers may be 
encouraged to buy the most expensive 
home possible in order to get the 
maximum amount of payment 
assistance. This is similar to the current 
formula. The Agency believes that this 
issue is mitigated by loan underwriting 


3 New Non-Leveraged Loan borrowers who have 
loan origination dates within fiscal year 2003 (10/ 
1/02 to 9/30/03) and have the first payment 


* Notes: 1. Exclude the 17 outliers with the percentage exceeding 100%. 
non-leveraged loan borrowers’ information in fiscal yeat 2003. 


criteria, such as repayment ratios and 
Area Loan Limits. Borrowers in high tax 
areas will receive proportionately less 
payment assistance than borrowers in 
low tax areas. This is also similar to the 
current formula. 

Alternative 3, on the other hand, 
provides more generous payment 
assistance to higher income borrowers 
in many Cases, is a more complex 
formula requiring periodic adjustments, 
and would exclude more borrowers 
with PITI costs in excess of 33% of 
income than would Alternative 2 or the 
current formula. 

The impact of implementation of. 
Alternative 2 is the removal of AMI as 
part of the calculation. This will result 
in a more consistent and fair 
distribution of subsidy, in 
neighboring counties. 


Leveraged Loans 


Leveraged loans, under the current 
regulation, are not subject to the floor 
rate portion of the payment assistance 
formula. Payment assistance for a 
leveraged loan is determined using only 
the EIR. This provision has influenced 
the payment assistance calculation as 
well as the amount of funds available 
for borrowers in rural areas. To assess 
the impact of leveraged loans, RHS 


_ included a review of the leveraging 


policy in its overall assessment of the 
payment assistance formula. 

In the mid-1990s, RHS adopted a 
policy of encouraging borrowers to 
obtain a portion of their financing from 
commercial lenders. The rationale 


assistance agreement records in the provided 
dataset. 

4 Average borrowefs’ adjusted PITI-to-Income 
ratio was calculated using a simple average. 


behind this policy was, in part, to 
increase the amount of funds available 
for rural borrowers by utilizing private 
lenders to supply a portion of the 
financing. For example, if RHS has 
authority to lend $1 billion for section 
502 direct loans and borrowers 


' collectively secure 20 percent of their 


financing from private lenders, then 
RHS has effectively increased its 
available funding to $1.2 billion and is 
able to assist 2,500 more families than 
otherwise-would have been possible 
(assuming an average principal amount 
of $80,000). However, the results of the 
payment assistance assessment 
demonstrate that the actual effect of 
leveraging decreases the amount of 
funds available. 


Effects of Leveraging Policy on pe 
Level 


The following exhibits demonstrate 
the effects of the current leveraging 
policy on the amount of funds available 
to finance housing in rural areas. The 
Payment Assistance to Principal and 
Interest payment at the note rate (PA/PI 
Ratio) represents the most significant 
factor that determines the subsidy rate 
for the program. For the purposes of this 
illustration, it is assumed that the other 
four inputs to calculate subsidy rate 
remain constant. Thus, the same 


. percentage change in the PA/PI ratio 


will be carried over to the subsidy rate. 

Further, to demonstrate the effects, it is 

necessary to assume the level of budget 

authority remains the same. 
Definitions: 


5 Average ratio of payment assistance to PITI was 
calculated using a weighted average of original loan 
amounts. 


Scenario | 

| 
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e Program level is the amount of 
financing available to finance single 
family homes. 


* of providing the financing. 


directly with the loan. 


¢ Budget Authority is the actual cost 


e Subsidy Rate is the factor used to 
determine budget authority. It includes 
interest subsidy, a factor of loan losses, 
maintenance, and other costs associated 


The program level is determined by 
‘dividing available budget authority by 
the subsidy rate. For example, under the 
current formula, $201 million in budget 
authority divided by .194 subsidy rate 
(the program subsidy rate for FY 2003) 
equals $1,038 million in program level. 
There is only one subsidy rate for the 
entire section 502 direct loan program, 


which includes both leveraged, and 
non-leveraged loans. The following rates 
are for illustrative purposes to show the 
difference in cost for the leveraging . 
provision of the payment assistance 
formula (i.e. leveraged loans under the 
current formula are not subject to the 
payment assistance floor rate.) 


Exhibit 20. 
CURRENT FORMULA INCLUDING LEVERAGING PROVISION 


Program level 


Budget authority 


Subsidy rate 


PA/PI ratio 


$201 million 


19.40% 


39.75 


ALTERNATIVE 2 WITHOUT LEVERAGING PROVISION 


Budget authority 


Estimated sub- 
sidy rate 


PA/PI ratio 


18.27% 


37.43 


ALTERNATIVE 2 WITH 30% LEVERAGING REQUIREMENT 


Budget authority 


Estimated sub- 
sidy rate 


PA/PI ratio 


$201 million 


23.99% 


49.16 


occurs with the elimination of the 


and dividing the budget authority by 


Conversely, with the inclusion of a 


PA/PI ratio increases by 24 percent. 


Comparing the first two formulas, the 
5.8 percent decrease in the PA/PI ratio 


leveraging provision. Applying the same 
percentage decrease to the subsidy rate 


that result produces a $62 million (or 6 
percent) increase in the program level. 


requirement of obtaining-30 percent of 
each loan from commercial lenders, the 


Applying the same percentage increase 


to the subsidy rate raises it to 23.99 
percent, which causes the program level 
to decrease 19 percent to $838 million. 

Of the 219,281 payment assistance 
agreements analyzed as part of this 
assessment, 66,451 (30 percent) were for 
leveraged loans, meaning that a portion 
of the original principal amount was 
obtained from a private lender.® 

Even though 30 percent of the 219,281 
payment assistance agreements made 
between 1996 and 2003 were associated 
with leveraged loans, the leveraged 


EXHIBIT 21.—DETAILS OF FISCAL YEAR 2003 NEW BORROWERS’ LEVERAGE INFORMATION 


portion of the amount of principal 
financed by borrowers was relatively 
insignificant. Of the 10,502 new 
borrowers in fiscal year 2003, 4,548 (43 
percent) were leveraged loans, but the 
leveraged portion of the principal 
accounted for only 8.16 percent of.the 
total loan level.” The effect of leveraging 
at different thresholds (e.g., 30 percent 
and 40 percent), on the total loan 
volume is demonstrated in the following 
exhibits: 


Leveraged 

PA/P&l @ Number of Number of 

Current formula note rate non lever- leveraged Total loans $ 
year 1 aged loans loans : (percent) 

Actual Payment Assistance .................0... 39.75% 5,954 4,548 10,502 $77.4 M $948 M 8.16 


PAYMENT ASSISTANCE RATIO OF ALTERNATIVE 2 IN YEAR 1 


Scenario 


Provision & threshold 


PA/P&l @ 


note rate in | Leveraged 
year 1 loans Total 
(percent) 


$ Total loan 
amount 


$ Leveraged 
amount 


$ Lever- 
aged/$ total 
percent) 


With Provision 30% Threshold... 49.16 3,850 10,502 
With Provision 20% Threshold 19.15 4,646 10,502 


$0.00 | $948,343.39 
96,999.33 | 948,343.39 
79,169.39 | 948,343.39 


10.23 


0.00 


8.35 


situations in which non-profit organizations 


amount. 


6 Included in the definition of leveraged loans are 


provide a grant to buy down the original principal 


7 The assessment was performed on the borrowers 
who have a loan origination date within fiscal year 
2003 and have the first payment assistance 
agreement in the provided dataset. 


Program level | | 
| | | | | | 
| | 
| | 
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Note: In evaluating the effects of requiring 
borrowers to obtain 30 percent of the 
principal from commercial lenders, it was 
apparent that leveraging would benefit only 
3,850 of the 10,502 borrowers, and the 
remainder would obtain a non-leveraged 
loan. Some elect to pay 25 percent of AAI 
toward PITI, and some are paying at 1 
percent interest rate under a non-leveraged 
scenario. The equivalent amount of leveraged 
principal for the 3,850 borrowers is $97 
million, equaling 10.23 percent of the total 
lending. The same logic would hold true if 
the leveraging threshold was’set at 20 
percent. 


Because leveraging did not appear to 
be achieving the policy objective of 
increasing the funding available for 
rural homeowners, the assessment also 
analyzed the results of raising the 
leveraging threshold to minimum levels 
of 20 percent and 30 percent. Not only 
did establishing a minimum level not 
materially affect the total amount of 
funding available, 8.35 percent and 
10.23 percent respectively, the 
minimum levels significantly increased 
the amount of payment assistance 
required. 


Hence, the policy of using the 
payment assistance formula to 
encourage leveraging actually decreases 
available funding. The effect, with two 
different market interest rates, is 
demonstrated in the following exhibits: 


Assumptions 
(1) AAI = $24,000 
(2) Note Rate = Market Rate 


(3) Annual T&I = 1.8 percent of 
principal 


EXHIBIT 22.—MARKET INTEREST RATE 6 PERCENT © 


PA ratio Weighted 
. Total origi- | USDA loan (PA/USDA | Borrower's PITI-to-in- | average in- 
No. Scenario nal ae amount PA P&l) total P&l come ratio terest rate 
(percent) (percent) (percent) 
Non-Leveraged ............... $90,000 $90,000 $142 $27 $380 
_ BERD Leveraged (20%) ............ 90,000 72,000 204 49 318 21.90 2.0 
OES Leveraged (30%) ............ 90,000 63,000 179 49 344 23.18 2.5 
EXHIBIT 23.—MARKET INTEREST RATE 8 PERCENT 
: Total origi- | USDA loan P, DA rrower's -to-in- | average in- 
No. Scenario nal athe amount PA Pal total P&! | come ratio | terest rate 
(percent) (percent) (percent) 
Non-Leveraged ............... $90,000 $90,000 $267 41 $380 
ORs Leveraged (20%) ............ 90,000 72,000 304 59 343 23.14 2.40 
Leveraged (30%) ............ 90,000 63,000 266 59 381 25.04 3.10 


Based on the results demonstrated by 
this analysis, RHS proposes not to 
provide additional payment assistance 
or use the payment assistance formula 
as a means of encouraging the use of 
leveraged funding. It is simpler to have 
a single calculation. So, in conclusion, 
RHS proposes to adopt Alternative 2, 
under which payment assistance will be 
based on a borrower contribution of 
25% of AAI towards PITI, however in 
no case will the amount of payment 
assistance exceed the amount needed to 
repay the loan if it were amortized at a 
one percent rate. é 


List of Subjects in 7 CFR Part 3550 


Accounting, Housing, Loan 
programs—Housing and community 
development, Low and Moderate 
income housing, Manufactured homes, 
Reporting and recordkeeping 
requirements, Rural areas, Subsidies. 

Therefore, Chapter XXXV, title 7, 
Code of Federal Regulations is proposed 
to be amended to read as follows: 


PART 3550—DIRECT SINGLE FAMILY 
HOUSING LOANS AND GRANTS 


1. The authority citation for part 3550 
continues to read as follows: 


Authority: 5 U.S.C. 301; 42 U.S.C. 1480. 


Subpart B—Section 502 Origination 


2. Section 3550.68 is revised to read 
as follows: 


§3550.68 Payment subsidies. 

RHS administers three types of 
payment subsidies: interest credit, 
payment assistance method 1, and 
payment assistance method 2. Payment 
subsidies are subject to recapture when 
the borrower transfers title or ceases to 
occupy the property. 

(a) Eligibility for payment subsidy. (1) 
Applicants or borrowers who receive 
loans on program terms are eligible to 
receive payment subsidy ifthey 
personally occupy the property and 
have adjusted income at or below the 
applicable moderate-income limit. 

(2) Borrowers with loans approved 
before August 1, 1968, are not eligible 
for payment assistance, even if they 
assumed the loan after that date. 

(3) Payment subsidy may be granted 
for initial loans or subsequent loans 
made in conjunction with an 
assumption only if the term of the loan 
is at least 25 years or more. 

(4) Payment subsidy may be granted 
for subsequent loans not made in 


conjunction with an assumption if the 
initial loan was for a term of 25 years 
or more. 

(b) Determining type of payment 
subsidy. (1) A borrower currently 
receiving interest credit will continue to 
receive it for the initial loan and for any 
subsequent loan for as long as the 
borrower is eligible for and remains on 
interest credit. 

(2) A borrower currently receiving 
payment assistance using payment 
assistance method 1 will continue to 
receive it for the initial loan and for any 
subsequent loan for as long as the 
borrower is eligible for and remains on 
payment assistance method 1. 

(3) A borrower who has never 
received payment subsidy, or who has 
stopped receiving interest credit or 
payment assistance method 1, and at a 
later date again qualifies for a payment 
subsidy, will receive payment assistance 
method 2. 

(c) Calculation of payment assistance. 

_Regardless of the method used, payment 
assistance may not exceed the amount 
necessary if the loan were amortized at 
an interest rate of one percent. 

(1) Payment assistance method 2. The 


- amount of payment assistance granted is 


the lesser of the difference between: 


} 
i 
id 
| 
| 
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(i) The annualized promissory note | 
installment plus the cost of taxes and 
insurance less twenty-five percent of the 
borrower’s adjusted income; or 

(ii) The annualized promissory note 
installment less amount the borrower 


would pay if the loan were amortized at 


an interest rate of one percent. 

(2) Payment assistance method 1. The 
amount of payment assistance granted is 
the difference between the annualized 
note rate installment as prescribed on 
the promissory note and the lesser of: 


(i) The floor payment, which is 
defined as a minimum percentage of 
adjusted income that the borrower must 
pay for PITI: 22 percent for very low- 


‘income borrowers, 24 percent for low- 


income borrowers with adjusted income 
below 65 percent of area adjusted 
median, and 26 percent for low-income 
borrowers with adjusted incomes 
between 65 and 80 percent of area 
adjusted median; or 

(ii) The annualized note rate 
installment and the payment at the 


equivalent interest rate, which is 
determined by a comparison of the 
borrower’s adjusted income to the 
adjusted median income for the area in 
which the security property is located. 
The following chart is used to determine 
the equivalent interest rate. 


Percentage of Median Income and the 
Equivalent Interest Rate 


When the applicant’s adjusted income 


is: 


Equal to or more than: 
(percent) 


BUT less than: 


THEN the 
equivalent in- 
terest rate is' 

(percent) 


50.01 of adjusted median income 
55 of adjusted median income 
60 of adjusted median income 
65 of adjusted median income 
70 of adjusted median income 
75 of adjusted median income 
80.01 of adjusted median income 
90 of adjusted median income 
100 of adjusted median income 


Or more than adjusted median income 


110 of adjusted median income ........... payee’ 


‘Or note rate, whichever is less; in no case will the equivalent interest rate be less than one percent. 


(d) Calculation of interest credit. The 
amount of interest credit granted is the 
difference between the note rate 
installment as prescribed on the 
promissory note and the greater of: 


(1) Twenty percent of the borrower’s 
adjusted income less the cost of real 
estate taxes and insurance, or 


(2) The amount the borrower would 
pay if the loan were amortized at an 
interest rate of one percent. 


(e) Annual review. The borrower’s 
income will be reviewed annually to 
determine whether the borrower is 
eligible for continued payment subsidy. 
The borrower must notify RHS 
whenever an adult member of the 
household changes or obtains 
employment, there is a change in 
household composition, or if income 
increases by at least 10 percent so that 
RHS can determine whether a review of 
the borrower’s circumstances is 
required. 

Dated: February 3, 2006. 

Thomas C. Dorr, 

Under Secretary, Rural Development. 

[FR Doc. 06-1349 Filed 2-16-06; 8:45 am] ° 
BILLING CODE 3410-Xxv-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 23 


[Docket No. CE239; Notice No. 23-06-01- 
SC] 


Special Conditions: Societe de 


Motorisation Aeronautiques (SMA) 
Engines, Inc., Cessna Models 182Q 
and 182R; Diesel Cycle Engine Using 
Turbine (Jet) Fuel 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed special 
conditions. 


SUMMARY: This notice proposes special 
conditions for the Cessna Models 182Q 
and 182R airplanes with a Societe de 
Motorisation Aeronautiques (SMA) 
Model SR305—230 aircraft diesel engine 


- (ADE). This airplane will have a novel 


or unusual design feature(s) associated 
with the installation of a diesel cycle 
engine utilizing turbine (jet) fuel. The 
applicable airworthiness regulations do 
not contain adequate or appropriate 
safety standards for installation of this 
new technology engine. These proposed 
special conditions contain the 
additional safety standards that the 
Administrator considers necessary to” 
establish a level of safety equivalent to 
that established by the existing 
airworthiness standards. 


DATES: Comments must be received on 
or before June 19, 2006. 
ADDRESSES: Comments on this proposal 


- may be mailed in duplicate to: Federal 


Aviation Administration, Regional 
Counsel, ACE-7, Attention: Rules 
Docket, Docket No. CE239, 901 Locust, 
Room 506, Kansas City, Missouri 64106, 
or delivered in duplicate to the Regional 
Counsel at the above address. 
Comments must be marked: CE239. 
Comments may be inspected in the 
Rules Docket weekdays, except Federal 
holidays, between 7:30 a.m. and 4 p.m. 
FOR FURTHER INFORMATION CONTACT: 
Peter L. Rouse, Federal Aviation 
Administration, Aircraft Certification 
Service, Small Airplane Directorate, 
ACE-111, 901 Locust, Kansas City, 
Missouri, 816-329-4135, fax 816-329— 
4090. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of these 
proposed special conditions by 
submitting such written data, views, or 
arguments, as they may desire. 
Communications should identify the 
regulatory docket or notice number and 
be submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments will be considered by the 
Administrator. The proposals described 
in this notice may be changed in light 


— 
| | 
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of the comments received. All the Full Authority Digital Engine ©. provide adequiate standards with respect 
comments received will be available in Control (FADEC). to the change, the applicant must 
the Rules Docket for examination by Tvpe Certification Basis comply with certain regulations in effect 


interested persons, both before and after we on the date of application for the 
the closing date for comments. A report Under the provisions of 14 CFR 21.17, change. The type certification basis for 


summarizing each substantive public Societe de Motorisation Aeronautiques —_ the modified airplanes is as stated 
contact with FAA personnel concerning (SMA) Engines, Inc. must show that the _ previously with the following 
this rulemaking will be filed in the Cessna Models 182Q and 182R airplanes modifications: ; 
docket. Persons wishing the FAA to with the installation of an SMA Model If the Administrator finds that the ; 
acknowledge receipt of their comments | SR305-230 meet the applicable applicable airworthiness regulations ; 
submitted in response to this notice provisions of 14 CFR part 23, as (i.e., part 23) do not contain adequate or : 
must include with those comments a amended by Amendments 23-1 through appropriate safety standards for the j 
self-addressed, stamped postcard on 23-51 and CAR 3 thereto. In addition, Cessna Models 182Q and 182R airplanes : 
which the following statement is made: _ the certification basis includes special _ with the installation of an SMA Model ; 
“Comments to CE239.”’ The postcard conditions and equivalent levels of SR305—230 because of a novel or i 
will be date stamped and returned to the safety for the following: unusual design feature, special 5 
commenter. Special Conditions: A conditions are prescribed under the } 
e Engine torque (Provisions similar to provisions of § 21.16. : 

Background § 23.361, paragraphs (b)(1) and {c)(3)). In addition to the applicable 

An application for a Supplemental ¢ Flutter (Compliance with § 23.629, —_ airworthiness regulations and special 
Type Certification of Cessna Models paragraphs fex(1) and (2). : conditions, the Cessna Models 182Q d 
182Q and 182R airplanes for the «: Powerplant—instaliation and 182R airplanes with the installation ; 
installation of an SMA Model SR305-— (Provisions similar to § 23.901(d)(1) for of an SMA Model SR305-—230 must : 
230 was made on March 19, 2004, by comply with the 14 CFR 21.115 noise 
the Societe de Motorisation A certification requirements of 14 CFR 
Aeronautiques (SMA) Engines, Inc. (Ce th part 36. 
through the Atlanta Aircraft Special conditions, as appropriate, as 
Certification Office (ACO). The airplane defined in § 11.19, are issued in 
is powered by a SMA Model SR305-230 cv ctom nie toon ie oe accordance with § 11.38, and become : 
aircraft diesel engine (ADE), type (Com Menon with S 4 961 part of the type certification basis in : 
certificated in the United States, type accordance with §21.17. 
certificate number E00067EN. © Powerplant—Fuel system—Fuel Special conditions are initially 

applicable to the model for which they 

In anticipation of the reintroduction tank filler connection (Compliance with : d. Should th ioe j 
of diesel engine technology into the § 23.973(f) requirements). i it y 
small airplane fleet, the FAA issued Powerplant—Fuel system—Fuel or a Supp/ementai type ceruncate to 


Policy Statement PS-ACE100—2002-—004 tank outlet (Compliance with § 23.977 modify any other model included on the ; 
on May 15, 2004, which identified areas requirements). same type certificate to incorporate the : 
of technological concern involving e Equipment—General—Powerplant ‘S@me novel or unusual design feature, ¢ 
introduction of new technology diesel _ Instruments (Compliance with § 23.1305 the special conditions would also apply j 
engines into small airplanes. Fora more requirements). to the other model under the provisions 


detailed summary of the FAA’s e Operating Limitations and of § 21.17. 
development of diesel engine ee ee es. Novel or Unusual Design Features ; 
requirements, refer to this policy. uel grade or designation (Compliance } 
The general areas of concern involved with § 23.1521(d) requirements). : 
the power characteristics of the diesel SMA Model SR305-230 will incorporate 
engines, the use of turbine fuel in an the following novel or unusual 
airplane class that has typically been Fuel, oil, and coolant filler openings a nat 8 gn : 
powered by gasoline fueled engines, and (Compliance with § 23.1557(c)(1) The Gessna Models 182Q and 182R i 
the vibration characteristics and failure  Tequirements). airplanes with the installation of an 
modes of diesel engines. These concerns _ * Powerplant—Fuel system—Fuel- 


SMA Model SR305-230 will incorporate 


in aircraft and a review of the 14 CFR lant Installati 
part 23 regulations, which identified Applicability 
specific regulatory areas that needed to As discussed above, these special 
be evaluated for applicability to diesel Energy Engine Fragments. conditions are applicable to the Cessna a 
engine installations. These concerns are Equivalent levels of safety for: Models 182Q and 182R airplanes with q 
q f safety f 
lese! engines an Motion and effect of cockpit 305-230. 
diesel engine installations. However, controls—23.779(b). 
after review of the SMA installation, e Ignition switches—23.1145. _ Conclusion 
- and applying the provisions of the The type certification basis includes This action affects only certain novel g 
diesel policy, the FAA proposes these exemptions, if any; equivalent level of or unusual design features on one model 3 
fuel system and engine related special safety findings, if any; and the special series of airplane. It is not a rule of q 
conditions. Other special conditions conditions adopted by this rulemaking _ general applicability, and it affects only 
issued in a separate notice include action. the applicant who applied to the FAA 
special conditions for HIRF and In addition, if the regulations for approval of these features on the 


application of § 23.1309 provisions to - incorporated by reference do not airplane. 
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List of Subjects in 14 CFR Part 23 


Aircraft, Aviation safety, Signs and 
symbols. 


Citation 
The authority citation for these 
special conditions is as follows: 
Authority: 49 U.S.C. 106(g), 40113 and 


44701; 14 CFR 21.16 and 21.17; and 14 CFR 
11.38 and 11.19. - 


Discussion 

The major concerns identified in the 

' development of FAA policy deal with 

the installation of the diesel engine and 
its vibration levels under normal 
operating conditions and with one 
cylinder inoperative, the 
accommodation of turbine fuels in 
airplane systems that have generally 
evolved based on gasoline requirements, 
the anticipated use of a FADEC to 
control the engine, and the appropriate 
limitations and indications for a diesel 
engine powered airplane. The general 
concerns associated with the aircraft 
diesel engine installation are as follows: 

Installation and Vibration Requirements. 

Fuel and Fuel System Related 
Requirements. 

FADEC and Electrical System 
Requirements. 

Limitations and Indications. 


Installation and Vibration 
Requirements: These special conditions 
include requirements similar to the 
requirements of § 23.901(d)(1) for 
turbine engines. In addition to the- 
requirements of § 23.901 applied to 
reciprocating engines, the applicant will 
be required to construct and arrange 
each diesel engine installation to result 
in vibration characteristics that do not 
exceed those established during the type 
certification of the engine; and do not 
exceed vibration characteristics that a 
previously certificated airframe 
structure has been approved for, unless 
such vibration characteristics are shown 
to have no effect on safety or continued 
airworthiness. The engine limit torque 
design requirements as specified in 
§ 23.361 are also modified. 

An additional requirement to consider 
vibration levels and/or effects of an 
inoperative cylinder was imposed. Also, 
a requirement to evaluate the engine 
design for the possibility of, or effect of, 
liberating high-energy engine fragments, 
in the event of a catastrophic engine 
failure, requirements was added. 

Fuel and Fuel System Related 
Requirements: Due to the use of turbine 
fuel, this airplane must comply with the 
requirements in § 23.951(c). 

Section 23.961 will be complied with 
using the turbine fuel requirements. 
These requirements will be 


in Advisory Circular AC 23-8B, Flight 
Test Guide for Certification of Part 23 
Airplanes. 

This special condition specifically 
requires testing to show compliance to 
§ 23.961 and adds the possibility of 
testing non-aviation diesel fuels. 

To ensure fuel system compatibility 
and reduce the possibility of misfueling, 
and discounting the first clause of 
§ 23.973(f) referring to turbine engines, 
the applicant will comply with 
§ 23.973(f). 

Due to the use of turbine fuel, the 
applicant will comply with 
§ 23.977(a)(2), and § 23.977(a)(1) will 
not apply. ‘Turbine engines” will be 
interpreted to mean “aircraft diesel 
engine” for this requirement. An 
additional requirement to consider the 
possibility of fuel freezing was imposed. 

Due to the use of turbine fuel, the 
applicant will comply with 
§ 23.1305(c)(8). 

Due to the use of turbine fuel, the 
applicant must comply with 
§ 23.1557(c)(1)(ii). Section 
23.1557(c)(1)(i) will not apply. “Turbine 
engine”’ is interpreted to mean “aircraft 
diesel engine”’ for this requirement. 

Limitations and Indications: 

Critical engine parameters for this 
installation that will be displayed 

‘include the following: 

(1) Fuel temperature. 

Due to the use of turbine fuel, the 
requirements for § 23.1521(d), as 
applicable to fuel designation for 
turbine engines, will apply. 


The Proposed Special Conditions 


Accordingly, the Federal Aviation 
Administration (FAA) proposes the 
following special conditions as part of 
the type certification basis for Cessna 
Model 182Q or 182R airplane with SMA 
SR305-—230 installed. 


1. Engine Torque (Provisions Similar to 
§ 23.361, Paragraphs (b)(1) and (c)(3)) 


(a) For diesel engine installations, the 
engine mounts and supporting structure 
must be designed to withstand the 
following: 

(1) A limit engine torque load 
imposed by sudden engine stoppage due 
to malfunction or structural failure. 

The effects of sudden engine stoppage 
may alternately be mitigated to an 
acceptable level by utilization of 
isolators, dampers clutches and similar 
provisions, so that unacceptable load 
levels are not imposed on the previously 
certificated structure. 

(b) The limit engine torque obtained 
in CAR 3.195(a)(1) and (a)(2) or 14 CFR 
23.361(a)(1) and (a)(2) must be obtained 
by multiplying the mean torque by a 


substantiated by flight-tests as described 


factor of four in lieu of the factor of two 
required by CAR 3.195(b) and 14 CFR 
23.361(c)(3). 


2. Flutter—(Compliance With § 23.629 
(e)(1) and (e)(2) Requirements) 


The flutter evaluation of the airplane 
done in accordance with 14 CFR 23.629 
must include— 

(a) Whirl mode degree of freedom 
which takes into account the stability of 
the plane of rotation of the propeller 
and significant elastic, inertial, and 
aerodynamic forces, and 

(b) Propeller, engine, engine mount 
and airplane structure stiffness and 
damping variations appropriate to the 
particular configuration, and 

(c) Showing the airplane is free from 
flutter with one cylinder inoperative. 


3. Powerplant—Installation (Provisions 
Similar to § 23.901(d)(1) for Turbine 
Engines) 


Considering the vibration 
characteristics of diesel engines, the 
applicant must comply with the 
following: 

(a) Each diesel engine installation 
must be constructed and arranged to 
result in vibration characteristics that— 

(1) Do not exceed those established 
during the type certification of the 
engine; and 

(2) Do not exceed vibration 
characteristics that a previously 
certificated airframe structure has been 
approved for— 

(i) Unless such vibration 
characteristics are shown to have no 
effect on safety or continued 
airworthiness, or 

(ii) Unless mitigated to an acceptable 
level by utilization of isolators, dampers 
clutches and similar provisions, so that 
unacceptable vibration levels are not 
imposed on the previously certificated 
structure. 


4. Powerplant—Fuel System—Fuel 
System With Water Saturated Fuel 
(Compliance With § 23.951 
Requirements) 


Considering the fuel types used by 
diesel engines, the applicant must 
comply with the following: 

Each fuel system for a diesel engine 
must be capable of sustained operation 
throughout its flow and pressure range 
with fuel initially saturated with water 
at 80° F and having 0.75cc of free water 
per gallon added and cooled to the most 
critical condition for icing likely to be 
encountered in operation. 

Methods of compliance that are 
acceptable for turbine engine fuel 
systems requirements of § 23.951(c) are 
also considered acceptable for this 
requirement. 


4 
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5. Powerplant—Fuel System—Fuel Flow 
(Compliance With § 23.955(c) 
Requirements) 


In lieu of 14 CFR 23.955(c), engine 
fuel system must provide at least 100 
percent of the fuel flow required by the 
engine, or the fuel flow required to 
prevent engine damage, if that flow is 
greater than 100 percent. The fuel flow 
rate must be available to the engine 
under each intended operating 
condition and maneuver. The 
conditions may be simulated in a 
suitable mockup. This flow must be 
shown in the most adverse fuel feed 
condition with respect to altitudes, 
attitudes, and any other condition that 
is expected in operation. 


6. Powerplant—Fuel System—Fuel 
System Hot Weather Operation 
(Compliance With § 23.961 
Requirements) 


In place of compliance with § 23.961, 
the applicant must comply with the 
following: 

Each fuel system must be free from 
vapor lock when using fuel at its critical 
temperature, with respect to vapor 
formation, when operating the airplane 
in all critical operating and 
environmental conditions for which 
approval is requested. For turbine fuel, 
or for aircraft equipped with diesel 
cycle engines that use turbine or diesel 
type fuels, the initial temperature must 
be 110° F, — 0°, +5° or the maximum 
outside air temperature for which 
approval is requested, whichever is 
more critical. 

The fuel system must be in an 
operational configuration that will yield 
the most adverse, that is, conservative 
results. _ 

To comply with this requirement, the 
applicant must use the turbine fuel 
requirements and imust substantiate 
these by flight-testing, as described in 
Advisory Circular AC 23-8B, Flight Test 
Guide for Certification of Part 23 
Airplanes. 


7. Powerplant—Fuel System—Fuel Tank 
Filler Connection (Compliance With 
§ 23.973(f) Requirements) 


In place of compliance with 
§ 23.973(e) and (f), the applicant must 
comply with the following: 

For airplanes that operate on turbine 
or diesel type fuels, the inside diameter 
of the fuel filler opening must be no 
smaller than 2.95 inches. 


8. Powerplant—Fuel System—Fuel Tank 
Outlet (Compliance With § 23.977 
Requirements) 


In place of compliance with 
§ 23.977(a)(1) and (a)(2), the applicant 
will comply with the following: 


There must be a fuel strainer for the 
fuel tank outlet or for the booster pump. 
This strainer must, for diesel engine 
powered airplanes, prevent the passage 
of any object that could restrict fuel flow 
or damage any fuel system component. 


9. Equipment—General—Powerplant 
Instruments (Compliance With 
§ 23.1305) 


. In addition to compliance with 
§ 23.1305, the applicant will comply 
with the following: 


The following are required in addition 
to the powerplant instruments required 
in § 23.1305: 


(a) A fuel temperature indictor. — 


(b) An outside air temperature (OAT) 
indicator. 


(c) An indicating means for the fuel 
strainer or filter required by § 23.997 to 
indicate the occurrence of 
contamination of the strainer or filter 
before it reaches the capacity 
established in accordance with 
§ 23.997(d). 


Alternately, no indicator is required if 
the engine can operate normally for a 
specified period with the fuel strainer 
exposed to the maximum fuel 
contamination as specified in MIL— 
5007D and provisions for replacing the 
fuel filter at this specified period (or a 
shorter period) are included in the 
maintenance schedule for the engine 
installation. 


10. Operating Limitations and 
Information—Powerplant Limitations— 
Fuel Grade or Designation (Compliance 
With § 23.1521 Requirements) 


All engine parameters that have limits 
specified by the engine manufacturer for 
takeoff or continuous operation must be 
investigated to ensure they remain 
within those limits throughout the 
expected flight and ground envelopes 
(e.g. maximum and minimum fuel 
temperatures, ambient temperatures, as 
applicable, etc.). This is in addition to 
the existing requirements specified by 
14 CFR 23.1521(b) and (c). If any of 
those limits can be exceeded, there must 
be continuous indication to the flight 
crew of the status of that parameter with 
appropriate limitation markings. 

Instead of compliance with 
§ 23.1521(d), the applicant must comply 
with the following: 


The minimum fuel designation (for 
diesel engines) must be established so 
that it is not less than that required for 
the operation of the engines within the 
limitations in paragraphs (b) and (c) of 
§ 23.1521. 


11. Markings and Placards— 
Miscellaneous Markings and Placards— 
Fuel, Oil, and Coolant Filler Openings 
(Compliance With § 23.1557(c)(1) 
Requirements) 


Instead of compliance with ' 
§ 23.1557(c)(1), the applicant must 
comply with the following: 

Fuel filler openings must be marked 
at or near the filler cover with— 

For diesel engine-powered 
airplanes— 

(a) The words “Jet Fuel”; and 

(b) The permissible fuel designations, 
or references to the Airplane Flight 
Manual (AFM) for permissible fuel 
designations. 

(c) A warning placard or note that 
states the following or similar: 

‘“‘Warning—this airplane equipped 
with an aircraft diesel engine, service 
with approved fuels only.” 

The colors of this warning placard 
should be black and white. 


12. Powerplan t—Fuel System—Fuel- 
Freezing 


if the fuel in the tanks cannot be 
shown to flow suitably under all 
possible temperature conditions, then 
fuel temperature limitations are 
required. These will be considered as 
part of the essential operating 
parameters for the aircraft and must be 


_ limitations. 


A minimum takeoff temperature 
limitation will be determined by testing 
to establish the minimum cold-soaked 
temperature at which the airplane can 
operate. The minimum operating 
temperature will be determined by 
testing to establish the minimum 
operating temperature acceptable after 
takeoff from the minimum takeoff 
temperature. If low temperature limits 
are not established by testing, then a 
minimum takeoff and operating fuel 
temperature limit of 5° F above the 
gelling temperature of Jet A will be 
imposed along with a display in the 
cockpit of the fuel temperature. Fuel 
temperature sensors will be located in 
the coldest part of the tank if applicable. 


13. Powerplant Installation—Vibration 
Levels 


Vibration levels throughout the 
engine operating range must be 
evaluated and: 

(1) Vibration levels imposed on the 
airframe must be less than or equivalent 
to those of the gasoline engine; or 

(2) Any vibration level that is higher 
than that imposed on the airframe by 
the replaced gasoline engine must be 
considered in the modification and the 
effects on the technical areas covered by 
the following paragraphs must be 


: 
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investigated: 14 CFR 23.251; 23.613; 
23.627; 23.629 (or CAR 3.159, as 
applicable to various models); 23.572; 
23.573; 23.574 and 23.901. 

Vibration levels imposed on the 
airframe can be mitigated to an 
acceptable level by utilization of 
isolators, dampers, clutches, and similar 
provisions, so that unacceptable 
vibration levels are not imposed on the 
previously certificated structure. 


14. Powerplant Installation—One 
Cylinder Inoperative 


It must be shown by test or analysis, 
or by a combination of methods, that the 
airframe can withstand the shaking or 
vibratory forces imposed by the engine 
ifa cylinder becomes inoperative. Diesel 
engines of conventional design typically 
have extremely high levels of vibration 
when a cylinder becomes inoperative. 


No unsafe condition will exist in the 
case of an inoperative cylinder before 
the engine can be shut down. The 
resistance of the airframe structure, 
propeller, and engine mount to shaking 
moment and vibration damage must be 
investigated. It must be shown by test or 
analysis, or by a combination of 
methods, that shaking and vibration 
damage from the engine with an 
inoperative cylinder will not cause a 
catastrophic airframe, propeller, or 
engine mount failure. 


15. Powerplant Installation—High 
Energy Engine Fragments 


It may be possible for diesel engine 
cylinders (or portions thereof) to fail 
and physically separate from the engine 
at high velocity (due to the high internal 
pressures). This failure mode will be 
considered possible in engine designs 
. with removable cylinders or other non- 
integral block designs. The following is 
required: 

(1) It must be shown by the design of 
the engine that engine cylinders, other 
engine components or portions thereof 
(fragments) cannot be shed or blown off 
of the engine in the event of a 
catastrophic engine failure; or 


(2) It must be shown that all possible 
liberated engine parts or components do 
not have adequate energy to penetrate 
engine cowlings; or 

(3) Assuming infinite fragment 
energy, and analyzing the trajectory of 
the probable fragments and components, 
any hazard due to liberated engine parts 
or components will be minimized and 
the possibility of crew injury 
eliminated. Minimization must be 
considered during initial design and not 
presented as an analysis after design 
completion. 


Issued in Kansas City, Missouri on 
February 9, 2006. 


Patrick R. Mullen, 


Acting Manager, Small Airplane Directorate. 
Aircraft Certification Service. 


[FR Doc. E6—2285 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 


14 CFR Part 39 


~[Docket No. FAA—2006—23936; Directorate 


identifier 2005-NM-—215—AD] 
RIN 2120-AA64 


Airworthiness Directives; Bombardier 
Mode! CL-600-2B19 (Regional Jet 
Series 100 and 440) Airplanes 


AGENCY: Federal Aviation "2 
Administration (FAA), Department of 
Transportation (DOT). 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
certain Bombardier Model CL-600-— 
2B19 (Regional Jet Series 100 & 440) 
airplanes. This proposed AD would 
require an inspection of the 


’ manufacturer’s date code on certain 


electrical relays to identify defective 
Leach TDH-series electrical relays and 
replacement of identified relays. This 
proposed AD results from a report of 
defective electrical relays affecting 
emergency equipment. We are 
proposing this AD to prevent the 
malfunction of emergency equipment 
(the passenger oxygen system, the thrust 
reverse control system, and the auxiliary 
power unit fire detection, warning, and 
extinguishing system) during an 
emergency. 


DATES: We must receive comments on 
this proposed AD by March 20, 2006. 
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

¢ DOT Docket Web site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

¢ Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
room PL-401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on the 
plaza level of the Nassif Building, 400 


Seventh Street, SW., Washington, DC, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, 
Station Centre-ville, Montreal, Quebec 
H3C 3G9, Canada, for service 
information identified in this proposed 
AD. 
FOR FURTHER INFORMATION CONTACT: 
Wing Chan, Aerospace Engineer, 
Systems and Flight Test Branch, ANE- 
172, FAA, New York Aircraft 
Certification Office, 1600 Stewart 
Avenue, suite 410, Westbury, NY 11590; 
telephone (516) 228-7311; fax (516) 
794-5531. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed in the 
ADDRESSES section. Include the docket 
number Directorate 
Identifier 2005-NM-—215—AD” at the 
beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 
comments received by the closing date 
and may amend the proposed AD in 
light of those comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this proposed AD. 
Using the search function of that-Web 
site, anyone can find and read the 
comments in any of our dockets, 
including the name of the individual 
who sent the comment (or signed the 
comment on behalf of an association, 
business, labor union, etc.). You may 
review the DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477-—78), or you may visit http:// 
dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level of the Nassif Building at the DOT 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the Docket 
Management System receives them. 


8548 


Federal Register/Vol. 71, No. 33 / Friday, February 17, 2006/Proposed Rules 


Discussion 
- Transport Canada Civil Aviation 
(TCCA), which is the airworthiness 
authority for Canada, notified us that an 
unsafe condition may exist on certain 
_ Bombardier Model CL-600—2B19 
(Regional Jet Series 100 & 440) 
airplanes. TCCA advises that Leach 
International, a manufacturer of 
electrical relays, has reported a 
manufacturing defect in a batch of its 
TDH-series electrical relays installed on 
the subject airplanes. The material in 
the time delay module of these relays 
can crack at temperatures higher than 
140 degrees Fahrenheit. If there is a 
crack in the time delay module, the 
relay coil will break and the relay will 
not operate. The systems affected by 
these relays include the passenger 
oxygen system, the thrust reverse 
control system, and the auxiliary power 
unit (APU) fire detection, warning, and 
extinguishing system. No in-service 
problems caused by these relays have 
been reported to date. However, this 


in the malfunction of emergency 
equipment (the passenger oxygen 
system, the thrust reverse control 
system, and the APU fire detection, 
warning, and extinguishing system) 
during an emergency. 


. Relevant Service Information 


Bombardier has issued Service 
Bulletin 601R—24—118, Revision A, 
dated August 8, 2005. The service 


- bulletin describes procedures for 


inspecting the manufacturer’s date code 
on certain electrical relays to identify 
defective Leach TDH-series relays and 
replacement of those relays with 
serviceable relays, as identified in the 
service bulletin. The subject relays are 
the K4WQ, KSWQ, K3QA, K4QA, 
K4WG, K1CN, and K2CN relays. TCCA 
mandated the service information and 
issued Canadian airworthiness directive 
CF-2005-35, dated September 1, 2005, 
to ensure the continued airworthiness of 
these airplanes in Canada. 


FAA’s Determination and Requirements 
of the Proposed AD 


This airplane model is manufactured 


in Canada and is type-certificated for 


operation in the United States under the 
provisions of section 21.29 of the 
Federal Aviation Regulations (14 CFR 
21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
TCCA has kept the FAA informed of the 
situation described above. We have 


' examined TCCA’s findings, evaluated 


all pertinent information, and 
determined that we need to issue an AD 
for airplanes of this type design that are 
certificated for operation in the United 
States. 

Therefore, we are proposing this AD, 
which would require accomplishing the 
actions specified in the service 
information described previously. 


Costs of Compliance 


The following table provides the 
estimated costs for U.S. operators to 


condition, if not corrected, could result comply with this proposed AD. 
ESTIMATED COSTS 
Number of U.S.- 
Action Work hours —_| Average fabor rate | Cost per airplane | registered air- Fleet cost 
planes 

Inspection of Part A relays 6 $65 $390 753 $293,670 
Inspection of Part B relays 6 65 390 753 293,670 
inspection of Part C relays 2 65 130 753 97,890 
Inspection of Part D relays 6 65 390 753 293,670 
Inspection of Part E relays 6 65 390 753 293,670 

Total for inspection of all relays ..... 26 65 $1,690 753 1,272,570 
Authority for This Rulemaking Regulatory Findings AD docket. See the ADDRESSES section 

We have determined that this for a location to examine the regulatory 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 


We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 


. of the estimated costs to comply with 


this proposed AD and placed it in the 


evaluation. 
List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 
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Bombardier, Inc. (Formerly Canadair): 
Docket No. FAA—2006—23936; 
Directorate Identifier 2005-NM-—215—AD. 


Comments Due Date 


(a) The FAA must receive comments on 
this AD action by March 20, 2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Bombardier Model 
CL-600-—2B19 (Regional Jet Series 100 & 440) 


airplanes, certificated in any category, serial 
numbers (S/N) 7003 and subsequent. 


Unsafe Condition 


(d) This AD results from a report of 
defective electrical relays affecting 
emergency equipment. We are issuing this 
AD to prevent the malfunction of emergency 
equipment (the passenger oxygen system, the 
thrust reverse control system, and the 
auxiliary power unit (APU) fire detection, 
warning, and extinguishing system) during 
an emergency. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Service Bulletin References 


(f) The term “service bulletin,” as used in 
this AD, means the Accomplishment 
Instructions of Parts A through E of 
Bombardier Service Bulletin 601R—24-118, 
Revision A, dated August 8, 2005. 


Relay Inspection 


(g) Within 5,500 flight hours or 36 months 
after the effective date of this AD, whichever 
is first: Do an inspection of the 
manufacturer’s date code on the K4WQ, 
K5WQ, K3QA, K4QA, K4WG, K1CN, and 
K2CN electrical relays, in accordance with 
the service bulletin, except as provided by 
paragraph (h) of this AD. 


Alternative To Relay Inspection for Certain 
Airplanes 

(h) For airplanes having S/Ns 7003 through 
7363 inclusive, and 7889 and subsequent, 
which were not manufactured with the 
subject Leach TDH-series relays installed: A 
review of the airplane maintenance records is 
acceptable in lieu of the inspection of the 
manufacturer’s date code on the K4WQ, 
K5WQ, K3QA, K4QA, K4WG, K1CN, and 
K2CN electrical relays, if the manufacturer’s 
date code can be conclusively determined . 
from that review. 


Replacement of Identified Relays 


(i) Prior to further flight: Replace any 
electrical relay having a manufacturer’s date 
code specified in paragraph 1.A., 
“Effectivity,” of the service bulletin that is 
identified during the inspection or 
maintenance records review specified in 
paragraph (g) or (h) of this AD with a 
serviceable relay, in accordance with the 
service bulletin. 


Inspections and Replacements According to 
Previous Issue of Service Bulletin 


(j) Inspecting and replacing the subject 
electrical relays is also acceptable for 
compliance with the requirements of 
paragraphs (g) and (i) of this AD, as 
applicable, if done before the effective date 
of this AD in accordance with 
Accomplishment Instructions of Parts A 
through E of Bombardier Service Bulletin 
601R-24—118, dated January 3’, 2005. 


Parts Installation 


(k) As of the effective date of this AD, no 
person may install a Leach TDH-series 
K4WQ, K5WQ, K3QA, K4QA, K4WG, K1CN, 
or K2CN relay with a manufacturer’s date 
code specified in paragraph 1.A., 
“Effectivity,”’ of the service bulletin on any 
airplane. 


Alternative Methods of Compliance 
(AMOCs) 


(D(1) The Manager, New York Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Rélated Information 


(m) Canadian airworthiness directive CF— 
2005-35, dated September 1, 2005, also 
addresses the subject of this AD. 


Issued in Renton, Washington, on February 
9, 2006. 
Kalene C. Yanamura, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. E6—2319 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


36 CFR Chapter | 


Establishment of Negotiated 
Rulemaking Advisory Committee for 
Dog Management at Golden Gate 
National Recreation Area 


ACTION: Notice of establishment. 


SUMMARY: The Secretary of the Interior 
is establishing the Negotiated 
Rulemaking Advisory Committee for 
Dog Management to negotiate and 
develop a special regulation for dog 
management at Golden Gate National 
Recreation Area, in accordance with the 
Negotiated Rulemaking Act of 1990, 5 
U.S.C. 564. 

FOR FURTHER INFORMATION CONTACT: 
Brian O’Neill, General Superintendent, 
Golden Gate National Recreation Area, 


Ft. Mason, Building 201, San.Francisco, 
California 94123, 415-561-4720. 
SUPPLEMENTARY INFORMATION: The 
Secretary has determined that 
establishment of this Committee is in 
the public interest and supports the 
National Park Service in performing its 
duties and responsibilities under the 
NPS Organic Act, 16 U.S.C. 1 et seq.; the 
Endangered Species Act, 16 U.S.C. 1531 
et seq.; and the Golden Gate National 
Recreation Area Act, 16 U.S.C. 460bb et 
seq. 

tn accordance with the Negotiated 
Rulemaking Act of 1990, 5 U.S.C. 564, 
a Notice of Intent to Establish a 
Negotiated Rulemaking Advisory 
Committee was published in the 
Federal Register on June 28, 2005, 
providing a 30-day public comment 
period which concluded July 28, 2005. 
Three hundred thirty seven responses 
were received during the comment 
period. 


Substantive Comments 
Committee Additions 


Comments suggested additions to the 
Committee which can be grouped into 
the following broad categories: 
Volunteer restoration groups, general 
park users not affiliated with any group, 
representation of adjacent governmental 
agencies, communities of color, 
disabled, additional dogwalkers 
associated with specific GGNRA sites 
and additional recreational user groups 
and advocates for narrowly-defined 
outcomes. 


Response 


The National Park Service is aware 
that a balanced Committee is necessary 
in order for discussions to be 
meaningful and fair. The Negotiated 
Rulemaking Procedure Act (U.S.C. Title 
5, Part I, Chapter 5, Subchapter III) 
passed by Congress, states that a federal 
agency considering negotiated 
rulemaking must determine that there 
are a limited number of identifiable 
interests that will be significantly 
affected by the rule and that there is a 
reasonable likelihood that a committee 
can be convened with a balanced 
representation of persons who can 
adequately represent the interests 
identified. The Act also states that a 
federal agency can use the services of a 
“convener” to determine the above. 
NPS, working through the U.S. Institute 
of Environmental Conflict Resolution, 
hired the Center for Collaborative Policy 
(CCP) in March, 2004, and they ~ 
subsequently assisted in identifying 
interests significantly affected by a 
proposed rule and representatives of 
those interests. 
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However, as a result of comments 
received, NPS has proposed replacing 
one of the two initially proposed 
equestrian representatives, who both 
belonged to groups in the north district 
of the park, with a representative of 
equestrian interests in the south district 
of the park. The NPS, with the approval 
of other Committee members, will work 
to bring a broad range of input to the 
Committee through membership on 
subcommittees, by presentations to the 
Committee and subcommittees and 
through the public comment period at. 
each Committee meeting. 


Committee Deletions 


Comments were also received 
suggesting that some proposed members 
be removed. It was suggested the 
following representative groups be 
deleted: commercial dogwalkers, off- 
leash advocates (over-representation), 
representatives of those opposing any 
off-leash use in the park and those who 
are perceived as being unable to 
negotiate in good faith. In addition, the 
Presidio Trust has withdrawn from the 
Negotiated Rulemaking Committee but 
stated that they will participate in the 
concurrent NEPA process. 


Response 


The Negotiated Rulemaking Act states 
that interests must be willing to 
negotiate in good faith to reach a 
consensus on the proposed rule. Even 
though recent activities surrounding 
this issue have raised emotions, all 
proposed committee members except 
one have recently reaffirmed 
willingness to move forward with the 
process. The one off-leash dogwalking 
representative who was unwilling to 
agree to good faith standards has been 
replaced by another off-ieash 
representative who had been previously 
suggested for committee membership. 

In the final, proposed committee 
membership, commercial dogwalkers, 
off-leash dogwalkers, and those 
opposing off-leash uses are all interest 
groups who use the park and are noted 
in the Notice of Intent as interest groups 
significantly affected by this issue and 
thus, must be involved in any 
meaningful discussions. Among the 
interest groups supporting off-leash 
dogwalking, there are a numerous 
viewpoints; in addition, the proposed 
committee membership has been 
selected to provide a balance of groups 
with shared interests. The proposed 
membership balances those shared 
interests of groups advocating voice 
control, groups representing the 
environment and representatives of 
other park user groups. 


Committee Purpose and Process 


Comments responded to a number of 
factors surrounding the establishment 
and scope of the Committee. Broadly 
categorized, the comments addressed: 
the NPS mandate to protect resources; 
the scope and sideboards for the 
Committee’s discussions; the validity 
and effectiveness of the negotiated 


rulemaking process itself and the recent — 


decision by Judge Alsup (U.S. vs. 
Barley). 


Response 


The NPS has a responsibility to 
protect resources under the NPS 
Organic Act, 16 U.S.C. 1 et seq., the 
Endangered Species Act, 16 U.S.C. 1531 
et. seq., and the Golden Gate National 
Recreation Area Act, 16 U.S.C. 460bb et 
seq. Concurrent to the Committee 
discussions, NPS is initiating 
preparation of an Environmental Impact 
Statement (EIS) to determine when and 
where off-leash and on-leash 
dogwalking can occur and under what 
conditions. The scope and sideboards of 
the Committee discussions were not 
affected by Judge Alsup’s recent 
decision (U.S. vs. Barley}, which was 
based on a procedural error and is in 
effect until such time as the procedural 
error is corrected or a new regulation is 
adopted. The NPS feels that Negotiated 
Rulemaking gives the best chance of 
success for resolving this controversial 
issue. The NOI states that the scope of 
the Negotiated Rulemaking discussions - 
can include on-leash dogwalking, which 
will be included in a dog management 
plan for GGNRA. 


Non-Substantive Comments 


A number of comments were received 
that did not address the establishment 
or membership of the negotiated 
rulemaking committee, but did address 
the general issue of off-leash. 
dogwalking. Those comments addressed 
the following categories: support or 
opposition of establishing off-leash 
dogwalking in GGNRA; options for 
establishing and managing off-leash 
dogwalking in GGNRA,; the history of 
off-leash dogwalking at GGNRA; the 
mandate of GGNRA to protect the 
resources for which it was established; 
the existence of an NPS-wide leash 
regulation; that GGNRA is not 
responsible for providing off-leash 
recreation; the need for dogs to be off- 
leash; the impact, or lack of impact, of 
off-leash dogs on natural rescurces; the 
safety, or risk, that off-leash dogwalking 
creates; that off-leash dogwalking has 
restricted use of park areas by other user 
groups and that all taxpayers are equally 
entitled to use the park. 


Response 


The NPS will be preparing a 
comprehensive dog management plan 
and associated environmental impact 
statement that will evaluate a full range 
of reasonable alternatives for dog 
management at GGNRA. The NPS will 
take these comments into consideration 
when preparing the plan. 


Committee Membership 


The Secretary has appointed the 
following primary and alternate 
members to the Committee: 

1. The interests of the Department of 
the Interior will be represented by: 
National Park Service—Christine Powell 
Alternate—Howard Levitt 

2. The interests of organizations and 
visitors advocating off-leash use will be 
represented by: 

a. Crissy Field Dog 
Walters 

Alternate—Cynthia Adams 

b. Fort Funston Dog Walkers—Linda 
McKay 

Alternate—Karin Hu 
c. CalDog—Gary Fergus 

Alternate—Carol Copsey 
d. Pacifica Dog Walkers—Jeri Flinn 

Alternate—Anne Farrow 
e. San Francisco Dog Owners Group— 

Keith McAllister 

Alternate—Carol Arnold 

3. The interests of commercial dog 
walking businesses will be represented 
by: 

ProDog—Joe Hague 
Alternate—Donna Sproull 

4. The interests of environmental 
organizations will be represented by: 

a. California Native Plant Society—Mark 
Heath 

Alternate—Jake Sigg 

b. Center for Biological Diversity—Brent 
Plater 
Alternate—Jeff Miller 
c. Birdwatchers—Arthur Feinstein 
(Environmentalist) 
Alternate—Elizabeth Murdock 
(Golden Gate Audubon) 
d. Marine Mammals—Erin Brodie 
(Marine Mammal Center) 
Alternate—Joanne Mohr (Farollones 
Marine Sanctuary Association) 
e. Sierra Club (Local Chapter)—Norman 
LaForce 

Alternate—Gorden Bennett 

f. San Francisco League of Conservation 
Voters—Steven Krefting 

Alternate—Michelle Jesperson 

5. The interests of other park user 
groups will be represented by: 

a. Coleman Advocates for Youth—David 
Robinson 

Alternate—Marybeth Wallace 

b. Equestrian Groups—Judy Teichman 
(Marinwatch) 
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Alternate—Holly Prohaska (Mar Vista 
Stables) 
c. Seniors and Disabled—Bruce 
. Livingston (Senior Action Network) 
Alternate—Bob Planthold (Senior 
Action Network) 
d. Marin Humane Society—Cindy 
Machado 
Alternate—Steve Hill 
e. San Francisco SPCA—Daniel Crain 
Alternate—Christine Rosenblat 
f. Former member of GGNRA Citizens 
Advisory Commission—Paul Jones 
Alternate—Betsey Cutler 
In accordance with the Federal 
Advisory Committee Act, 5 U.S.C. 
Appendix, copies of the Committee’s 
chapter will be filled with the 
appropriate committees of Congress and 
with the Library of Congress. 
Certification: I hereby certify that the 
administrative establishment of the 
Negotiated Rulemaking Committee for 
dog management at Golden Gate 
National Recreation Area is necessary 
and in the public interest in connection 
with the performance of duties imposed 
on the Department of the Interior by the 
Act of August 25, 1916, 16 U.S.C. 1 et 
seq., and other statutes relating to the 
administration of the National Park 
System. 


Dated: February 6, 2006. 
Gale A. Norton, 
Secretary of the Interior. 
{FR Doc. 06-1529 Filed 2-16-06; 8:45 am] 
BILLING CODE 4312-FN-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


36 CFR Part 1206 

RIN 3095-AB45 

National Historical Publications and 
Records Commission Grant Program 


AGENCY: National Archives and Records 
Administration (NARA). 


ACTION: Proposed rule. 


SUMMARY: NARA proposes to revise the 
regulations relating to the National 
Historical Publications and Records 
Commission (NHPRC) grant program to 
reflect changes in the operation of the 
NHPRC and to clarify provisions. 
Beginning in FY 2005, the NHPRC 
began publishing online grant 
announcements (linked to Grants.gov). 
This proposed rule will affect State and 
local government agencies; United 
States nonprofit organizations and 
institutions, including institutions of 
higher education; Federally 
acknowledged and State-recognized 
American Indian tribes or groups; and 


United States citizens applying for 
NHPRC grants as individuals. _ 


DATES: Comments are due by April 18, 
2006. 


ADDRESSES: NARA invites interested 
persons to submit comments on this 
proposed rule. Please include “Attn: 
RIN 3095—AB45” and your name and 
mailing address in your comments. 
Comments may be submitted by any of 
the following methods: 

e E-mail: http://www.regulations.gov. 
Follow the instructions for submitting 
comments. 

e Fax: Submit comments by facsimile 
transmission to 301-837-0319. 

e Mail: Send comments to 
Regulations Comments Desk (NPOL), 
Room 4100, Policy and 
Communications Staff, National 
Archives and Records Administration, 
8601 Adelphi Road, College Park, MD 
20740-6001. 

e Hand Delivery or Courier: Deliver 
comments to 8601 Adelphi Road, 
College Park, MD. 


FOR FURTHER INFORMATION CONTACT: 
Nancy Allard at 301-837-1477 or fax 
number 301-713-7270. 


SUPPLEMENTARY INFORMATION: The 
NHPRC grants program regulations were 
last updated in 2002. This proposed rule 
makes the following substantive 
changes to those regulations: 

e Clarifying and expanding the scope 
of eligible publications projects to 
include electronic editions; 

e Clarifying the NHPRC’s partnership 
with the States, including specific 
provisions for grant awards to the states 
to support statewide archival- and 
records-related services and regrants; 
and 

e Changing application instructions 
to reflect the Government's e-grant 
initiatives, particularly the use of Web- 
based grant opportunity announcements 
and Grants.gov as a way to prepare and 
submit applications. 

We have also removed or revised 
outdated provisions and other specific 
details of the application process that 
are covered in the grant announcements. 

This proposed rule is a not significant 
regulatory action for the purposes of 
Executive Order 12866 and has not been 
reviewed by the Office of Management 
and Budget. As required by the 
Regulatory Flexibility Act, I certify that 
this rule will not have a significant 
impact on a substantial number of small 
entities. In fiscal year 2005 the NHPRC 
made grants to only 88 organizations 
and entities as defined in the Act, from 
the 137 applications submitted. The 
dollar value of all FY 2005 grants ranged 
from $2,419 to $264,887. 


List of Subjects in 36 CFR Part 1206 


Archives and records, Grants, 
Publications. 


For the reasons set forth in the 
preamble, NARA proposes to revise part 
1206 of title 36, Code of Federal 
Regulations, to read as follows: 


Part 1206—NATIONAL HISTORICAL 
PUBLICATIONS AND RECORDS 
COMMISSION 


Subpart A—General 


Sec. 

1206.1 How are these Questions and 
Answers formatted? 

1206.2 What does this part cover? 

1206.3 What terms have you defined? 

1206.4 What is the purpose of the 
Commission? 

1206.5 Who serves on the Commission? 

1206.6 How do you organize the grant 
program? 

1206.8 How do you operate the grant 
program? 

1206.10 How do you make grant 
opportunities known? 

1206.11 How may an applicant apply for an 
NHPRC grant? 

1206.12 What are my responsibilities once 
I have received a grant? 


Subpart B—Publications Grants 


1206.20 What are the scope and purpose of 
publications grants? 

1206.22 What type of proposal is eligible 
for a publications grant? 

1206.24 What type of proposal is ineligible 
for a publications grant? 


Subpart C—Records Grants 


1206.30 What is the scope and purpose of 
records grants? 

1206.32 What type of proposal is eligible 
for a records grant? 

1206.34 What type of proposal is ineligible 
for a records grant? : 


Subpart D—State Records Program 


1206.40 What is a State records program? 

1206.41 What is a state historical records 
advisory board and how is it constituted? 

1206.42 What is a State Coordinator? 

1206.43 What are the duties of the deputy 
state coordinator? 

1206.44 Who is eligible for subgrants? 

1206.45 What rules govern subgrant 
distribution, cost sharing, grant 
administration, and reporting? 


Subpart E—Applying for NHPRC Grants 


1206.50 What types of funding and cost 
sharing arrangements does the 
Commission make? 

1206.52 Does the Commission ever place 
conditions on its grants? 

1206.54 Who may apply for NHPRC grants? 

1206.56 When are applications due? 

1206.58 How dol apply for a grant? 

1206.60 What must I provide as a formal 
grant application? 

1206.62 Who reviews and evaluates grant 
proposals? 

1206.64 What formal notification will I 
receive, and will it contain other 
information? 
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Subpart F—Grant Administration | 
1206.70 Who is responsible for 
administration of NHPRC grants? 
1206.72 Where can I find the regulatory 
requirements that apply to NHPRC 
ts? 
1206.74 DoI need prior written approval 
for changes to the grant project? 
1206.76 How dol obtain written approval 
for changes in my grant project? 
1206.80 What reports am I required to 
make? 
1206.82 What is the format and content of 
the financial report? 
1206.84 What is the format and content of 
the narrative report? 
1206.86 What additional materials must I 
submit with the final narrative report? 
1206.88 Does the NHPRC have any liability 
under a grant? 
1206.90 Must I acknowledge NHPRC grant 
support? 
Authority: 44 U.S.C. 2104(a); 44 U.S.C. 
2501-2506. 


Subpart A—General 


§ 1206.1 How are these Questions and 
Answers formatted? 

As if you, the reader, were asking us, 
the National Historical Publications and 
Records Commission, these questions. 


§ 1206.2 What does this part cover? 

This part prescribes the procedures 
and rules governing the operation of the 
grant program of the National Historical 
_ Publications and Records Commission. 


§ 1206.3 What terms have you defined? 

(a) The terms Commission and 
NHPRC mean members of the National 
Historical Publications and Records 
Commission acting as a body. 

(b) The term NHPRC staff refers to the 
Executive Director and the staff of the 
Commission or the Executive Director of 
the Commission. 

(c) The term guidance refers to a non- 
binding document published on the 
NHPRC Web site to clarify or explain 
Commission policy or to provide 
procedural details. 

(d) The term The Manual of Suggested 
Practices refers to The Manual of 
Suggested Practices for State Historical 
Records Advisory Boards. It is a type of 
guidance. 

(e) The term grant opportunity 
announcement refers to a document 
published on the NHPRC Web site, on 
the Grants.gov Web site, and in the 
Federal Register that describes a type of 
grant offered, eligibility requirements, 
and application instructions. 

(f) The term historical records means 
documentary material having 
permanent or enduring value, including 
manuscripts, personal papers, official 
records, maps, audiovisual materials, 
and electronic files. 


(g) The term historical records 
repository means organizations whose 
mission is to acquire, preserve, and 
promote the use of historical records. 
They include archives, special 
collections, museums, and historical 
societies. 

(h) The term State in §§ 1206.40 
through 1206.42, means all 50 States of 
the Union, plus the District of 
Columbia, Puerto Rico, the U.S. Virgin 
Islands, Guam, American Samoa, and 
the Commonwealth of the Northern 
Mariana Islands. 

(i) The term cost sharing means the 
financial contribution the applicant 
pledges to the total cost of a project. 
Cost sharing can include both direct and 
indirect expenses, provided by the 
applicant or by third-parties as in-kind 
or cash contributions, and any income 
earned directly by the project. 

(j) The term direct costs means 


. expenses that are attributable directly to 


the cost of a project, such as salaries, 
project supplies, travel expenses, 
equipment rented or purchased for the 
project or services procured for the 
project. 

(k) The term indirect costs means 
costs incurred for common or joint 
objectives of an applicant’s organization 
and therefore not attributable to a 
specific project or activity. Typically, 
indirect costs include items such as 
overhead for facilities maintenance and | 
accounting services. 

(1) The term board refers to a State 
historical records advisory board. 

(m) The term coordinator means the 
coordinator of a State historical records 
advisory board. 


§ 1206.4 What is the purpose of the 
Commission? 

The National Historical Publications 
and Records Commission, a statutory © 
body affiliated with the National 
Archives and Records Administration, 
supports a wide range of activities to 
preserve, publish, and encourage the 
use of primary documentary sources. 
Through our grant programs, training 
programs, and special projects, we offer 
advice and assistance to state and local 
government agencies, non-Federal 
nonprofit organizations and institutions, 
Federally-acknowledged or State- 
recognized Native American tribes or 
groups, and individuals committed to 


‘ the preservation, publication, or use of 


United States documentary resources. 


§ 1206.5 Who serves on the Commission? 

Established by Congress in 1934, the 
Commission is a 15-member body, 
chaired by the Archivist of the United 
States and comprised of representatives 
of the three branches of the Federal 


Government and:of professional 
associations of archivists, historians, 
documentary editors, and records 
administrators. 


§1206.6 How do you organize the grant 
program? 


We offer grants to support 
publications projects (Subpart B), and 
records projects (Subpart C). State grants 
(Subpart D) are made to designated state 
agencies for statewide archival-services 
and may include subgrants to 
individuals and institutions. We also 
support a variety of professional 
development opportunities. 


§1206.8 How do you operate the grant 
program? 


(a) The Executive Director manages 
the program under Commission 
guidance and the immediate 
administrative direction of its 


-Chairman, the Archivist of the United 


States. 4 


(b) The Commission establishes grant 
program priorities as reflected in its 
Grant Opportunity Announcements and, 
from time-to-time, issues non-binding, 
clarifying guidance documents through 
the NHPRC Web site. 


(c) To assure fair treatment of every 
application, all members of the 
Commission and its staff follow conflict- 
of-interest rules. 


(d) The purpose and work plan of all 
NHPRC-funded grant projects must be 
in accord with current Commission 
program guidance as reflected in the 
Grant Opportunity Announcements. 


(e) The Archivist of the United States 
makes the final grant award upon the 
ftecommendation of the Commission. 


§ 1206.10 How do you make grant 
opportunities known? 


(a) The Commission annually 
determines which grant opportunities it 
will offer, and establishes eligibility, 
application deadlines, and 
programmatic requirements. 


(b) The NHPRC staff prepares grant 
opportunity announcements consisting 


of all information necessary to apply for ~ 


each grant and publishes the 
announcements on the NHPRC Web site 
(http://www.archives.gov/nhprc) at least 


four months before the final application _ 


due date. 


(c) The NHPRC staff also publishes 
-notice of each announcement in the 
Federal Register and on http:// 
www.Grants.gov, a Federal government 
Internet site widely available to the 
public, at least four months before the 
final application due date. 
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§ 1206.11 How may an applicant apply for 
an NHPRC grant? 

Applicants may apply for a grant 
using Grants.gov or by using other 
electronic or paper forms and 
documents, according to the - 
instructions in each announcement. 


§ 1206.12 What are my responsibilities 
once I have received a grant? 

(a) Comply with all Federal 
regulations related to grants 
administration. 

(b) Comply with NHPRC grant 
announcements and other Commission 
guidance. 

(c) Meet performance requirements 
defined in your grant application. 

(d) Report on performance 
requirements defined in your grant 
application and other performance 
measures specified in the grant award. 

(e) Comply with conditions set by the 
Commission according to § 1206.52. 


Subpart B—Publications Grants 


§ 1206.20 What are the scope and purpose 
of publications grants? 

Publications grants support projects 
intended to make widely available those 
documentary source materials important 
to the study and understanding of 
United States history. In order to receive 
a publications grant, a project must 
intend to publish historical records of 
national value and interest. 


§ 1206.22 What type of proposal is eligible 
for a publications grant? 

(a) The Commission provides grants 
for publishing papers of United States 
leaders and historical records relating to 
outstanding events, topics, themes, or 
movements of national significance in 
United States history. These projects 
include the production of: 

(1) Documentary editions that involve 
collecting, compiling, transcribing, 
editing, annotating, and publishing, 
either selectively or comprehensively, 
historical papers and records; - 

(2) Microfilm editions consisting of 
organized collections of images of 
original sources, usually without 
transcription and annotations; 

(3) Electronic editions consisting of 
organized collections of images of 
original editions. Electronic editions 
may include transcriptions and/or 
annotations and other data to facilitate 
document discovery; 

(4) Electronic editions of transcribed 
and annotated documents, including 
electronic republications of hard copy 
editions; and 

(5) Any combination of editions 
specified in paragraphs (a)(1) through 
(a)(4) of this section. 


(b) The Commission may also support 
projects to develop methods, tools, 
techniques, and practices to improve 
and advance the documentary editing 
profession in the United States, and to 
support projects that apply information 
technology to publishing projects. 

(c) The Commission may also support 
subvention grants to nonprofit presses 
to help defray publication costs of 
NHPRC-supported or endorsed editions. 

(d) The Commission may also support 
fellowships, institutes, and other 
professional development opportunities 
related to this program. 

(e) Detailed programmatic 
requirements established by the 
Commission are found in the grant 
opportunity announcements. 


§ 1206.24 What type of proposal is 
ineligible for a publications grant? 


(a) We do not support: 

(1) Historical research apart from 
what is necessary for editing 
documentary publications; or 

(2) Documentary editing projects to 
publish the papers of someone who has 
been deceased for fewer than ten years. 

(b) Other programmatic limitations 
established by the Commission are 
found in the grant opportunity 
announcements. 


Subpart C—Records Grants 


§ 1206.30 What is the scope and purpose 
of records grants? 


(a) Records grants support projects 
designed to preserve and facilitate use 
of historical records of national, state, or 
local significance for the purpose of 
furthering an understanding and 
appreciation of United States history 
and assuring the rights of American 
citizens to free and equal access to 
government records. 

(b) The Commission also supports 
projects to develop methods, tools, 
techniques, and practices to improve 
and advance the archival profession in 
the United States, and to support 
continuing education of archivists, 
records managers, and other keepers of 
historical records. 


§ 1206.32 What type of proposal is eligible 
for a records grant? 


(a) The Commission provides grants 
to historical records repositories for 
locating, preserving and encouraging 
use of records held by state, local, and 
other governmental units and private 
archives and collections of papers 
maintained in nonfederal, nonprofit 
repositories and special collections 
relating to the study of American 
history. 


(b) The Commission provides support 
to historical records repositories, other 
institutions, and individuals for: 

(1) Advancing the state of the art in 
archival and records management and 
in the long-term maintenance of, and 
easy access to, authentic electronic 
records; 

(2) Promoting cooperative efforts 
among institutions and organizations in 
archival and records management; 

(3) Improving the knowledge, 
performance, and professional skills of 
those who work with historical records; 
and 

(4) Continuing archival education, 
including fellowships, institutes, and 


symposia. 


§ 1206.34 What type of proposal is 
ineligible for a records grant? 

In addition to other programmatic 
limitations established by the 
Commission as found in the grant 
opportunity announcements, we do not 
support proposals: 

ay For building projects; 

(b) To purchase manuscripts or 
historical records; 

(c) For projects involving substantial 
work with artifacts, library materials, or 
works of art; or 

(d) For exhibits or celebrations, 
reenactments, and other observations of 
historical events. 


Subpart D—State Records Program 


§ 1206.40 What is a State records 
program? 

(a) Each State is eligible to receive 
NHPRC grants to support the work of 
the State Historical-Records Advisory 
Board (Board); to operate statewide 
historical records services; and to make 
subgrants to eligible organizations and 
individuals within the state in support 
of historical records activities. 

(b) Boards review and comment on 
applications for NHPRC records projects 
grants submitted from their states, 
according to The Manual of Suggested 
Practices. 


§ 1206.41 Whatis a state historical records 
advisory board and how is it constituted? 


(a) Responsibilities. The Board is the 
central advisory body for historical 


_ records coordination within the state 


and for NHPRC state and local records 
projects within the state. The Board 
engages in planning; it develops, 
revises, and submits to the Commission 
a state plan including priorities for state 
historical records projects following The 
Manual of Suggested Practices. The 
Board reviews all state and local records 
projects within the state and makes 
recommendations for state projects to 
the Commission. 
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(b) Appointments. Each state 
participating in the NHPRC state 
program must adopt an appointment 
process and appoint a Board following 
The Manual of Suggested Practices. The 
appointment process and membership 


must be reported at least annually to the . 


Commission. A majority of members 
should have recognizable experience in 
the administration of records, 
manuscripts, or archives. The Board 
should be as broadly representative as 
possible of the public and private 
archives, records offices, and research 
institutions and organizations in the 
state. 


§ 1206.42 What is a State Coordinator? 

(a) Duties. The state coordinator 
(coordinator) is the officer responsible 
for the NHPRC state program. He or she 
reports the state Board appointment 
process, membership and 
recommendations to the NHPRC at least 
on an annual basis and may serve as 
chair of the Board and may perform 
other duties following applicable state 
statute or regulation and The Manual of 
Suggested Practices. 

(b) Appointment. The coordinator 
should be the full-time professional 
official in charge of the state archival 
program or agency, unless otherwise 
specified in state statute or regulation. 
The coordinator serves ex officio, unless 
otherwise specified in state statute or 
regulation. The coordinator is not 
deemed to be an official or employee of 
the Federal Government and receives no 
Federal compensation for such service. 

(c) Replacement. In the event that the 
coordinator position is vacant or the 
coordinator is otherwise unable to serve, 
a deputy coordinator, if one has been 
designated, serves as acting coordinator 
until another coordinator is appointed. 
In the absence of a deputy coordinator, 
the state board may select an acting 
coordinator until another coordinator is 
appointed, in order to conduct the 
necessary business of the Board. 


§ 1206.43 What are the duties of the 
deputy state coordinator? 

The coordinator may designate a 
deputy state coordinator to assist in 
carrying out the duties and 
responsibilities of the coordinator and 
to serve as an acting coordinator at the 
coordinator’s direction or upon the 
coordinator’s resignation or inability to 
serve. 


§ 1206.44 Who is eligible for subgrants? 

All organizations and individuals 
located within a State that has an active 
State Historical Records Board and 
defined in § 1206.54 may be eligible as 
determined by the Board. 


§ 1206.45 What rules govern subgrant 
distribution, cost sharing, grant 
administration, and reporting? 

(a) The Commission will annually 
establish guidance published in the 
grant opportunity announcement for 
State grants regarding: 

(1) The distribution of regrant funds; 

(2) Cost sharing and matching 
requirements; and 

(3) Reporting. 

(b) Each participating state is 
responsible for ensuring that the 
subgrantees comply with Federal grant 
administration and reporting 
requirements. 

(c) Each participating state must 
annually prepare a report to the NHPRC 
on its subgrant program, following the 
requirements outlined in § 1206.80. 


Subpart E—Applying for NHPRC 
Grants 


§1206.50 What types of funding and cost 
sharing arrangements does the 
Commission make? 


(a) Types of grants. 

(1} Matching grant. A matching grant 
is a Federal grant awarded only after the 
applicant raises its share of nonfederal 
support for a project. We will only 
match funds raised from nonfederal 
sources, either monies provided by the 
applicant’s own institution specifically 
for the project or from a nonfederal 
third-party source. The Commission 
does not ordinarily make matching 
grants. 

(2) Outright grant. Outright grants are 
those awards we make without any 
matching requirement. However, 
outright grants usually include a cost- 
sharing requirement. 

(b) Cost sharing. 

(1) Cost sharing consists of the 
applicant’s contribution to the cost of 
the project. The Commission ordinarily 
expects the applicant to provide cost 
sharing in an amount equal to the 
amount of the Federal grant award. 
Exceptions to the one-to-one cost 
sharing requirement may be set by the « 
Commission in specific grant 
opportunity announcements. 

(2) Cost sharing may include cash or 
in-kind contributions provided by the 
applicant or by a non-Federal third 
party. 

(3) We prefer the applicant cover 
indirect costs through cost sharing. 


§ 1206.52 Does the Commission ever place 
conditions on its grants? 

Yes, the Commission may place 
certain conditions on its grants. We 
describe applicable conditions in each 
grant opportunity announcement. 


§ 1206.54 Who may apply for NHPRC 
grants? 

The Commission will consider 
applications from State government 
agencies in states where there is an 
active Board, local government agencies, 
United States nonprofit organizations 
and institutions, including institutions 
of higher education, Federally- 
acknowledged and State-recognized 
American Indian tribes or groups, and 
United States citizens applying as 
individuals. Federal agencies are not 
eligible to apply. 


§ 1206.56 When are applications due? 


(a) The Commission generally meets 
twice a year, and we consider grant 
proposals postmarked by the deadlines 
set by the Commission and published in 
each grant opportunity and through 
Grants.gov. All proposals must be 
postmarked or submitted by those 
deadlines. 

(b) Some State boards have 
established pre-submission review 
deadlines for records proposals; further 
information is available from each state 
coordinator. 


§ 1206.58 How do! apply for a grant? 


(a) Contact the NHPRC staff. We 
encourage you to discuss your proposal 


» through correspondence, by phone, or 
in person with NHPRC staff. 


(b) Contact your State Historical 
Records Advisory Board as appropriate. 
We encourage you to discuss your 
proposal with your State historical 
records coordinator at all stages of your 
proposal’s development and before you 
submit the proposal. 

(1) Contact is not necessary if: 

(i) Your proposal is for national 
publications or subvention projects; 

(ii) You are an American Indian 
applying as an individual or applying as 
an American Indian tribe; or 

(iii) Your project will largely take 
place in more than one state, or your 
project is primarily of national 
significance. 

(2) You will find the staff contacts and 
a list of State historical records 
coordinators on our Web site at http:// 
www.archives.gov/nhpre. 

(3) The Commission encourages you 
to submit electronic applications and 
may at its discretion require electronic 
applications. Application options are 
included with each grant opportunity 
announcement. 


§1206.60 What must! provide as a formal 
grant application? 

The forms and other documents you 
must submit are listed with each grant 
opportunity announcement on the 
NHPRC Web site. OMB Control Number 
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3095-0013 has been assigned to this 
information collection. 


-§ 1206.62 Who reviews and evaluates 


grant proposals? 

(a) State boards. State historical 
records advisory boards may evaluate 
your proposal according to Commission 
grant opportunity announcements. 

(b) Peer reviewers. The NHPRC staff 
may ask external peer reviewers to 
evaluate the proposal according to 
Commission grant announcements. 

(c). Other reviewers. The Commission 
staff may require additional reviews. 

(d) NHPRC staff. NHPRC staff 
analyzes the reviewers’ comments, and 
considers the appropriateness of the 
project toward fulfilling Commission 
goals, the proposal’s completeness and 
conformity to application requirements. 
The staff, through a questions letter or 
e-mail to you, raises issues and concerns 
and allows you the opportunity to ~ 
respond. The staff makes 
recommendations to the Commission. 

(e) The Commission. The Commission 
deliberates on all eligible proposals and 
recommends to the Archivist of the 
United States what action to take on 
each (fund, partially fund, endorse, 
reject, resubmit). By statute the 
Archivist chairs the Commission and 
has final authority to make or deny a 
grant. 


§ 1206.64 What formal notification will | 
receive, and will it contain other 
information? 

(a) The formal grant award document 
is sent to successful applicants from the 
Archivist of the United States. The 
document and attachments specify 
terms of the grant. NHPRC staff notifies 
project directors informally of awards 
and any conditions soon after the 
Commission recommends the grant to 
the Archivist of the United States. 

(b) The grant period begins and ends 
on the dates specified in the award 
document. 


Subpart F—Grant Administration 


§ 1206.70 Who is responsible for 
administration of NHPRC grants? ° 
The grantee institution and the 
institution-designated project director 
share primary responsibility for the 
administration of grants. In the case of 
grants made to individuals, the project 
director has sole responsibility for the 
administration of the grant. 


§ 1206.72 Where can | find the regulatory 
requirements that apply to NHPRC grants? 
(a) In addition to this part 1206, 
NARA has issued other regulations that 
apply to NHPRC grants in 36 CFR ch. 
XII, subchapter A. NARA also applies 


the principles and standards in the 
following Office of Management and 
Budget (OMB) Circulars for NHPRC 

ants: 

(1) OMB Circular A—21, ‘‘Cost 
Principles for Educational Institutions”; 

(2) OMB Circular A-87, ‘Cost 
Principles for State, Local and Indian 
Tribal Governments’’; 

(3) OMB Circular A—122, ‘“‘Cost 
Principles for Nonprofit Organizations”’; 


an 

(4) OMB Circular A—133, “Audits of 
States, Local Governments, and 
Nonprofit Organizations.” 

(b) The OMB Circulars are available at 
http://www.whitehouse.gov/omb/ 
circulars/index.html. 

(c) Additional policy guidance related 
to Title VI of the Civil Rights Act of 
1964, regarding persons with limited 
English proficiency, is provided in 
Commission guidance at http:// 
www.archives.gov/nhprc/ and from the 
NHPRC staff. . 


§ 1206.74 Dol need prior written approval 
for changes to the grant project? 

You must obtain prior written 
approval from the Commission for most 
changes in the grant project and terms 
of the grant. Detailed instructions are 
found in How to Administer an NHPRC 
Grant available at http:// 
www.archives.gov/NHPRC or from the 
NHPEC staff. 


§ 1206.76 How do! obtain written approval 
for changes in my grant project? 

(a) Requests for changes in the project 
must be submitted in writing and signed 
by grantee’s authorized representative. 
The signed, written response of the 
Commission’s Executive Director, or the 
Executive Director’s designee, will 
constitute approval for the change. 

(b) Requests for extensions of the 
grant period should be signed by the 
grantee’s authorized representative and 
submitted not more than two months 
before the scheduled end of the grant 
period. We will not allow extensions 
unless a project is up-to-date in its 
submission of financial and narrative 
reports. 


§ 1206.80 What reports am | required to 
make? 

(a) Grant recipients are generally 
required to submit annual financial 
status reports and semi-annual narrative 
progress reports, as well as final 
financial and narrative reports at the 
conclusion of the grant period. The 
grant award document will specify the 
dates on which your reports are due. In 
order to fulfill its oversight and 
monitoring responsibilities, the NHPRC 
or Commission may require additional 
reports or information at any time 


during the grant. OMB Control Number 
3095-0013 has been assigned to this 
information collection. 

(b) Detailed reporting requirements 
are found in How to Administer an 
NHPRC Grant available at http:// 
www.archives.gov/NHPRC or from the 
NHPERC staff. 


§ 1206.82 What is the format and content 
of the financial report? 

Grant recipients must submit 
financial reports on Standard Form 269, 
if there is program income to report, or 
Standard Form 269A (Short Form), and 
have them signed by the grantee’s 
authorized representative or by an 
appropriate institutional fiscal officer. If 
cost-sharing figures are less thari 80 
percent of the amount anticipated in the 
project budget, you must explain the 
reason for the difference. 


§ 1206.84 What is the format and content 
of the narrative report? 

(a) Interim narrative reports should 
state briefly the performance objectives 
and activities for the entire grant and 
then focus on those accomplished 
during the reporting period. The report 
should include a summary of project 
activities; whether the project 
proceeded on schedule; any revisions of 
the work plan, staffing pattern, or © 
budget; any Web address created by the 
project; and any other press releases 
articles or presentations relating to the 
grant project or its products. It should 
include an analysis of the objectives met 
during the reporting period and any 
objectives for the period that were not 
accomplished. For documentary editing 
projects, it also must include 
information about the publication of 
volumes and the completion of finding 
aids, as well as any work that is pending 
with publishers. 

(b) The final report must provide a 
detailed assessment of the entire project, 
following the format in paragraph (a) of 
this Section, including whether the 
performance objectives and goals set in 
the original proposal were realistic; 
whether there. were unpredicted results 
or outcomes; whether the project 
encountered unexpected problems and 
how you faced them; and how you 
could have improved the project. You 
must discuss the project’s impact, if 
any, on the grant-receiving institution 
and others. You must indicate whether 
all or part of the project activities will 
be continued after the end of the grant, 
whether any of these activities will be 
supported by institutional funds or by 
grant funds, and if the NHPRC grant was 
instrumental in obtaining these funds. 

(c) The project director must sign final 
narrative reports. 
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§ 1206.86 What additional materials must! 
submit with the final narrative report? 

You must submit the materials 
determined by the Commission as found 
in the NHPRC grant annotncements or 
specified in the grant award. 


§ 1206.88. Does the NHPRC have any 
liability under a grant? 

No, the National Archives and 
Records Administration (NARA) and the 
Commission cannot assume any liability 
for accidents, illnesses, or claims arising 
out of any work undertaken with the 
assistance of the grant. 


§1206.90 Must! acknowledge NHPRC 
grant support? 

Yes, grantee institutions, grant project 
directors, or grant staff personnel may 
publish results of any work supported 
by an NHPRC grant without review by 
the Commission; however, publications 
or other products resulting from the ‘ 
project must acknowledge the assistance 
of the NHPRC grant and all copies paid 
for by grant funds must be distributed 
at a reasonable cost. 

Dated: February 10, 2006. 

Allen Weinstein, 

Archivist of the United States. 

{FR Doc. E6-2303 Filed 2-16-06; 8:45 am] 
BILLING CODE 7515-01-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 17 : 
RIN 1018-AU12 


Endangered and Threatened Wildlife 
and Plants; Notice of Six-Month 
Extension and Reopening of Comment 
Period for the Proposed Delisting of 
the Preble’s Meadow Jumping Mouse 
(Zapus hudsonius preblei) 


AGENCY: Fish and Wildlife Service, _ 
Interior. 

ACTION: Proposed Rule; reopening of 
comment period. 


SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), extend for 
not more than six months, the time to 
make a decision on the proposal to 
delist the Preble’s meadow jumping 
mouse (Zapus hudsonius preblei) and 
announce the reopening of the comment 
period. Since the close of the public 
comment period, we have received 
additional information which may be 
influential in our final decision. The 
extension is sought pursuant to section 
4(b)(6)(B)(i) of the ESA because a 
recently completed and unpublished 
study substantially disagrees with the 


determination contained in the 
proposed rule that Preble’s is not a 
distinct subspecies. Some of this new 
information conflicts with information 
given significant weight in the proposed 
rule. In order to ensure the public has 
full access to and an opportunity to 
comment on all available information, 
we are reopening the public comment 
period for 60 days. The Service will 
make a final decision based on the best 
scientific and commercial information 
available. Comments previously 
submitted need not be resubmitted as 
they have already been incorporated 
into the public record and will be fully 
considered in the final decision and 
rule. 


DATES: The public comment period is 
reopened until April 18, 2006. Any 
comments that are received after the 
closing date may not be considered in 
the final decision on the proposal. 
ADDRESSES: Documents relative to this 
proposed rule are available at http:// 
mountain-prairie.fws.gov/preble/. If you 
wish to comment, you may submit your 
comments and materials concerning the 
proposal by one of several methods: 

1. You may submit written.comments 
to Field Supervisor, Colorado Field 
Office, Ecological Services, P.O. Box 
25486, Denver Federal Center, Denver, 
CO 80225. 

2. You may hand deliver comments to 
our Colorado Field Office at 134 Union 
Blvd., Suite 670, Lake Plaza North, 
Lakewood, CO 80228 or send via 
facsimile (fax 303-236-0027). 

3. You may send comments via 
electronic mail (e-mail) to 
FW6_PMJM@fws.gov. See the Public 
Comments Solicited section below for 
file format and other information about 
electronic filing. 

The complete file for the finding and 
proposed rule is available for 
inspection, by appointment, during 
normal business hours, at the above 
address. 


‘FOR FURTHER INFORMATION CONTACT: 


Susan Linner, Field Supervisor, at the 
Colorado Field Office (see ADDRESSES 
section) or telephone (303) 236-7400. 
Persons who use a telecommunications 
device for the deaf (TDD) may call the 
Federal Information Relay Service 
(FIRS) at 1-800-877-8339, 24 hours a 
day, 7 days a week. 

SUPPLEMENTARY INFORMATION: 


Public Comments Solicited 


We intend that any final action 
resulting from the proposed rule will be 
as accurate and as effective as possible. 
Therefore, we solicit comments or 
suggestions from the public, concerned 
governmental agencies, the scientific 


community, industry, or any other 
interested party concerning the 
proposed rule in light of the additional 
information. Generally, we seek 
information, data, and comments 
concerning: 

(1) The taxonomic status of Z. h. 
preblei, Z. h. campestris, Z. h. 
intermedius, and other Z. hudsonius 
subspecies with a particular focus on 


“Ramey et al. (2003, 2004a, 2004b, 2005), 


King et al. (2006) and associated peer 
reviews; 

(2) The taxonomy, biology, ecology, 
distribution, status, and factors affecting 
Z. h. preblei, Z. h. campestris, Z. h. 
intermedius, and other Z. hudsonius 
subspecies; 

(3) Data from any systematic surveys 
for Z. h. preblei, Z. h. campestris, Z. h. 
intermedius, and other Z. hudsonius 
subspecies, as well as any studies that 
may show population size or trends; 

(4) Quantitative information regarding 
the life history, ecology, and habitat use 
of Z. h. preblei, Z. h. campestris, Z. h.. 
intermedius, and other Z. hudsonius 
subspecies, as well as information 
regarding the applicability of 
information relevant to other 
subspecies; 

(5) Information on the threats faced by 
the Z. h. preblei, Z. h. campestris, Z. h. 
intermedius, and other Z. hudsonius 


_ subspecies (or any potential DPS 


thereof) in relation to the five listing 
factors (as defined in section 4(a)(1) of 
the Endangered Species Act (ESA), as 
amended [16 U.S.C. 1531 et seq.]);. 

(6) Information regarding the effects of 
current land management on population 
distribution and abundance of Z. h. 
preblei, Z. h. campestris, Z. h. 
intermedius, and other Z. hudsonius 
subspecies; and 

(7) Information regarding the 
possibility of contact and interaction 
within or between Z. h. preblei, Z. h. 
campestris, and adjacent subspecies of 
meadow jumping mouse (i.e., Zapus 
hudsonius intermedius and Z. h. 
pallidus) or other information relevant 
to a Distinct Population Segment 
analysis. 

You may submit comments as 
indicated under ADDRESSES. If you wish 
to submit comments by e-mail, please 
avoid the use of special characters and 
any form of encryption. Please also 
include your name and return address 
in Faia e-mail message. 

ur practice is to make comments, 
including names and home addresses of 
respondents, available for public review 


- during regular business hours. Due to 


the high level of interest in this 
rulemaking process, we also may post 
comments on our website. Individual 
respondents may request that we 
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withhold their home address from the 
rulemaking record, which we will honor 
to the extent allowable by law. There 
also may be circumstances in which we 
would withhold from the rulemaking 
record a respondent’s identity, as 
allowable by law. If you wish us to 
withhold your name or address, you 
must state this prominently at the 
beginning of your comment. However, 
we will not consider anonymous 
comments. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
Comments and other information 
received, as well as supporting 
information used to write the proposed 
rule, will be available for public 
inspection, by appointment, during 
normal business hours at the Colorado 
Field Office (see ADDRESSES section). In 
making a final decision on the proposal, 
we will take into consideration the . 
comments and any additional 
information we receive. Such 
communications may lead to a final 
regulation that differs from the proposal. 


Background 


The Preble’s meadow jumping mouse 
(Zapus hudsonius preblei) was listed as 
a threatened species on May 13, 1998 
(63 FR 26517). At that time, Z. h. preblei 
was Classified as a subspecies of the 
meadow jumping mouse based on a 
study by Krutzsch (1954). On February 
2, 2005, the Service proposed to delist 
or remove Z. h. preblei from the List of 
Endangered and Threatened Animals 
(70 FR 5404). This proposal was based 
on an unpublished report (Ramey et al. 


.2004a) that suggested Z. h. preblei 
‘ should be considered the same 


subspecies as the Bear Lodge meadow 
jumping mouse (Z. h. campestris). In the 
spring of 2005, we sought and received 
three expert peer reviews of this 
proposal in accordance with our 1994 
Interagency Policy for Peer Review in 
Endangered Species Act Activities (59 
FR 34270, July 1, 1994). As noted in our 
February 2, 2005, Federal Register 
notice proposing delisting of the 
Preble’s meadow jumping mouse (70 FR 
5404), we were expecting additional 
genetics information (including nuclear 
DNA results) within the next year that 
would provide additional information 
on meadow jumping mouse taxonomy. 
In December 2004, Ramey et al. 
(2004b) released a revised version of 
their report that suggested further 
synonymization. Specifically, the 
authors suggested synonymizing Z. h. 
preblei, Z. h. campestris, and Z. h. 


intermedius. This unpublished report 
was not considered in the February 2, 
2005, proposal to delist Z. h. preblei 
from the List of Endangered and 
Threatened Animals because it had not 
been peer-reviewed at that time. In the 
spring of 2005, the Service sought and 
obtained peer review of this report. 

In August 2005, a manuscript, 
authored by Rob Roy Ramey II, Hsiu- 
Ping Liu, Clinton W. Epps, Lance M. 
Carpenter, and John D. Wehausen, titled 
“Genetic relatedness of the Preble’s 
meadow jumping mouse (Z. h. preblei) 
to nearby subspecies of Z. hudsonius as 
inferred from variation in cranial 
morphology, mitochondrial DNA, and 
microsatellite DNA: implications for 
taxonomy and conservation”’ was 
published in the journal Animal 
Conservation (Ramey et al. 2005). As 
indicated in the title, this version of 
Ramey et al. included microsatellite 
information. 

In January 2006, we received a final 
report analyzing the mitochondrial DNA 
and microsatellite DNA of five Z. 
hudsonius subspecies including—Z. h. 
preblei, Z. h. campestris, Z. h. 
intermedius, Z. h. pallidus, and Z. h. 
luteus (King et al. 2006). The King et al. 
(2006) report, which constitutes further 
testing of the conclusions of Ramey et 
al. (2003, 2004a, 2004b, 2005), has been 
peer-reviewed in accordance with U.S. 
Geological Survey methods as described 
in the Leetown Science Center Research 
Documentation Manual (U.S. Geological 
Survey 2003) but is unpublished. 

All of the documents described above 
are available on-line at http://mountain- 
prairie.fws.gov/preble/. We are 
reopening the public comment period 
on the delisting proposal to allow the 
public to consider and comment on the 
above documents. 

The two studies differ in sampling 
regime, sources of tissues chosen for 
analysis, number of molecular 
characters sequenced and microsatellite 
fragments surveyed, statistical tests 
applied, method used to portray 
genealogical relationships, and the 
criteria used to determine uniqueness. 
The different conclusions in the two 
studies suggest there is scientific 
disagreement regarding the application 
of the available data relevant to the 
proposed action (70 FR 5404, February 
2, 2005) and, thus, we extend for not 
more than six months this rulemaking 
process as allowed by Section 
4(b)(6)(B)(i) of the ESA. We will use the 
6-month extension to assemble a panel 
of experts to carefully review and assess 

the two studies which represent the best 
available information on the genetics, 


. morphology, and ecology of the species. 


The Service will make a final decision 


based on the best scientific and 
commercial information available, 
including but not limited to the expert 
panelists’ judgments. 


Author 


The primary authors of this notice are 
the Colorado Field Office staff (see 
ADDRESSES section). 

Authority: The authority for this action is 
the Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.). 

Dated: February 5, 2006. 

H. Dale Hall, 

Director, U.S. Fish and Wildlife Service. 
[FR Doc. E6—2286 Filed 2-16-06; 8:45 am] 
“BILLING CODE 4310-55-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 635 


[Docket No. 060131019-6019-01; I.D. 
012006B] 


RIN 0648-AU17 


Atlantic Highly Migratory Species; 
Atlantic Commercial Shark 
Management Measures 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Proposed rule; request for 
comments. 


SUMMARY: This proposed rule would 
establish the 2006 second and third 
trimester season quotas for large coastal 
sharks (LCS) and small coastal sharks 
(SCS) based on over- or underharvests 
from the 2005 second and third 
trimester seasons. In addition, this rule 
proposes the opening and closing dates 
for the LCS fishery based on 
adjustments to the trimester quotas. The 
intended effect of these proposed 
actions is to provide advance notice of 
quotas and season dates for the Atlantic 
commercial shark fishery. 

DATES: Written comments must be 
received by March 6, 2006. 

ADDRESSES: Written comments on the 
proposed rule may be submitted to 
Chris Rilling, Highly Migratory Species 
Management Division via: 

e E-mail: 012006B@noaa.gov. 

e Mail: 1315 East-West Highway, 
Silver Spring, MD 20910. Please mark 
the outside of the envelope “Comments 
on Proposed Rule for 2nd and 3rd 
Trimester Season Lengths and Quotas.” 

e Fax: 301-713-1917. 


ig 
tg 
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e Federal e-Rulemaking portal: http:// 
www.regulations.gov. Include in the 
subject line the following identifier: I.D. 
012006B. 


FOR FURTHER INFORMATION CONTACT: 
Chris Rilling or Karyl Brewster-Geisz by 


TABLE 1—PROPOSED OPENING AND CLOSING DATES AND QUOTAS 


phone: 301-713-2347 or by fax: 301-— 
713-1917. 


SUPPLEMENTARY INFORMATION: 


Proposed Opening and Closing Dates 
and Quotas 


Proposed opening and closing dates 
and quotas for the 2006 second and 
third trimester seasons by region are 
provided in Table 1. 


Second Trimester Season 


Region 


Opening Date 


Closure Date 


Quota 


Gulf of Mexico 


South Atlantic 


North Atlantic 


July 6, 2006 


July 31, 2006 
11:30 p.m. local time 


201.1 mt dw 
(443,345 Ib dw) 


August 16, 2006 
11:30 p.m. local time 


151.7 mt dw 
(334,438 Ib dw) 


August 6, 2006 
11:30 p.m. local time 


66.3 mt dw 
(146,165 Ib dw) 


Gulf of Mexico 


South Atlantic 


North Atlantic 


May 1, 2006 


To be determined, as 
necessary 


38.9 mt dw 
(85,759 Ib dw) 


333.5 mt dw 
(735,234 Ib dw) 


24.2 mt dw 
(53,351 Ib dw) 


Blue sharks 


No regional quotas 


Porbeagle sharks 


Pelagic sharks other than blue or porbeagle 


To be determined, as 
necessary 


91 mt dw 
(200,619 Ib dw) 


30.7 mt dw 
(67,681 Ib dw) 


162.7 mt dw 
(358,688 Ib dw) 


Third Trimester Season 


Region 


Opening Date 


Closure Date 


Quota 


Gulf of Mexico 


South Atlantic 


September 1, 2006 


November 15, 2006 
11:30 p.m. local time 


226.6 mt dw 
(499,562 Ib dw) 


October 3, 2006 
11:30 p.m. local time 


56.2 mt dw 
(123,899 Ib dw) 


North Atlantic 


CLOSED" 


Gulf of Mexico 


South Atlantic 


North Atlantic 


September 1, 2006 


To be determined, as 
necessary 


30.8 mt dw 
(67,902 Ib dw) 


263.7 mt dw 
(581,353 Ib dw) 


28.2 mt dw 
(62,170 Ib dw) 


Blue sharks 


No regional quotas 


Porbeagle sharks 


Pelagic sharks other than blue or porbeagle 


September 1, 2006 


To be determined, as 
necessary 


91 mt dw 
(200,619 Ib dw) 


30.7 mt dw 
(67,681 Ib dw) 


162.7 mt dw 
(358,688 Ib dw) 


1Since opening the LCS fishery in the North Atlantic for even one week could result in an overharvest, NMFS proposes to keep the North At- 


lantic LCS fishery closed during the third trimester season. 
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Background 


The Atlantic shark fishery is managed 
under the authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act (Magnuson-Stevens 
Act). The Fishery Management Plan 
(FMP) for Atlantic Tunas, Swordfish, 
and Sharks, finalized in 1999, and 
Amendment 1 to the FMP for Atlantic 
Tunas, Swordfish, and Sharks 
(Amendment 1), finalized in 2003, are 
implemented by regulations at 50 CFR 
part 635. 

On December 24, 2003, NMFS 
published a final rule (68 FR 74746) for 
Amendment 1 that established, among 
other things, an annual landings quota 
of 1,017 metric tons (mt) dressed weight 
(dw) for LCS, and an annual landings 
quota of 454 mt dw for SCS. The final 
rule also established regional LCS and 
SCS quotas for the commercial shark 
fishery in the Gulf of Mexico (Texas to 
the west coast of Florida), South 
Atlantic (east coast of Florida to North 

Carolina and the Caribbean), and North 
Atlantic (Virginia to Maine). The quota 
for LCS was split among the three 
regions based upon historic landings. 

On November 30, 2004, NMFS 

- published a final rule (69 FR 69537) 
that, among other things, adjusted the 
regional quotas for LCS and SCS based 
on updated landings information, 
divided the quotas among the three 
trimester seasons, and implemented a 
new process for notifying participants of 
season opening and closing dates and 
quotas. 

Consistent with 50 CFR 
635.27(b)(1)(iii), as adjusted by the 2004 
final rule, the annual LCS quota (1,017 
mt dw) is split among the three regions 
as follows: 52 percent to the Gulf of 
Mexico, 41 percent to the South 
Atlantic, and 7 percent to the North 
Atlantic. The annual SCS quota (454 mt 
dw) is split among the three regions as 
follows: 10 percent to the Gulf of 
Mexico, 87 percent to the South 
Atlantic, and 3 percent to the North 
Atlantic. The regional quotas for LCS 
and SCS were divided equally between 
the trimester seasons in the South 
Atlantic and the Gulf of Mexico, and 
according to historical landings of 4, 88, 
and 8 percent for LCS, and 1, 9, and 90 
percent for SCS in the first, second, and 
third trimester seasons, respectively, in 
the North Atlantic. 

Consistent with 50 CFR 
635.27(b)(1)(vi), any over- or 
underharvest in a given region from the 
2005 second and third trimester seasons 
will be carried over to the 2006 second 
and third trimester seasons. This action 
would not change the 2006 base 
landings quota or the 2006 regional 


quotas established in the November 30, 
2004, final rule. 

In addition, the November 30, 2004, - 
final rule established a process for 
issuing proposed and final rules to 
notify interested parties of season 
lengths and quotas and to facilitate 
public comment. 


Annual Landings Quotas 


Any of the proposed quotas may 
change depending on any updates to the 
reported landings from the 2005 second 
and third trimester seasons. Per 
Amendment 1 to the HMS FMP, the 
2005 annual base landings quotas for 
LCS and SCS are 1,017 mt dw 
(2,242,078 lb dw) for LCS and 454 mt 
dw (1,000,888.4 lb dw) for SCS. The 
2005 quota levels for pelagic, blue, and 
porbeagle sharks are 488 mt dw 
(1,075,844.8 lb dw), 273 mt dw 
(601,855.8 lb dw), and 92 mt dw 
(202,823.2 lb dw), respectively. This 
rule does not propose to change any of 
these overall base landings quotas. 

As of January 13, 2006, the overall 
2005 second trimester season quotas for 
LCS and SCS had not been exceeded. 
Reported landings of LCS were at 89 
percent of the LCS quota (353.5 mt dw 
out of a 395.2 mt dw quota), and SCS 
landings were at 26 percent (86.1 mt dw 
out of a 334.8 mt dw quota) of the 
overall SCS quota. The Gulf of Mexico, 
South Atlantic, and North Atlantic 
regions experienced underharvests of 17 
percent (24.6 mt dw), 7 percent (12.8 mt 
dw), and 6 percent (3.9 mt dw) of their 
regional LCS quotas, respectively. The 
Gulf of Mexico, South Atlantic, and. 
North Atlantic experienced 
underharvests of 78 percent (23.8 mt 
dw), 72 percent (199.7 mt dw), and 100 
percent (23 mt dw) of their regional SCS 
quotas, respectively. 

As of January 13, 2006, the overall 
2005 third trimester season quota for 
LCS, but not SCS, had been exceeded. 
Reported landings of LCS were at 110 
percent of the LCS quota (396.0 mt dw 
out-of a 361.0 mt dw quota), and SCS 
landings were at 34 percent (85.1 mt dw 
out of a 249.0 mt dw quota) of the 
overall SCS quota. The South Atlantic 
and North Atlantic regions experienced 
overharvests of 44 percent (82.7 mt dw) 
and 48 percent (2.4 mt dw) of their 
regional LCS quotas, respectively, and 
the Gulf of Mexico experienced an 
underharvest of 30 percent (50.5 mt 
dw). The Gulf of Mexico, South 
Atlantic, and North Atlantic. 


experienced underharvests of 49 percent 


(15.7 mt dw), 66 percent (132.2 mt dw), 
and 100 percent (16 mt dw) of their 
regional SCS quotas, respectively. As 
described below, the regional quotas 


will be adjusted based on these over- or 
underharvests. 


Regional Landings Quotas Percentages 
for LCS and SCS 


Consistent with 50 CFR 
635.27(b)(1)(iii), the annual LCS quota 
(1,017 mt dw) is split among the regions 
as follows: 52 percent to the Gulf of 
Mexico, 41 percent to the South 
Atlantic, and 7 percent to the North 
Atlantic. 


Also consistent with 50 CFR 
635.27(b)(1)(vi)(A)(3), the LCS quota for 
the Gulf of Mexico and the South 
Atlantic regions is further split equally 
(33.3 percent/season) between the three 
trimester fishing seasons, and the quota 
for the North Atlantic is further split 
according to historical landings of 4, 88, 
and 8 percent for the first, second, and 
third trimester seasons, respectively. 


Consistent with 50 CFR 
635.27(b)(1)(iv), the annual SCS quota 
(454 mt dw) is split among the regions 
as follows: 10 percent to the Gulf of 
Mexico, 87 percent to the South 
Atlantic, and 3 percent to the North ~ 
Atlantic. 


Also consistent with 50 CFR 
635.27(b)(1)(vi)(A)(3), the SCS quota for 
the Gulf of Mexico and the South 
Atlantic regions is further split equally 
(33.3 percent/season) between the three 
trimester fishing seasons in each of the 
regions, and the quota for the North 
Atlantic is further split according to 
historical landings of 1, 9, and 90 
percent for the first, second, and third 
trimester seasons, respectively. 


Gulf of Mexico Regional Landings 
Quotas 


In 2005, preliminary data indicate 
that for LCS, the Gulf of Mexico had an 
underharvest of 25 mt dw in the second 
trimester season, and an underharvest of 
50.5 mt dw in the third trimester season. 
As a result, the Gulf of Mexico LCS 
quota for the 2006 second trimester 
season is proposed to be 201.1 mt dw 
(1,017x0.52x0.333+25), and the quota 
for the 2006 third trimester season is 
proposed as 226.6 mt dw 
(1,017x0.52x0.333+50.5). 

In 2005, preliminary data indicate 
that for SCS, the Gulf of Mexico had an 
underharvest of 23.8 mt dw in the 
second trimester season, and an 
underharvest of 15.7 mt dw in the third 
trimester season. As a result, the Gulf of 
Mexico SCS quota for the 2006 second 
trimester season is proposed to be 38.9 
mt dw (454x0.10x0.333+23.8), and the 
quota for the 2006 third trimester season 
is proposed as 30.8 mt dw 
(454x0.10x0.333+15.7). 
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South Atlantic Regional Landings 
Quotas 

’ In 2005, preliminary data indicate 
that for LCS, the South Atlantic had an 
underharvest of 12.8 mt dw in the 
second trimester season, and an 
overharvest of 82.7 mt dw in the third 
trimester season. As a result, the South 
Atlantic LCS quota for the 2006 second 
trimester season is proposed to be 151.7 
mt dw (1,017x0.41x0.333+12.8), and the 
quota for the 2006 third trimester season 
is proposed as 56.2 mt dw 
(1,017x0.41x0.333-82.7). 

In 2005, preliminary data indicate 
that for SCS, the South Atlantic had an. 
underharvest of 202 mt dw in the 
second trimester season, and an 
underharvest of 132.2 mt dw in the 
third trimester season. As a result, the 
South Atlantic SCS quota for the 2006 
second trimester season is proposed to 
be 333.5 mt dw (454x0.87x0.333+202), 
and the quota for the 2006 third 
trimester season is proposed to be 263.7 
mt dw (454x0.87x0.3334132.2). 


North Atlantic Regional Landings 
Quotas 


In 2005, preliminary data indicate 
that for LCS, the North Atlantic had an 
underharvest of 3.7 mt dw in the second 
trimester season, and an overharvest of 
2.4 mt dw in the third trimester season. 
As a result, the North Atlantic LCS 
quota for the 2006 second trimester 
season is proposed to be 66.3 mt dw 
(1,017x0.07x0.88+3.7), and the quota for 
the 2006 third trimester season is 
proposed as 3.3 mt dw 
(1,017x0.07x0.08-2.4). 

In 2005, preliminary data indicate 
that for SCS, the North Atlantic had an 
underharvest of 23 mt dw in the second 
trimester season, and an underharvest of 
16 mt dw in the third trimester season. 
As a result, the North Atlantic SCS 
quota for the 2006 second trimester 
season is proposed to be 24.2 mt dw 
(454x0.03x0.09+23), and the quota for 
the 2006 third trimester season is 
proposed as 28.2 mt dw 
(454x0.03x0.90+16). 


Pelagic Shark Quotas 


The 2005 annual quotas for pelagic, 
blue, and porbeagle sharks are 488 mt 
dw (1,075,845 lb dw), 273 mt dw 
(601,856 lb dw), and 92 mt dw (202,823 
Ib dw), respectively. These are the same 
quotas that were established in the HMS 
FMP. As of January 13, 2006, 
approximately 84.8 mt dw had been 
reported landed in the second 2005 
second trimester season, and 22.6 mt dw 
in the third trimester season in total for 
pelagic, blue, and porbeagle sharks 
combined. Thus, the pelagic shark quota 


does not need to be reduced consistent 
with the current regulations 50 CFR 
635.27(b)(1)(vi). The 2006 second and 
third trimester season quotas for pelagic, 
blue, and porbeagle sharks are proposed 
for each season to be 162.7 mt dw 
(358,688 lb dw), 91 mt dw (200,619 lb 
dw), and 30.7 mt dw (67,681 lb dw), 
respectively. 


Proposed Fishing Season Notification 
for the Second Season 


The second trimester fishing season of 
the 2006 fishing year for SCS, pelagic - 
sharks, blue sharks, and porbeagle 
sharks in the northwestern Atlantic 
Ocean, including the Gulf of Mexico 
and the Caribbean Sea, is proposed to 
open on May 1, 2006. When quotas are 
projected to be reached for the SCS, 
pelagic, blue, or porbeagle shark 
fisheries, the Assistant Administrator 
(AA) will file notification of closures at 
the Office of Federal Register at least 14 
days before the effective date, consistent 
with 50 CFR 635.28(b)(2). é 

The second trimester fishing season of 
the 2006 fishing year for LCS is 
proposed to open on July 6, 2006, in the 
Gulf of Mexico, South Atlantic, and 
North Atlantic regions. NMFS is 
proposing to close the second trimester 
season LCS fishery in the Gulf of 
Mexico on July 31, 2006, at 11:30 p.m. 
local time, in the South Atlantic on 
August 16, 2006, at 11:30 p.m. local 
time, and in the North Atlantic on 
August 6, 2006, at 11:30 p.m. local time. 

NMFS is proposing to delay the start 
of the second season for LCS in the Gulf 
of Mexico, South Atlantic, and North 
Atlantic regions until July 6, 2006, in_ 
order to reduce the likelihood of 
interactions with pregnant female 
sharks that may be about to give birth, 
and in response to public comments 
received during 2005 requesting to 
delay the start of the second trimester 
season until after the Fourth of July 
weekend to improve marketing 
opportunities for shark product. 

To estimate the LCS fishery opening 
and closing dates for the second and 
third trimester seasons, NMFS 
calculated the average catch rates from 
July through November for each of the 
regions during the second semi-annual 
and second and third trimester seasons 
in recent years (2002-2005), and 
applied the average monthly catch rate 
to the available quota for each of the 
regions. 

Consistent with 50 CFR 635(b)(1)(vid, 
any over- or underharvests in one region 
will result in an equivalent increase or 
decrease in the following year’s quota 
for that region. Because state landings 
during a Federal closure are counted 
against the quota, NMFS also calculated 


the average amount of quota reported 
received during the Federal closure 
dates of the years used to estimate catch 
rates. 

Based on the average July LCS catch 
rates in recent years in the Gulf of 
Mexico region, approximately 81 
percent of the available second trimester 
LCS quota (201.1 mt dw) would likely 
be taken in three weeks and 108 percent 
of the available LCS quota would likely 
be taken in four weeks. Dealer data also 
indicate that, on average, approximately 
2.9 mt dw of LCS has been reported 
received by dealers during a Federal 
closure. This is approximately 1 percent 
of the proposed available quota. If catch 


,rates in 2006 are similar to the average 


catch rates from 2002 to 2005, 82 
percent (81 + 1 percent) of the second 
trimester quota could be caught in three 
weeks, and 109 percent (108 + 1) of the 
quota could be caught in four weeks. 
Thus, NMFS proposes to open the 
fishery in the Gulf of Mexico on July 6, 
2006, and close the fishery on July 31, 
2006 (=25 days or ~ 3 12 weeks). 

Based on the average July and August 
LCS catch rates in recent years for the 
South Atlantic region, approximately 85 
percent of the available second trimester 
LCS quota (151.7 mt dw) would likely 
be taken in six weeks and 94 percent of 
the available LCS quota would likely be 
taken in seven weeks. Dealer data also 
indicate that, on average, approximately 
21 mt dw of LCS has been reported 
received by dealers during a Federal 
closure. This is approximately 14 
percent of the available quota. Thus, if 
catch rates in 2006 are similar to the 
average catch rates from 2002 to 2005, 
99 percent (85 percent + 14 percent) of 
the quota could be caught in six weeks, 
and 108 percent (94 percent + 14 
percent) of the quota could be caught in 
seven weeks. Thus, NMFS proposes to 
open the fishery in the South Atlantic 
on July 6, 2006, and close the fishery on 
August 16, 2006 (six weeks). 

Based on average catch rates in recent 
years for the North Atlantic region, 
approximately 69 percent of the quota 
would likely be taken in four weeks, 
and 86 percent of the quota in five 
weeks. Dealer data indicate that, on 
average, approximately 19 mt dw of LCS 
has been reported received by dealers 
during a Federal closure. This is 
approximately 28 percent of the 
available quota. Thus, if catch rates in 
2006 are similar to the average catch _ 
rates from 2002 to 2005, 97 percent (69 
percent + 28 percent) of the quota could 
be caught in four weeks, and 114 
percent (86 percent + 28 percent) of the 
quota could be caught in five weeks. 
Thus, NMFS proposes to open the 
fishery in the North Atlantic on July 6, 
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2006, and close the fishery on August 6, 
2006 (~4 2 weeks). 


Proposed Fishing Season Notification 
for the Third Season 


The third trimester fishing season of 
the 2006 fishing year for SCS, pelagic 
sharks, blue sharks, and porbeagle 
sharks in all regions in the northwestern 
Atlantic Ocean, including the Gulf of 
Mexico and the Caribbean Sea, is’ 
proposed to open on September 1, 2006. 
When quotas are projected to be reached 
for the SCS, pelagic, blue, or porbeagle 
shark fisheries, the AA will file 
notification of closures at the Office of 
Federal Register at least 14 days before 
the effective date, as consistent with 50 
CFR 635.28(b)(2). The third trimester 
fishing season of the 2006 fishing year 
for LCS is proposed to open on 
September 1, 2006, in the Gulf of 
Mexico and South Atlantic, but NMFS 
proposes to keep the North Atlantic 
region closed during the 2006 third 
trimester season due to overharvests 
during the 2005 third trimester season. 

NMFS used LCS catch rates from 
September in recent years (2002—2005) 
to estimate the 2006 third trimester 
season catch rates for September. For 
the months of October through 
November, NMFS used 2005 catch rates 
only because, prior to 2005 the fishery 
was Closed during that period. The 2005 
data are thus the most representative 
data available for estimating 2006 catch 
rates. 

Based on average catch rates in recent 
years in the Gulf of Mexico, 
approximately 97 percent of the 
available third trimester LCS quota 
(226.6 mt dw) would likely be taken in 
13 weeks and 105 percent of the 
available LCS quota would likely be 
taken in 14 weeks. Dealer data also 
indicate that approximately 1.1 mt dw 
of LCS were reported received by 
dealers after the October 31, 2005, 
Federal closure. This is approximately 
0.5 percent of the available quota. Thus, 
if catch rates in 2005 are similar to the 
average catch rates from 2002 to 2005, 
97 percent of the quota could be caught 
by the first week of December, and 105 
percent of the quota could be caught by 
the end of December. However, as a 
precautionary measure to avoid an 
overharvest, and due to lack of 
information about landings in 
November and December, NMFS 
proposes to close the Gulf of Mexico 
LCS fishery on November 15, 2006, at 
11:30 p.m. local time (10 weeks). 

In the South Atlantic, approximately 
92 percent of the available third 
trimester LCS quota (56.2 mt dw) would 
likely be taken in four weeks and four. 
days, and 112 percent of the available 


LCS quota would likely be taken in five 
weeks. Dealer data indicate that, in 
2005, no LCS were reported received by 
dealers after the November 15, 2005, 
Federal closure. Thus, if catch rates in 
2006 are similar to the average catch 
rates from 2002 to 2005, if the fishery 
were to remain open until the first week 
of October, the quota would likely be 
exceeded. Accordingly, NMFS proposes 
to close the South Atlantic LCS fishery 
on October 3, 2006, at 11:30 p.m. local 
time. 

In the North Atlantic, approximately 
41 percent of the available third 
trimester LCS quota (3.3 mt dw) would 
likely be taken in one week, and 82 
percent would likely be taken in two 
weeks. Dealer data also indicate that 
approximately 3.1 mt dw of LCS were 
reported received by dealers after the 
September 15, 2005, Federal closure. 
This is approximately 95 percent of the 
available quota. Thus, if catch rates in 
2006 are similar to the average catch 
rates from 2002 to 2005, 136 percent (41 
percent + 95 percent) of the quota could 
be caught by the first week of 
September, and 177 percent of the quota 
could be caught by the end of the 
second week of September. Since 
opening the LCS fishery in the North 
Atlantic for even one week could result 
in an overharvest, NMFS proposes to 
keep the North Atlantic LCS fishery 
closed during the third trimester season. 


Request for Comments 


Comments on the proposed rule may 
be submitted via email, mail, or fax by 
March 6, 2006, (see DATES and 
ADDRESSES). 


Classification 


This proposed rule is published under 
the authority of the Magnuson-Stevens 
Act, 16 U.S.C. 1801 et seq. Consistent 
with 50 CFR 635.27(b)(1)(vi), the 
purpose of this action is to adjust the 
LCS trimester quotas based on over- or 
underharvests from the 2005 fishing 
season, and to announce the 2006 
second and third trimester season 
opening and closing dates. This 
proposed rule will not increase the 
overall quotas or landings for LCS or 
SCS, and is not expected to increase 
fishing effort or protected species 
interactions. 

The Chief Counsel for Regulation at 
the Department of Commerce certified 
to the Chief Counsel for Advocacy that 
this proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. On 
November 30, 2004, NMFS published a 
final rule (69 FR 69537) that, among . 
other things, adjusted the 2005 regional 
quotas for LCS and SCS based on 


updated landings information and 
divided the quotas among the three 
trimester seasons. A final regulatory 
flexibility analysis (FRFA) conducted 
for the November 2004 rule indicated 
that there were approximately 253. 
directed commercial shark permit 
holders, 358 incidental commercial 
shark permit holders, and 267 
commercial shark dealers, all of which 
are considered small entities according 
to the Small Business Administration’s 
standard for defining a small entity (5 
U.S.C. 603(b)(3)). The FRFA concluded 
that overall economic impacts of 
adjusting the regional quotas on these 
small entities were expected to be 
minimal. As of October 17, 2005, there 
were approximately 235 directed 
commercial shark permit holders, 320 
incidental commercial shark permit 
holders, and 230 commercial shark 
dealers. 

This proposed rule would not change 
the overall LCS or SCS base landings 
quotas or the overall regional quotas 
established in the November 2004 rule, 
or implement any new management 
measures not previously considered, 
and is not expected to increase fishing 
effort or protected species interactions. 
This proposed rule would adjust the 
quotas for each of the regions based on 
underharvests from the 2005 second and 
third trimester seasons consistent with 
50 CFR 635.27(b)(1)(vi). 

During the 2005 second and third 
trimester seasons, the Gulf of Mexico 
experienced underharvests of 25 and 
50.5 mt dw for LCS, respectively ( for 
a net underharvest of 75.5 mt dw) and 
underharvests of 23.8 and 15.7 mt dw 
for SCS, respectively (foranet ~ 
underharvest of 39.5 mt dw). The 2003 
average ex-vessel price for LCS flesh 
was $0.78/lb dw, and the average ex- 
vessel price for SCS flesh was $0.43/lb 
dw. Shark fins typically account for 
approximately 5 percent of dressed 
weight of LCS and command a higher 
price ($17.09/lb, 2003 average). If the 
entire 2006 second and third trimester 
season quota in the Gulf of Mexico is 
caught, this could result in a gross 
economic benefit of $309,503 ($129,829 
for LCS flesh, $142,229 for LCS fins, and 
$37,445 for SCS). This represents 
approximately 34 percent of the 
estimated 2005 second and third 
trimester gross revenue of $888,520 
($413,561 for LCS flesh, $453,061 for 
LCS fins, and $21,898 for SCS) for the 
Gulf of Mexico region. Given that there 
are approximately 35 active shark 
vessels (defined as vessels with greater 
than 25 percent of landings derived 
from sharks as reported in the snapper- 
grouper logbook) in the Gulf of Mexico, 
this could result in an increase in 
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revenue of approximately $8,842 per 
vessel during the 2006 second and third 
trimester seasons. 

During the 2005 second and third 
trimester seasons, the South Atlantic 
experienced an underharvest of 12.8 mt 
dw and an overharvest of 82.7 mt dw for 
LCS, respectively, for a net overharvest 
of 69.9 mt dw, and underharvests of 
202.0 and 132.2 mt dw for SCS, 
respectively, for a net underharvest of 
334.2 mt dw. If the entire 2006 second 
and third trimester season quota is 
caught in the South Atlantic, this could 
result in a net economic benefit of 
approximately $64,935 (-$120,199 for 
LCS flesh, and -$131,680 for LCS fins 
due to the overharvest, +$316,814 for 
SCS). This represents approximately 3.8 
percent of the estimated 2005 second 
and third trimester season gross revenue 
of $1,725,539, ($756,447 for LCS, 
$828,697 for LCS fins, and $140,386 for 
SCS) for the South Atlantic region. 
Given that there are approximately 28 
active shark vessels in the South 
Atlantic, this could result in an increase 
in revenue of approximately $2,319 per 
vessel during the 2006 second and third 
trimester seasons. 

During the 2005 second and third 
trimester seasons, the North Atlantic 
experienced an underharvest of 3.7 mt 
dw and an overharvest of 2.4 mt dw for 
LCS, respectively, and underharvests of 
23 and 16 mt dw for SCS, respectively. 
If the entire 2006 second trimester 
season quota is caught in the North 
Atlantic, this could result in a gross 
economic benefit of approximately 
$35,135 ($6,362 for LCS flesh, $6,970 for 


LCS fins, and $21,803 for SCS). This 
represents approximately 16 percent of 
the estimated 2005 second season gross 
revenue of $220,890, ($105,411 for LCS, 
$115,479 for LCS fins, and $0 for SCS) 
for the North Atlantic region. Given that 
there are fewer than 10 active shark 
vessels in the North Atlantic, this could 
result in an increase in revenue of 
approximately $3,513 per vessel during 
the 2006 second trimester season. 

NMFS proposes to keep the North 
Atlantic LCS fishery closed during the 
third trimester season due to an 
overharvest of LCS during the 2005 
third trimester season. Accounting for 
the LCS overharvest of 2.4 mt dw during 
the 2005 third trimester season, the 
proposed 2006 third trimester LCS 
adjusted quota for the North Atlantic is 
3.3 mt dw. Not allowing the LCS fishery 
to open could result in a loss of revenué 
of approximately $11,877 ($5,668 for 
LCS flesh, and $6,209 for LCS fins), or 
$1,187 per vessel during the 2006 third 
trimester season. 

The increases in possible revenue as 
a result of transferring the underharvests 
are only potential amounts that may or 
may not be realized. For example, the 
increased supply of sharks could 
decrease prices. If it is not realized, then 
there would be no economic impact 
because the fishermen did not receive 
any benefit from the transfer. If it is 
realized, then it will result in a positive 
impact as described above. The 
decreases in revenue for some of the 
regions are a result of overharvests 
during the 2005 seasons, which, 
consistent with 50 CFR 635.27(b)(1)(vi), 


must be accounted for with an 
equivalent decrease during the 2006 
season. Only one region, the North 
Atlantic region, may experience a loss 
in revenue if the LCS fishery is closed 
during the third trimester season due to 
overharvests during the 2005 third 
trimester season. Thus, the Chief 
Counsel for Regulation at the 
Department of Commerce certified to 
the Chief Counsel for Advocacy at the 
Small Business Administration that this 
action would not have a significant 
economic impact on a substantial 
number of small entities beyond those 
considered in Amendment 1, or the 
November 2004 final rule (69 FR 69537). 


This proposed rule has been 
determined to be not significant for - 
purposes of Executive Order 12866. 
NMFS has determined preliminarily 
that these regulations would be - 
implemented in a manner consistent to 
the maximum extent practicable with 
the enforceable policies of those coastal 
states on the Atlantic including the Gulf 
of Mexico and Caribbean that have 
approved coastal zone management 
programs. Letters have been sent to the 
relevant states asking for their 
concurrence. 


Authority: 16 U.S.C. 971 et seq.; 16 U.S.C. 
1801 et seq. 

Dated: February 14, 2006. 
John Oliver, 
Deputy Assistant Administrator for 
Operations, National Marine Fisheries 
Service. 
[FR Doc. 06-1505 Filed 2-14-06; 2:22 pm] 
BILLING CODE 3510-22-S 
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contains documents other than rules or 
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public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
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DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS—2006—0007] 


Draft Exotic Fruit Fly Strategic Plan, 
Fiscal Years 2006-2010 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice of availability and 
request for comments. 


SUMMARY: We are advising the public 
that the Animal and Plant Health 
Inspection Service has prepared a draft 
Exotic Fruit Fly Strategic Plan for fiscal 
years 2006 through 2010. We are making 
this draft strategic plan available to the 


public for review and comment. 


DATES: We will consider all comments 
that we receive on or before March 20, 
2006. 

ADDRESSES: You may submit comments 
by either of the following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
“Search for Open Regulations” box, 
select ‘““Animal and Plant Health 
Inspection Service” from the agency 
drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006-—0007 to submit or 
view public comments and to view 
supporting and related materials 
available electronically. After the close 
of the comment period, the docket can 
be viewed using the “Advanced Search’”’ 
function in Regulations.gov. 

e Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 
to Docket No. APHIS—2006-0007, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0007. 

Reading Room: You may read any 
comments that we receive on the draft 


strategic plan in our reading room. The 
reading room is located in room 1141 of 
the USDA South Building, 14th Street 
and Independence Avenue SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 

Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. - 

FOR FURTHER INFORMATION CONTACT: Mr. 
Mike Stefan, Director, Fruit Fly 
Exclusion and Detection Programs, PPQ, 
APHIS, 4700 River Road Unit 137, 
Riverdale, MD 20737=1229; (301) 734— 
4387. 


SUPPLEMENTARY INFORMATION: 


Background 


Exotic fruit flies of the family 
Tephritidae are among the most 
destructive pests of fruits and vegetables 
around the world and pose a significant 
risk to agriculture in the United States. 
Introduction of these pests species into. 
the United States causes economic 
losses from destruction and spoiling of 
host commodities by larvae, costs 
associated with implementing control 
measures, and loss of markets due to 
restrictions on the movement of host 
commodities. 

The Animal and Plant Health 
Inspection Service (APHIS) responds to 
exotic fruit fly risks with an integrated 
system that incorporates surveillance 
activities, fruit fly control programs, and 
regulatory actions. To outline how 
APHIS, along with its domestic and 
global partners, will harmonize these 
exotic fruit fly safeguarding programs 
and activities over the next 5 years, we 
have prepared a draft document entitled 
“Exotic Fruit Fly Strategic Plan FY 
2006-2010.” This draft strategic plan 
focuses on the activities funded through 
APHIS’ Fruit Fly Exclusion and 
Detection programs, whose primary 
mission is to protect the health and 
value of American agriculture resources 
threatened by the establishment of 
exotic fruit fly pests. 

We are making the draft document 
available to the public for review and 
comment. We will consider all 
comments that we receive on or before 
the date listed under the heading DATES 
at the beginning of this notice. 


You may view the draft document on 
the Internet at http:// 
www.aphis.usda.gov/ppq/ep/ff/. The 
document may also be viewed on the 
Regulations.gov Web site (see 
ADDRESSES above for instructions for 
accessing Regulations.gov), or you may 
request copies from the person listed 
under FOR FURTHER INFORMATION 
CONTACT. Please refer to the title of the 
draft document when requesting copies. 
Finally, the draft document is available 
for review in our reading room 
(information on the location and hours 
of the reading room is provided under 
the heading ADDRESSES at the beginning 
of this notice). 

Done in Washington, DC, this 14th day of 
February 2006. 

Kevin Shea, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. E6—2307 Filed 2—16—06; 8:45 am] 
BILLING CODE 3410-34-P 


-_DEPARTMENT OF AGRICULTURE 


Grain Inspection, Packers and 


Stockyards Administration 


Amendment to Certification of 
Louisiana’s Central Filing System 


AGENCY: Grain Inspection, Packers and 
Stockyards Administration, USDA. 


ACTION: Notice. 


SUMMARY: In response to a request from 
Louisiana’s Secretary of State we are 
approving the amendments to the 
signature and property description 
requirements of the certified central 
filing system for Louisiana. 

DATES: Effective Date: February 13, 
2006. 


SUPPLEMENTARY INFORMATION: The Grain 
Inspection, Packers and Stockyards 
Administration (GIPSA) administers the 
Clear Title program for the Secretary of 
Agriculture. The Clear Title program is 
authorized by Section 1324 of the Food 
Security Act of 1985 and requires that 
States implementing central filing 
system for notification of liens on farm 
products must have such systems 
certified by the Secretary of Agriculture. 
A listing of the states with certified 
central filing systems is available 
through the Internet on the GIPSA Web 
site (http://www.usda.gov/gipsa/). Farm 
products covered by a State’s central 


| 
A 
x 
| 
| 
| 


8564 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006 / Notices 


filing system are also identified through 
the GIPSA web site. The Louisiana 
central filing system covers all farm 
products. 

We originally certified the central 
filing system for Louisiana on December 
30, 1986. On July 22, 2004, Janice 
Newton, Commercial Division Manager, 
Office of Secretary of State, Louisiana, 
requested the certification be amended 
to make changes related to electronic 
filing, effective filing statement content, 
and central filing system procedure 
necessitated or made possible by 
amendments to Section 1324 of the 
Food Security Act, which, among other 
things, permit effective financing 
statements to be signed, authorized, or 
otherwise authenticated. Specifically, 
the following changes were requested: 

(1) The creditor, or his agent, file 
effective financing statements without 
signature by the debtor and secured 


party; . 

(2) Format and provide the names of 
individual debtor as required on the 
UCC-1F filing form, and in the case of 
an organization, use full legal names, 
and enter names exactly as provided by 
the filer; 

(3) Use the farm number established 
by the Farm Service Agency of the U.S. 
Department of Agriculture as a 
reasonable description of the property 
as an alternative to requiring the 
description include the farm name or 
general location; 

(4) Amend effective financing 
statements in writing, signed, ' 
authorized, or otherwise authenticated 
by the debtor and filed within 3 months 
of the amendment to reflect material 
changes; 

(5) Effective financing statements 
expire on either the expiration of the 
effective period of the statement or the 
filing of a notice authorized or 
otherwise authenticated by the creditor 
that the statement has expired, 
whichever occurs first; and 

(6) No longer require the signature of 
the debtor or of the secured party for 
filing any effective financing statement, 
including continuations, assignments, 
partial releases, terminations, or other 
similar statement filed. 

This notice announces our approval © 
of the amended certification for 
Louisiana’s central filing system in 
accordance with the request to amend 
signature and property description 
requirements. 


Effective Date 


This notice is effective upon signature 
for good cause because it increases the 
flexibility in which effective filing 
statements may be authorized and 
authenticated, in addition, it allows a 


simplified manner in which farm 
property may be described. Approving 
changes to the certification of approved 
central filing systems does not require 
public notice. Therefore, this notice may 
be made effective in less than 30 days 
after publication in the Federal Register 
without prior notice or other public 
procedure. 

Authority: 7 U.S.C. 1631, 7 CFR 
2.22(a)(3)(v) and 2.81(a)(5), and 9 CFR 
205.101(e). 


James E. Link, 

Administrator, Grain Inspection, Packers and 
Stockyards Administration. 

[FR Doc. E6—2306 Filed 2-16-06; 8:45 am] 
BILLING CODE 3410-EN-P 


DEPARTMENT OF AGRICULTURE 
Rural Business—Cooperative Service 


Notice of Request for Extension of a 
Currently Approved Information | 
Collection 


AGENCY: Rural Business—Cooperative 
Service, USDA. 


ACTION: Proposed collection; comments 
requested. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Rural Business— 
Cooperative Service’s (RBS) intention to 
request an extension for a currently 
approved information collection in 
support of the Rural Economic 
Development Loan and Grant Program 
(7 CFR 1703, subpart B). 
DATES: Comments on this notice must be 
received by April 18, 2006 to be assured 
of consideration. 
FOR FURTHER INFORMATION CONTACT: 
Todd Hubbell, Specialty Lenders 
Division, Rural Business—Cooperative 
Service, 1400 Independence Avenue, 
SW., Room 6866, STOP 3221, 
Washington, DC, 20250, Telephone 
(202) 690-2516. 
ADDRESSES: Submit written comments 
on the collection of information to 
Brigitte Sumter, Regulations and 
Paperwork Management Branch, 
Support Services Division, U.S. 
Department of Agriculture, Rural 
Development, Stop 0742, 1400 
Independence Avenue, SW., 
Washington, DC 20250. 
SUPPLEMENTARY INFORMATION: 

Title: Rural Economic Development 
Loan and Grant Program. 

OMB Control Number: 0570-0012. 

Expiration Date of Approval: June 30, 
2006. 

Type of Request: Extension of a 
currently approved information 
collection. 


Abstract: RBS is part of the Rural 
Development mission area of the U.S. 
Department of Agriculture. RBS 
administers the Rural Economic 
Development Loan and Grant Program 
(REDLG), which provides zero-interest 
loans and grants to Rural Utilities 
Service (RUS) borrowers for the purpose 
of promoting rural economic 
development and job creation projects. 


' The loans and grants under the REDLG 


program may be provided to 
approximately 1,700 electric and 
telecommunication utilities across the 
country that have borrowed funds from 
RUS. Under this program, the RUS 
borrowers may receive the loan funds 
and pass them on to businesses or other 
organizations. The RUS borrower is 
responsible for the loan even if it does 
not receive payments from the ultimate 
recipient. Grants may be provided to 
RUS borrowers to establish revolving 
loan funds. 

RBS needs to receive the information 
contained in this collection of 
information to select the projects it 
believes will provide the most long- 
term, economic benefit to rural areas. 
The selection process is competitive, 
and RBS has generally received more 
applications that it could fund. RBS also 
needs to make sure the funds are used 
for the intended purpose and, in the 
case of the loan, that the funds will be 
repaid. RBS must determine that loans 
made from revolving loan funds 
established with grants are used for 
eligible purposes. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average 2.25 hours per 
response. 

Respondents: RUS borrowers. 

Estimated Number of Respondents: 
120. 

Estimated Total Annual Responses: 
1,996. 

Estimated Number of Hours per 
Response: 2.25. 

Estimated Total Hours: 4,481.90 
hours. 

Copies of this information collection 
can be obtained from Brigitte Sumter, 
Regulations and Paperwork 


‘Management Branch, at (202) 692-0042. 


Comments 


Comments are invited on (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of RBS, including 
whether the information will have 
practical utility; (b) the accuracy of RBS 
estimate of the burden of the proposed 
collection of information including the 
validity of the methodology and 
assumptions used; (c) ways to enhance 
the quality, utility and clarity of the 
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information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 
Comments may be sent to Brigitte 
Sumter, Regulations and Paperwork 
Management Branch, Support Services 
Division, U.S. Department of 
Agriculture, Rural Development, Stop 
0742, 1400 Independence Avenue, SW., 
Washington, DC 20250. All responses to 
this notice will be summarized and 
included in the request for OMB 
approval: All comments will also 
become a matter of public record. 


Dated: February 10, 2006. 
Jackie J. Gleason, 


Acting Administrator, Rural Business— 
Cooperative Service. 


[FR Doc. E6—2304 Filed 2-16-06; 8:45 am] 
BILLING CODE 3410-XY-P 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Proposed Additions 
and Deletions 


AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 


ACTION: Proposed Additions to and 
Deletions from Procurement List. 


SUMMARY: The Committee is proposing 
to add to the Procurement List products 
and services to be furnished by 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities, and to delete products 
previously furnished by such agencies. 


Comments Must be Received on or 
Before: March 19, 2006. 


ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 


FOR FURTHER INFORMATION OR TO SUBMIT 
COMMENTS CONTACT: Shery! D. Kennerly, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or e-mail 
SKennerly@jwod.gov. 


SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C 
47(a)(2) and 41 CFR 51-2.3. Its purpose 
is to provide interested persons an 
opportunity to submit comments on the 
proposed actions. 


Additions 


If the Committee approves the 
proposed additions, the entities of the 
Federal Government identified in this 
notice for each product or service will 
be required to procure the products and 
services listed below from nonprofit 
agencies employing persons who are 
blind or have other severe disabilities. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action will not 
result in any additional reporting, 
recordkeeping or other compliance 
requirements for small entities other 
than the small organizations that will 
furnish the products and services to the 
Government. 

2. If approved, the action will result 
in authorizing small entities to furnish 
the products and services to the 
Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products and 
services proposed for addition to the 
Procurement List. 

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 


End of Certification 


The following products and services 
are proposed for addition to 
Procurement List for production by the 
nonprofit agencies listed: 


Products 


PRODUCT/NSNs: V Belt., 

NSN: 3030—01—017—4340—0.50 x 37 
inches. 

NSN: 3030-—01-—146—7057—47.75 x .785 
inches. 

NSN: 3030—01—200—6004—0.688 x 43.125 
inches. 

NSN: 3030—01—271—3754—1.125 x 68.0 
inches. 

NSN: 3030—01—293-—8544—1.125 x 60.5 - 
inches. 

NSN: 3030—01-—387—5679—0.38 x 30.0 
inches. 

NSN: 3030—01—387—5760—0.38 x 43.0 
inches. 

NSN: 3030—01—466—9476-—29.480 mm. 

NSN: 3030—00—844—4456—.050 x 58.0 
inches. 


NPA: East Texas Lighthouse for the Blind, 


Tyler, Texas. 


Contracting Activity: Defense Supply Center 


Philadelphia, Philadelphia, 
Pennsylvania. 


Services 


Service Type/Location: Grounds Maintenance 
& Snow Removal. 
Bishop Henry Whipple Federal Building, 
1 Federal Drive, Fort Snelling, Minnesota. 
NPA: Tasks Unlimited, Inc., Minneapolis, 
Minnesota. 
Contracting Activity: GSA, Public Buildings 
Service, Region 5, Chicago, Illinois. 


Deletions 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action may result 
in additional reporting, recordkeeping 
or other compliance requirements for 
small entities. 

2. If approved, the action may result 
in authorizing small entities to furnish 
the products to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products proposed 
for deletion from the Procurement List. 


End of Certification 


The following products are proposed 
for deletion from the Procurement List: 


Products 


PRODUCT/NSNs: Frame With Handle and ~ 

Dustmop Head., 

NSN: 7920-00-NIB-—0254—Frame With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 

NSN: 7920—00—NIB—0240—Frame With 
Handle and Dustmop Head. 

NSN: 7920-00-NIB-0244—Frame With 
Handle and Dustmop Head. 

NSN: 7920—00-NIB-0252—Frame With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 

NSN: 7920—-00—NIB—0304—Frame With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 

NSN: 7920—-00—NIB—0309—Frame With 
Handle and Dustmop Head. : 

NSN: 7920-00—NIB-0308—Frame With 
Handle and Dustmop Head. 

NSN: 7920-00—NIB—0310—Frame With 
Handle and Dustmop Head. 

NSN: 7920—00-NIB—0253—Frame With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 

NSN: 7920—00-NIB-—0312—Frame With 
Handle and Dustmop Head. 

NSN: 7920—-00—NIB-0313—Frame With 
Handle and Dustmop Head. 

NSN: With 
Handle and Dustmop Head. 
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NSN: 7920-00-NIB-0315—Frame With 
Handle and Dustmop Head. 

NSN: 7920-00-NIB-0316—Frame With 
Handle and Dustmop Head. 

NSN: 7920—-00-NIB-0317—Frame With 
Handle and Dustmop Head... 

NSN: 7920-0Q-NIB-0318—Frame With 
Handle and Dustmop Head. 

NSN: 7920-00-NIB-—0307—Frame With 
Handle and Dustmop Head. 

NPA: New York City Industries for the Blind, 
Inc., Brooklyn, New York. 

Contracting Activity: Veterans Affairs 
National Acquisition Center, Hines, 
Illinois. 

PRODUCT/NSNs: Mop, Dusting, Cotton., 

NSN: 7920—00—205-0484—Mop, Dusting, 
Cotton. 
NSN: 7920—00—205-—0483—Mop, Dusting, 
Cotton. 
_ NSN: 7920-00-205—0481—Mop, Dusting, 
Cotton. 
NPA: New York City Industries for the Blind, 
_ Inc., Brooklyn, New York. 

Contracting Activity: GSA, Southwest Supply 
Center, Fort Worth, Texas. 

PRODUCT/NSNs: Mophead, Dust., 

NSN: 7920—00-NIB—0159—Mophead, Dust. 
NSN: 7920-00-NIB—0158—Mophead, Dust. 
NSN: 7920-00-NIB—0157—Mophead, Dust. 
NSN: 7920—00-NIB-0156—Mophead, Dust. 

NPA: New York City Industries for the Blind, 
Inc., Brooklyn, New York. 

Contracting Activity: Veterans Affairs 
National Acquisition Center, Hines, 
Illinois. 

PRODUCT/NSNs: Mophead, Dusting, Cotton. 

NSN: 7920—00—205-0485—Mophead, 
Dusting, Cotton. 

NSN: 
Dusting, Cotton. 

NSN: 
Dusting, Cotton. 

NPA: New York City Industries for the Blind, 
Inc., Brooklyn, New York. 

Contracting Activity: GSA, Southwest Supply 
Center, Fort Worth, Texas. 


Shery! D. Kennerly, 

Director, Information Management. 

{FR Doc. E6—2308 Filed 2-16-06; 8:45 am] 
BILLING CODE 6353-01-P 


BROADCASTING BOARD OF 
GOVERNORS 


Sunshine Act Notice 


DATE AND TIME: Wednesday, February 22, 


2006, 1:30 p.m.—4 p.m. 

PLACE: Cohen Building, Room 3321, 330 
Independence Ave., SW., Washington, 
DC 20237. 

CLOSED MEETING: The members of the 
Broadcasting Board of Governors (BBG) 
will meet in closed session to review 
and discuss a number of issues relating 
to U.S. Government-funded non- 
military international broadcasting. 
They will address internal procedural, 
budgetary, and personnel issues, as well 
as sensitive foreign policy issues 


relating to potential options in the U.S. 
international broadcasting field. This 
meeting is closed because if open it 
likely would either disclose matters that 
would be properly classified to be kept 
secret in the interest of foreign policy 
under the appropriate executive order (5 
U.S.C. 552b.(c)(1)) or would disclose 
information the premature disclosure of 
which would be likely to significantly 
frustrate implementation of a proposed 
agency action. (5 U.S.C. 552b.(c)(9)(B)) 
In addition, part of the discussion will 
relate solely to the internal personnel 
and organizational issues of the BBG or 
the International Broadcasting Bureau. 
(5 U.S.C.‘552b.(c)(2) and (6)). 
FOR FURTHER INFORMATION CONTACT: 
Persons interested in obtaining more 
information should contact Carol 
Booker at (202) 203-4545. 

Dated: February 14, 2006. 
Carol Booker, 
Legal Counsel. 
[FR Doc. 06-1548 Filed 2-15-06; 11:57 am] 
BILLING CODE 8230-01-M 


DEPARTMENT OF COMMERCE 


National Institute of Standards and 
Technology 


Visiting Committee on Advanced 
Technology 


AGENCY: National Institute of Standards 
and Technology, Department of 
Commerce. 


ACTION: Notice of public meeting. 


SUMMARY: Pursuant to the Federal _ 
Advisory Committee Act, 5 U.S.C. app. 
2, notice is hereby given that the 
Visiting Committee on Advanced 
Technology (VCAT), National Institute 
of Standards and Technology (NIST), 
will meet Tuesday, March 7, from 8:30 
a.m. to 5:15 p.m. and Wednesday, 
March 8, from 10 a.m. to 11:30 a.m. The 
Visiting Committee on Advanced 
Technology is composed of fifteen 
members appointed by the Director of 
NIST who are eminent in such fields as 
business, research, new product 


_ development, engineering, labor, 


education, management consulting, 
environment, and international 
relations. 

The purpose of this meeting is to 
review and make recommendations 
regarding general policy for the 
Institute, its organization, its budget, 
and its programs within the framework 
of applicable national policies as set 
forth by the President and the Congress. 
The agenda will include an update on 
NIST’s activities; an overview of the 


_ strategic planning process in the 


Manufacturing Engineering Laboratory 
(MEL), the Building and Fire Research 
Laboratory (BFRL), and the Chemical 
Science and Technology Laboratory 
(CSTL); an overview of NIST’s health 
information technology activities; ethics 
training for VCAT members; a summary 
of the National Research Council’s FY 
04-05 assessment of NIST laboratories; 
and selected laboratory tours. The 
agenda may change to accommodate 
Committee business. The final agenda 
will be posted on the NIST Web site. 
DATES: The meeting will convene on 
March 7 at 8:30 a.m. and will adjourn 
on March 8, 2006, at 11:30 a.m. - 
ADDRESSES: The meeting will be held in 
the Employees Lounge, Administration 
Building, at NIST, Gaithersburg, 
Maryland. All visitors to the NIST site 
will have to pre-register to be admitted. 
Please submit your name, time of 
arrival, e-mail address and phone 
number to Carolyn Peters no later than 
Thursday, March 2, and she will 
provide you with instructions for 
admittance. Mrs. Peter’s e-mail address 
is carolyn.peters@nist.gov and her 
phone number is (301) 975-5607. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn Peters, Visiting Committee on 
Advanced Technology, National 
Institute of Standards and Technology, 
Gaithersburg, Maryland 20899-1000, 
telephone number (301) 975-5607. 


Dated: February 14, 2006. 
William Jeffrey, 
Director. 
(FR Doc. E6—2317 Filed 2-16-06; 8:45 am] 
BILLING CODE 3510-13-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[Docket No. 030602141-6030-34] 


Availability of Grants Funds for Fiscal 
Year 2006; Regional Research, 
Information Planning and Coordination 


AGENCY: National Sea Grant College 
Program (Sea Grant), Office of Oceanic 
and Atmospheric Research (OAR), 
National Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce. 

ACTION: Notice; reopening of oe 
period. 


SUMMARY: The NOAA National Sea 
Grant College Program publishes this 
notice to re-open the submission period 
for the Regional Research, Information 
Planning and Coordination Competitive 
funding announcement originally 
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published in the Federal Register on 
December 23, 2005. The new 
submission deadline is 5 p.m. e.s.t. on 
March 1, 2006. The NOAA National Sea 
Grant College Program publishes this 
notice to also change the definition of 
the insular Pacific region in the Federal 
Funding Opportunity associated with 
the FRN that was published on 
December 23, 2005. For the purpose of 
developing a regional research and 
information plan, the insular Pacific 
region is defined as being ‘‘comprised of 
the marine and coastal waters off the 
State of Hawaii, American Samoa, 
Guam, the Commonwealth of the 
Northern Mariana Islands, and the 
Freely Associated States.”’ 

DATES: The new deadline for 
applications is 5 p.m. EST on March 1, 
2006. 

ADDRESSES: Applications should be 
submitted through Grants.gov APPLY 
(http://www.grants.gov). Applicants for 
whom online application is an undue 
hardship may submit hard copies (an 
original and two copies) to: National Sea 
Grant College Program, R/SG, Attn: 
Regional Competition, Rm 11732, 
NOAA, 1315 East-West Highway, Silver 
Spring, MD 20910. The full text of the 
funding opportunity announcement for 
this competition can be accessed via 
Grants.gov FIND Web site: http:// 
www.grants.gov. This announcement 
will also be available at the NOAA Web 
site: http://www.ofa.noaa.gov/% 7Eamd/ 
SOLINDEX.HTML 

FOR FURTHER INFORMATION CONTACT: Dr. 
Leon M. Cammen, OAR, National Sea 
Grant Office, 1315 East-West Highway, 
Silver Spring, MD 20910 or by phone at 
301-713-2435 ext. 136, or via e-mail at 
leon.cammen@noaa.gov. 
SUPPLEMENTARY INFORMATION: On 
December 23, 2005, the NOAA National 
Sea Grant College Program (Sea Grant) 
published a notice in the Federal 
Register soliciting applications for 
Regional Research, Information 
Planning and Coordination (70 FR 
76258). That announcement solicited 
proposals for the development of 
regional research and information plans 
for U.S. coastal, ocean, and Great Lakes 
areas. The objective is to use Sea Grant’s 
university capabilities to facilitate 
discussions among the broad range of 
regional ocean, coastal, and Great Lakes 
stakeholders to help identify and 
prioritize critical resource management 
problems and associated research and 
information needs necessary for 
practical solutions. 

Sea Grant publishes this notice to re- 
open the period for submission of 
proposals until 5 p.m. e.s.t. on March 1, 
2006. Any applications received 


between February 9, 2006 and March 1, 
2006 will be considered timely and will 
be given full consideration. In addition, 
for the purpose of developing a regional 
research and information plan, Sea 
Grant changes the definition for the 
insular Pacific region. This area is 
defined as being “comprised of the 
marine and coastal waters off the State 
of Hawaii, American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, and the Freely Associated 
States.” These actions have been taken 
in order to provide more time to 
applicants since putting together 
regional teams and a planning process 
that will result in consensus is a 
complex and difficult task, and in order 
to be consistent with the National Sea 
Grant College Program Act of 2002 (Pub. 
L. 107-299). 


Classification 


Pre-Award Notification Requirements 


for Grants and Cooperative Agreements » 


The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements 
contained in the Federal Register notice 
of December 30, 2004 (69 FR 783839), are 
applicable to this solicitation. 


Executive Order 12866 


It has been determined that this notice 
is not significant under EO 12866. 


Administrative Procedure Act/ 
Regulatory Flexibility Act 


Prior notice and an opportunity for 
public comment are not required by the 
Administrative Procedure Act or any 
other law for rules concerning public 
property, loans, grants, benefits, and 
contracts (5 U.S.C. 553(a)(2)). Because 
notice and opportunity for comment are 
not required pursuant to 5 U.S.C. 553 or 


-any other law, the analytical 


requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) are 
inapplicable. Therefore, a regulatory 
flexibility analysis has not been 
prepared. 


Dated: February 13, 2006. x 
Mark E. Brown, 


Chief Financial Officer, Office of Oceanic and 


Atmospheric Research, National Oceanic and 
Atmospheric Administration. 


[FR Doc. E6—2345 Filed 2—16—06; 8:45 am] 
BILLING CODE 3510-KD-P 


DEPARTMENT OF COMMERCE 


National Oceanic and 
Administration 


NOAA Annual Strategic Priorities 


AGENCY: National Oceanic and 
Atmospheric Administration, (NOAA), 
Department of Commerce. 


ACTION: Request for comments. 


SUMMARY: The National Oceanic and 
Atmospheric Administration, (NOAA) is 
seeking input on priorities for its next 
five-year planning cycle. Annually, 
NOAA collects views on emerging 
programmatic and managerial trends 
and alternative solutions as we seek to 
achieve NOAA’s strategic goals. 
Stakeholder views and comments will 
be summarized and used by NOAA 
Leadership in the development of its 
priorities for planning years 2009-2013. 
NOAA encourages stakeholders and 
users to review its present priorities and 
provide comments and 
recommendations that reflect your 
vision ‘of the future, as it relates to 
NOAA’s mission. You can find NOAA's 
current strategic priorities at the Web 
site noted in the ADDRESSES section, 
below. 


DATES: Public comments on NOAA’s 
priorities for planning years 2009-2013 
must be received at the appropriate 
mailing or e-mail address (see 
ADDRESSES, below) on or before 8 p.m. 
Eastern time, March 9, 2006. 


ADDRESSES: Send comments to Dr. Paul 
Doremus, Director of Strategic Planning, 
NOAA Office of Program Planning and 
Integration, National Oceanic and 
Atmospheric Administration (NOAA), 
Room 15755-—PPI, 1315 East-West 
Highway, Silver Spring, MD 20910. 
Comments may be submitted via the 
Office of Program Planning and 
Integration website at http:// 
ppi.noaa.gov/ or e-mail to 

strategic. planning@noaa.gov. You can 
find NOAA’s current strategic priorities 
at http://www. ppi.noaa.gov/ 
AGM_FY08.pdf. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Neil Christerson, phone: 301-713-1622, 
Extension 192, fax: 301-713-0585. 


SUPPLEMENTARY INFORMATION: None. 
Dated: February 13, 2006. 
Mary M. Glackin, 


NOAA Assistant Administrator for Program 
Planning and Integration. 


[FR Doc. 06-1507 Filed 2-16-06; 8:45 am] 


BILLING CODE 3510-NW-M 
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DEPARTMENT OF DEFENSE 


Department of the Army 


Inland Waterways Users Board; 
Request for Nominations 


AGENCY: Department of the Army, DOD. 
ACTION: Notice. 


SUMMARY: Section 302 of Public Law 99- 
662 established the Inland Waterways 
Users Board. The Board is an 
independent Federal advisory 
committee. The Secretary of the Army 
appoints its 11 members. This notice is 
to solicit nominations for four (4) 
appointments or reappointments to two- 
year terms that will begin after August 
1, 2006. 

ADDRESSES: Office of the Assistant 
Secretary of the Army (Civil Works), 
Attention: Inland Waterways Users 
Board Nominations Committee, 103 
Army Pentagon, Washington, DC 
20310-0103. 

FOR FURTHER INFORMATION CONTACT: 
Office of the Assistant Secretary of the 
Army (Civil Works), (703) 697-8986. 


SUPPLEMENTARY INFORMATION: The 
selection, service, and appointment of 
Board members are covered by 
provisions of Section 302 of Public Law 
99-662. The substance of those 
provisions is as follows: 

a. Selection. Members are to be 
selected from the spectrum of 
commercial carriers and shippers using 
the inland and intracoastal waterways, 
to represent geographical regions, and to 
be representative of waterborne 
commerce as determined by commodity 
ton-miles statistics. 

b. Service. The Board is required to 
meet at least semi-annually to develop 
and make recommendations to the 
Secretary of the Army on waterways 
construction and rehabilitation 
priorities and spending levels for 
commercial navigation improvements, 
and report its recommendations 
annually to the Secretary and Congress. 

c. Appointment. The operation of the 
Board and appointment of its members 
are subject to the Federal Advisory 
Committee Act (Pub. L. 92-463, as 
amended) and departmental 
implementing regulations. Members 
serve without compensation but their 
expenses due to Board activities are 
reimbursable. The considerations 
specified in Section 302 for the 
selection of the Board members, and 
certain terms used therein, have been 
interpreted, supplemented, or otherwise 
clarified as follows: 

(1) Carriers and Shippers. The law 
uses the terms ‘‘primary users and 
shippers.” Primary users have been 


interpreted to mean the providers of 
transportation services on inland 
waterways such as barge or towboat 
operators. Shippers have been 
interpreted to mean the purchasers of 
such services for the movement of 
commodities they own or control. 
Individuals are appointed to the Board, 
but they must be either a carrier or 
shipper, or represent a firm that is a 
carrier or shipper. For that purpose a 
trade or regional association is neither a 
shipper or primary user. 

Geographical Representation. The 
law specifies “various” regions. For the 
purpose of selecting Board members, the 
waterways subjected to fuel taxes and 
described in Public Law 95-502, as 
amended, have been aggregated into six 
regions. They are (1) The Upper 
Mississippi River and its tributaries 
above the mouth of the Ohio; (2) the 
Lower Mississippi River and its 
tributaries below the mouth of the Ohio 
and above Baton Rouge; (3) the Ohio 
River and its tributaries; (4) the Gulf _ 
Intracoastal Waterway in Louisiana and 
Texas; (5) the Gulf Intracoastal 
Waterway east of New Orleans and 
associated fuel-taxed waterways 
including the Tennessee-Tombigbee, 
plus the Atlantic Intracoastal Waterway 
below Norfolk; and (6) the Columbia- 
Snake Rivers System and Upper 
Willamette. The intent is that each 
region shall be represented by at least 
one Board member, with that 
representation determined by the 
regional concentration of the 
individua]’s traffic on the waterways. 

(3) Commodity Representation. 
Waterway commerce has been 
aggregated into six commodity ; 
categories based on “inland” ton-miles 
shown in Waterborne Commerce of the 
United States. These categories are (1) 
Farm and Food Products; (2) Coal and 
Coke; (3) Petroleum, Crude and 
Products; (4) Minerals, Ores, and 
Primary Metals and Mineral Products; 


(5) Chemicals and Allied Products; and 


(6) All other. A consideration in the 
selection of Board members will be that 
the commodities carried or shipped by 
those individuals or their firms will be 
reasonably representative of the above 
commodity categories. 

d. Nomination. Reflecting preceding 
selection criteria, the current 
representation by the four (4) Board 
members whose terms will expire is one 
member each representing regions 3 and 
6, and two members representing region 
1. Also, two of these Board members 
represent carriers and two represent a 
carrier/shipper. 

Two of the four members whose terms 
will expire are eligible for 
reappointment. Nominations to replace 


Board members whose terms expire may 
be made by individuals, firms or 
associations. Nominations will: 

(1) State the region to be represented. 

(2) State whether the nominee is 
representing carriers, shippers or both. 

(3) Provide information on the 
nominee’s personal qualifications. 

(4) Include the commercial operations 
of the carrier and/or shipper with whom 
the nominee is affiliated. This 
commercial operations information will 
show the actual or estimated ton-miles 
of each commodity carried or shipped 
on the inland waterways system in a 
recent year (or years) using the 
waterway regions and commodity 
categories previously listed. 

Nominations received in response to 
Federal Register notice published on 
March 17, 2005 (70 FR 13016) have been 
retained for consideration. 
Renomination is not required but may 
be desirable. 

‘e. Deadline for Nominations. All | 
nominations must be received at the 
address shown above no later than April 
3, 2006. 


Brenda S. Bowen, 

Army Federal Register Liaison Officer. 

[FR Doc. 06-1498 Filed 1-16-06; 8:45 am] 
BILLING CODE 3710-92-M 


DEPARTMENT OF ENERGY 


Office of Science; Notice of 
Establishment of the Climate Change 
Science Program Product 
Development Advisory Committee 


AGENCY: Department of Energy. 


ACTION: Notice of establishment of 
advisory committee. 


SUMMARY: Pursuant to Section 9(a)(2) of 
the Federal Advisory Committee Act; 5 
U.S.C. App. 2, section 102-3.65, title 41, 
Code of Federal Regulations and 
following consultation with the other 
Federal agencies responsible for 
preparing Climate Change Science 
Program (CCSP) Synthesis and 
Assessment Products that are required 
to comply with Section 106 of the 
Global Change Research Act of 1990 
(Pub. L. 101-606), notice is hereby given 
that the Climate Change Science 
Program Product Development Advisory 
Committee has been established for a 
two-year period. 

The Committee will draft specific 
CCSP Synthesis and Assessment 
Products at the request of the 
Department of Energy in accordance 
with the Guidelines for producing the 
CCSP Synthesis and Assessment 
Products. The Committee will update 
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the Department of Energy on the 
progress during the development of the 
products and will agree upon the 
contents of the products before advising 
the Department to adopt the language. 
The Committee will function solely as 
an advisory body. The Secretary of 
Energy has determined that 
establishment of the Climate Change 
Science Program Product Development 
Advisory Committee is essential to the 
conduct of the Department’s business 
and in the public interest in connection 
with the performance of duties imposed 
by law upon the Department of Energy. 
The Committee will operate in 
accordance with the provisions of the 
Federal Advisory Committee Act (Pub. 
L. No. 92-463), the General Services 
Administration Final Rule on Federal 
Advisory Committee Management, and 
other directives and instructions issued 
in implementation of those acts. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Rachel Samuel at (202) 586—3279. 


Issued in Washington, DC, on February 10, 
2006. 
James N. Solit, 
Advisory Committee Management Officer. 
{FR Doc. E6—2353 Filed 2-16-06; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Extension of Scoping Period and 
Rescheduled Scoping Meetings for the 
Notice of Intent To Prepare the Tank 
Closure and Waste Management 
Environmental Impact Statement for 
the Hanford Site, Richland, WA 


AGENCY: Department of Energy. 
ACTION: Notice. 


SUMMARY: The U.S. Department of 
Energy (DOE) is extending the scoping 
period for the Tank Closure and Waste 
Management Environmental Impact 
Statement for the Hanford Site, 
Richland, Washington (TC & WM EIS) 
and rescheduling the public scoping 
meetings. 


DATES: The scoping period for the TC & 
WM EIS is extended from March 6, 
2006, through April 10, 2006. The 
scoping meetings have been 
rescheduled as follows. Registration for 
the meetings will begin at 6 p.m. There 
will be an opportunity for informal 
discussions with DOE project personnel 
and staff from the Waikinatons 
Department of Ecology (Ecology), 
followed by brief presentations by DOE 
and Ecology at 7 p.m. After the 
presentations, meeting participants will 
be invited to provide their comments on 


the scope of the EIS. The meetings are 
scheduled to end at 10 p.m. 


Seattle, Washington; March 21, 2006. 
Seattle Center, 305 Harrison Street, - 
Northwest Rooms Building, Lopez 
Room, Seattle, WA 98109. 


Portland, Oregon; March 22, 2006. Red 
Lion Portland—Convention Genter, 
1021 NE Grand Avenue, Marquam/ 
Fremont/Broadway Room, Portland, 
OR 97232. 


Hood River, Oregon; March 23, 2006. 
Columbia Gorge Hotel, 4000 Westcliff 
Drive, Benson Ballroom, Hood River, 
OR 97031. 


Tri-Cities (Richland, Kennewick, Pasco) 
Washington, March 28, 2006. Trade 
Recreation and Agricultural Center 
(TRAC), 6600 Burden Blvd., Meeting 
Room #4, Pasco, WA 99302. 


ADDRESSES: To request information on 
the TC & WMEIS orto submit _ 
comments on the scope of this EIS 
contact: Mary Beth Burandt, Document 
Manager, Office of River Protection, U.S. 
Department of Energy, Post Office Box 
450, Mail Stop H6-60, Richland, WA 
99352, Electronic mail: 
TC&WMEIS@saic.com. Fax: 509-376— 
3661, Telephone and voice mail: 509— 
373-9160. 


FOR FURTHER INFORMATION CONTACT: For 
information on DOE’s NEPA process, 
contact: Carol Borgstrom, Director, 
Office of NEPA Policy and Compliance 
(EH-42), U.S. Department of Energy, 
1000 Independence Avenue, SW., 
Washington, DC 20585, Telephone 202— 
586-4600, or leave a message at 1-800— 
472-2756. 


SUPPLEMENTARY INFORMATION: On 
February 2, 2006, DOE issued a Notice 
of Intent to prepare the TC & WM EIS 
for the Hanford Site, Richland, 
Washington (71 FR 5655). The original 
scoping period was to continue through 
March 6, 2006, and four scoping 
meetings were scheduled for Hood River 
and Portland, OR and for Seattle and 
Richland WA on February 21, 22, 23 
and 28 respectively. In response to 
requests from the public, DOE is 
extending the scoping period through 
April 10, 2006, and the four scoping 
meetings have been rescheduled as 
listed in DATES above. 

Issued in Washington, DC, on February 15, 
2006. 
John Spitaleri Shaw, 


Assistant Secretary for Environment, Safety 
and Health. 


[FR Doc. 06-1562 Filed 2-15-06; 1:17 pm] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


_ Office of Science; DOE/Advanced 


Scientific Computing Advisory 
Committee 


AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: This notice announces a 
meeting of the Advanced Scientific 
Computing Advisory Committee 
(ASCAC). Federal Advisory Committee 
Act (Pub. L. 92-463, 86 Stat. 770) 
requires that public notice of these 
meetings be announced in the Federal 
Register. 

DATES: Wednesday, March 15, 2006, 
10:30 a.m. to 5 p.m.; Thursday, March 
16, 2006, 8:30 a.m. to 4 p.m. 
ADDRESSES: American Geophysical 
Union, (AGU), 2000 Florida Avenue, 
NW., Washington, DC 20009-1277 

FOR FURTHER INFORMATION CONTACT: 
Melea Baker, Office of Advanced’ 
Scientific Computing Research; SC—21/ 
Germantown Building; U. S. Department 
of Energy; 1000 Independence Avenue, 
SW.; Washington, DC 20585-1290; 
Telephone (301)—903—7486, (E-mail: 
Melea.Baker@science.doe.gov). 


SUPPLEMENTARY INFORMATION: 

Purpose of the Meeting: The purpose 
of this meeting is to provide advice and 
guidance on the advanced scientific 
computing research program. 

Tentative Agenda: Agenda will 
include discussions of the following: 


Wednesday, March 15, 2006 


Introduction 

Advisory Committee Operations 

Office of Science Overview 

Advanced Scientific Computing 
Research (ASCR) Overview 

Scientific Discovery Through Advanced 
Computing (SciDAC) Recompetition 

ASCR High Performance Computing 
Facilities and Testbeds 

ASCR High Performance Networks and 
Associated Research 

View from OMB 

Distributed Network Environment 
Research 

Public Comment 


Thursday, March 16, 2006 


Computer Science Research Program 

LLNL—ANL-IBM R&D Collatorations 

ASCR Performance Measures 

SciDAC Conference Report 

Applied Mathematics Research Program 
Status 

ASCR Partnerships with other Offices in 
SC 

Education, Computational Science 
Graduate Fellowship (CSGF), Early 
Career Principal Investigator (ECPI) 
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Implementation of Committee of 
Visitors (COV) findings, 
Congressional actions, Protecting 
Americas Competitive Edge (PACE), 
Advanced Research Projects Agency— 
Energy (ARPA-E) 

Advisory Committee Open Discussion 
of Issues 

Review Calendar for CY 2006 

Public Comment 
Public Participation: The meeting is 

open to the public. If you would like to 

file a written statement with the 

Committee, you may do so either before 

or after the meeting. If you would like 

to make oral statements regarding any of 

the items on the agenda, you should 

contact Melea Baker via FAX at 301- 

903-4846 or via e-mail 

(Melea.Baker@science.doe.gov). You 

must make your request for an oral 

statement at least 5 business days prior 
to the meeting. Reasonable provision 
will be made to include the scheduled 
oral statements on the agenda. The 

Chairperson of the Committee will 

conduct the meeting to facilitate the 

orderly conduct of business. Public 
comment will follow the 10-minute 
rule. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying within 30 days at the Freedom 
of Information Public Reading Room; 
1E-190, Forrestal Building; 1000 
Independence Avenue, SW.; 
Washington, DC 20585; between 9 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. 

Issued in Washington, DC, on February 14, 
2006. 

Rachel Samuel, 

Deputy Advisory Committee, Management 

Officer. 

[FR Doc. E6—2352 Filed 2-16-06; 8:45 am] 

BILLING CODE 6450-01-P 


the Commission’s Order on Rehearing 
dated January 27, 2006 in the above 
referenced docket. 

Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the “eFiling” link at 
http://www. ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2271 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP05-513-003] 


CenterPoint Energy Gas Transmission 
Company; Notice of Filing 


February 10, 2006. 

Take notice that on February 6, 2006, 
CenterPoint Energy Gas Transmission 
Company (CEGT) tendered for filing as 
part of its FERC Gas Tariff, Sixth 
Revised Volume No. 1, Second 
Substitute Second Revised Sheet No. 
456A, to be effective September 1, 2005. 

CEGT states that the purpose of this 
filing is to reinstate the language 
originally filed by CEGT as allowed by 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP05-503—002] 


Equitrans, L.P.; Notice of Compliance 
Filing 


February 10, 2006. 

Take notice that on February 7, 2006, 
Equitrans, L.P., tendered for filing as 
part of its FERC Gas Tariff, First Revised 
Volume No. 1, Fourth Revised sheet No. 
309, to be effective October 31, 2005. 

Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 


considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210)..Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the “‘eFiling” link at 
http://www.ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For- TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2270 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP93-618-016] 


Gas Transmission Northwest 
Corporation; Notice of Annual Report 


February 10, 2006. 

Take notice that on January 31, 2006, 
Gas Transmission Northwest 
Corporation (GTN) tendered for filing its 
“Annual Report on Deferred Revenue 
Recovery Mechanism and Revenue 
Reconciliation for the Year Ending 
October 31, 2005” for its Medford, 
Oregon Lateral. 

Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed on or before 
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the date as indicated below. Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the ‘“‘eFiling”’ link at 
http://www.ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. Eastern Time 
on February 17, 2006. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—2268 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-220-023] 


Great Lakes Gas Transmission Limited 
Partnership; Notice of Negotiated Rate 
Agreement 


February 10, 2006. 

Take notice that on February 7, 2006, 
Great Lakes Gas Transmission Limited 
Partnership (Great Lakes) filed for 
disclosure, a transportation service 
agreement pursuant to Great Lakes’ Rate 
Schedule FT entered into by Great Lakes 
and ANR Pipeline Company (ANR) (FT 
Service Agreement). Great Lakes states 
that the FT Service Agreement filed 
reflects a negotiated rate arrangement 
between Great Lakes and ANR 
commencing November 1, 2006. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR-385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 


become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription” link on the 
web site that enables subscribers to 


‘receive e-mail notification when a 


document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


{FR Doc. E6-2263 Filed 2- 16-06: 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-—216-000] 


Iroquois Gas Transmission System, 
L.P.; Notice of Proposed Changes in 
FERC Gas Tariff 


February 10, 2006. 

Take notice that on February 7, 2006, 
Iroquois Gas Transmission System, L.P. 
(Iroquois) tendered for filing as part of 
its FERC Gas Tariff, First Revised 
Volume No. 1, the following tariff 
sheets, to be effective on March 9, 2006: 

Fourth Revised Sheet No. 66A 

Sixth Revised Sheet No. 67 

Iroquois states that copies of its filing 
were served on all jurisdictional 
customers and interested state 
regulatory agencies and all parties to the 
proceeding. 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription’’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail . 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—-2272 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP05—489-001] 


MIGC, Inc.; Notice of Compliance Filing 


February 10, 2006. 
Take notice that on February 3, 2006, 
MIGC, Inc. (MIGC) tendered for filing as 
part of its FERC Gas Tariff, First Revised 
Volume No.1, the following tariff sheets, 
to become effective September 1, 2005: 
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Third Revised Sheet No. 49A 
Seventh Revised Sheet No. 50 
Substitute Seventh Revised Sheet No. 90A 


Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the “eFiling” link at 
http://www. ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
_ “eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2269 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06—217-000] 


Trans-Union Interstate Pipeline, LP.; 
Notice of Proposed Changes in FERC 
Gas Tariff 


February 10, 2006. ‘ 
Take notice that on February 7, 2006, 
Trans-Union Interstate Pipeline, L.P. 
(Trans-Union), tendered for filing its 
FERC Gas Tariff, Original Volume No. 1, 
to become effective on February 7, 2006. 
Trans-Union states that the proposed 
tariff sheets include a rate decrease for 
Trans-Union’s firm and interruptible 
transportation services, based on a 12- 


month period ending October 31, 2005, 
as adjusted. 


Trans-Union further states that it has 
served copies of its filing on all affected 
customers and all interested state 
regulatory commissions. 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 


The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, _ 

Secretary. 

[FR Doc. E6—2273 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP06-59-000] 


Transwestern Pipeline Company, LLC; 
PVR Midstream LLC; Notice of 
Application 


February 10, 2005. 

Take notice that on February 3, 2006, 
Transwestern Pipeline Company, LLC 
(Transwestern), 5444 Westheimer Road, 


Houston, Texas 77056-5306, and PVR 


Midstream LLC (PVR), TownCenter 
One, 1450 Lake Robbins Drive, The 
Woodlands, Texas 77380-3258, filed in 
Docket No. CP06—59-—000, an 
application pursuant to Section 7(b) of 
the Natural Gas Act and Part 157 of the 
regulations of the Federal Energy 
Regulatory Commission. Transwestern 
requests an order authorizing 
abandonment by sale to PVR of 
approximately 115 miles of 12- and 16- 
inch pipeline laterals, one compressor 
station, and related appurtenant 
facilities in Hemphill and Lipscomb 
Counties, Texas, and Ellis, Beaver, and 
Roger Mills Counties, Oklahoma, as well 
as abandonment authorization for all 
services rendered by Transwestern’s use 
of such facilities. Transwestern further 
requests all authorizations to convey 
these and other non-jurisdictional 
facilities to PVR, and Transwestern and 
PVR request a determination that, upon 
transfer, the facilities in question be 
classified as gathering facilities under 
section 1(b) of the Natural Gas Acct, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. This 
filing may be also viewed on the Web 

at http://www. ferc.gov using the 
“eLibrary” link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance, call (866) 
208-3676 or TTY, (202) 502-8659. 

Any questions regarding this 
application may be directed to: Stephen 
T. Veatch, Senior Director, Certificates 
and Tariffs, Transwestern Pipaline 
Company, LLC, 5444 Westheimer Road, 
Houston, Texas 77056-5306, telephone 
(713) 989-2024. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project 
should, before the comment date of this 
notice, file with the Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426, a 
motion to intervene in accordance with 
the requirements of the Commission’s 
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Rules of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the NGA (18 CFR 157.10). A 
person obtaining party status will be 
placed on the service list maintained by 
the Secretary of the Commission and 
will receive copies of all documents 
filed by the applicant and by all other 
parties. A party must submit 14 copies 
of filings made with the Commission 
and must mail a copy to the applicant 
and to every other party in the 
proceeding. Only parties to the 
proceeding can ask for court review of 
Commission orders in the proceeding. 

However, a person does not have to 
intervene in order to have comments 
considered. The second way to 
participate is by filing with the 
Secretary of the Commission, as soon as’ 
possible, an original and two copies of 
comments in support of or in opposition 
to this project. The Commission will 
consider these comments in 
determining the appropriate action to be 
taken, but the filing of a comment alone 
will not serve to make the filer a party 
to the proceeding. The Commission’s 
rules require that persons filing 
comments in opposition to the project 
provide copies of their protests only to 
the party or parties directly involved in 
the protest. 

Comments, protests and interventions 
may be filed electronically via the 
Internet in lieu of paper. See, 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s web site under the 
“e-Filing”’ link. 

Comment Date: March 3, 2006. 
Magalie R. Salas, 
Secretary. 


[FR Doc. E6—2267 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP97-28-017] 


Wyoming Interstate Company, Ltd.; 
Notice of Compliance Filing 


February 10, 2006. 

Take notice that on January 31, 2006, 
Wyoming Interstate Company, Ltd. 
(WIC) tendered for filing as part of its 
FERC Gas Tariff, Second Revised 
Volume No. 2, the following tariff 
sheets, to become effective March 3, 
2006: 


Third Revised Sheet No. 102 
Third Revised Sheet No. 105 
Third Revised Sheet No. 109 
Sixth Revised Sheet No. 110 
Fourth Revised Sheet No. 111 


Fifth Revised Sheet No. 112 
Fourth Revised Sheet No. 113 
First Revised Sheet No. 115 


WIC states that copies of its filing _ 
have been served to all firm customers, 
interruptible customers and affected 
state commissions. 

Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 


determining the appropriate action to be 


taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 


filing a protest must serve a copy of that 


document on all the parties to the 
proceeding. 
The Commission encourages 


electronic submission of protests in lieu 


of paper using the “eFiling”’ link at 
http://www.ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2274 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Combined Notice of Filings #2 


February 10, 2006. 

Take notice that the Commission 
received the following electric rate 
filings 

Docket Numbers: ER01-—1147-002. 

Applicants: PECO Energy Company. 

Description: PECO Energy Co submits 
filing in compliance with FERC’s 12/29/ 
05 letter order.- 

Filed Date: 02/02/2006. « 


Accession Number: 20060209-0195 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ER01-—1807-020; 
ERO1-2020-017. 

Applicants: Carolina Power & Light: 
Company; Florida Power Corporation. 

Description: Carolina Power & Light 
Co dba Progress Energy Carolinas Inc 
submits a corrected refund report for, 
that sub-docket which shows the correct 
quarterly percentages & revised interest 
amounts. 

Filed Date: 02/01/2006. 

Accession Number: 20060209—-0196. 

Comment Date: 5 p.m. Eastern Time 
on Wednesday, February 22, 2006. 

Docket Numbers: ERO6—162-001. 

Applicants: Entergy Service, Inc. 

Description: Entergy Services, Inc 
submits its compliance filing, pursuant 
to FERC’s 6/3/06 Order. 

Filed Date: 02/02/2006. 

Accession Number: 20060209-0194. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ERO6-354—002; 
ELO6—44-002. 

_ Applicants: California Independent 
System Operator Corporation. 

Description: California Independent 
System Operator Corp submits its filing 
in compliance with FERC’s 1/13/06 
Order. 

Filed Date: 02/02/2006. 

Accession Number: 20060209-0199. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ERO6—600-—000. 

Applicants: Louisville Gas and 
Electric Company and Kentucky 
Utilities Company. 

Description: Louisville Gas & Electric 
Co & Kentucky Utilities Co submit an 
agreement with the Indiana Municipal 
Power Agency. 

Filed Date: 02/02/2006. 

Accession Number: 20060206—0180. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ERO6—601-—000. 

Applicants: Louisville Gas and 
Electric Company and Kentucky 
Utilities Company. 

Description: LG&E Energy, LLC & 
Kentucky Utilities Co submit an 
agreement with Illinois Municipal 
Electric Agency. 

Filed Date: 02/02/2006. 

Accession Number: 20060206—0179. 

‘Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ERO6—604—000. 

Applicants: American Electric Power 
Corporation. 

Description: American Electric Power 
Corp, as designated agent for AEP 
Operating Companies submits an 
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interconnection & local delivery service 
agreement with Village of Republic, OH. 

Filed Date: 02/02/2006. 

Accession Number: 20060206-0176. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ER06—606—000. 

Applicants: BlueRock Energy, Inc. 

Description: BlueRock Energy, Inc’s 
petition for acceptance of initial rate 
schedule, waivers and blanket authority. 

Filed Date: 02/02/2006. 

Accession Number: 20060206-0175. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Docket Numbers: ERO6-607—000. 

Applicants: American Electric Power 
Service Company. 

Description: American Electric Power 
Service Corp as designated agent for 
AEP Operating Companies submits an 
Interconnection and Local Delivery 
Service Agreement with the City of 
Wapakoneta, OH. 

Filed Date: 02/02/2006. 

Accession Number: 20060206—0174. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, February 23, 2006. 

Any person desiring to intervene or to 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment-date. It 
is not necessary to separately intervene 
again in a subdocket related to a 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating a new proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not be served on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http:// 
www.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 14 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 


888 First St. NE., Washington, DC 
20426. 

The filings in the above proceedings 
are accessible in the Commission’s 
eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 
Commission’s Public Reference Room in 
Washington, DC. There is an 
eSubscription link on the Web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlineSupport@ferc.gov or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2260 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. EC06—74-000, et al.] 


Genesee Power Station Limited 
Partnership, et al.; Electric Rate and 
Corporate Filings 


February 10, 2006. 


The following filings have been made 
with the Commission. The filings are 


listed in ascending order within each 


docket classification. 


1. Genesee Power Station Limited 
Partnership 


{Docket No. EC06—74-000] 


Take notice that on February 6, 2006, 
Genesee Power Station Limited 
Partnership (Applicant) submitted an 
application pursuant to section 203 of 
the Federal Power Act for authorization 
for the disposition of jurisdictional 
facilities resulting from a transfer of the 
direct and indirect ownership interests 
in Applicant held by CMS Generation 
Holdings Co. and CMS Generation 
Genesee Co. (collectively, the CMS 
Entities) to GPP Holding, L.L.C. 
Applicant owns an approximately 35 
MW small power production facility 
located in Genesee Township, 
Michigan. 

Applicant has requested confidential 
treatment for Exhibit I, because it 
contains sensitive commercial and 
financial information that is not 
publicly available. 

Comment Date: 5 p:m. eastern.time on 
Februaiy 27, 2006. 


2. Rumfod Power Associates Limited 
Partnership 


[Docket No. EGO6—32-000] 


Take notice that on February 6, 2006, 
Rumford Power Associates Limited 
Partnership (Applicant) filed with the 
Commission an application for 
determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s regulations. 

Comment Date: 5 p.m. eastern time on 
February 27, 2006. 


3. Tiverton Power Associates Limited 
Partnership 


[Docket No. EGO06—33-000] 


Take notice that on February 6, 2006, 
Tiverton Power Associates Limited 
Partnership Commission an application 
for determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s regulations. 

Comment Date: 5 p.m. eastern time on 
February 27, 2006. : 


4. Old Trail Wind Farm, LLC 
[Docket No. EG06—34—000] 


Take notice that on February 6, 2006, 
Old Trail Wind Farm, LLC (Applicant) 
filed with the Federal Energy Regulatory 
Commission an application for 
determination of exempt wholesale 
generator status pursuant to section 
32(a)(1) of the Public Utility Holding 
Company Act of 1935, as amended. 
Applicant states it is a Delaware limited 
liability company that is engaged 
directly and exclusively in developing, 
owning, and operating a wind powered 
electric generating facility located in 
McLean County, Illinois, which will be 
an eligible facility, and selling electric 
energy at wholesale. 

Comment Date: 5 p.m. eastern time on 
February 27, 2006. 


5. High Trail Wind Farm, LLC — 
[Docket No. EG06—35-—000] 


Take notice that on February 6, 2006, 
High Trail Wind Farm, LLC (Applicant) 
filed with the Federal Energy Regulatory 
Commission an application for 
determination of exempt wholesale 
generator status pursuant to section 
32(a)(1) of the Public Utility Holding 
Company Act of 1935, as amended. 
Applicant states it is a Delaware limited 
liability company that is engaged 
directly and exclusively in developing, 
owning, and operating a wind powered 
electric generating facility located in 
McLean County, Illinois, which will be 
an eligible facility, and selling electric 
energy at wholesale. 

Comment Date: 5 p.m. eastern time on 
February 27, 2006. 
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6. ExTex LaPorte Limited Partnership 


[Docket No. EGO06—36—000] 

Take notice that on February 7, 2006, 
ExTex LaPorte Limited Partnership filéd 
with the Federal Energy Regulatory 
Commission an application for 
determination of exempt wholesale 
generator status pursuant to Part 365 of 
the Commission’s reguiations. 

Applicant states it owns and operates 
three electric generating facilities, each 
of which is an eligible facility, and it 
currently is an exempt wholesale 
generator. 

Comment Date: 5 p.m. eastern time on 
February 28, 2006. 


6. American Electric Power Service 
Corporation 


[Docket No. ERO6-599-000] 

Take notice that on February 1, 2006, 
the American Electric Power Service 
Corporation as an agent for its affiliates 
Ohio Power Company and Columbus 
Southern Power Company, tendered for 
filing exhibits to a Repair and 
Maintenance Agreement between AEP 
and America Municipal Power-Ohio, 
Inc., dated April 16, 2004 as amended 
on September 13, 2004 in Docket No. 
ERO4—1018-001. 

Comment Date: 5 p.m. eastern time on 
February 22, 2006. 


7. Barrick Gold Corporation Barrick 
Goldstrike Mines, Inc. 


[Docket No. PHO6—1-—000] 

Take notice that on January 17, 2006, 
Barrick Gold Corporation and Barrick 
Goldstrike Mines Inc., pursuant to 18 
CFR 366.3(c) , tendered for filing a 
FERC-65B Waiver Notifiction. 

Comment Date: 5 p.m. eastern time on 
February 21, 2006. 


8. Dayton Power and Light Company 


[Docket No. PHO6—2-000] 

Take notice that on January 31, 2006, 
the Dayton Power and Light Company, 
pursuant to 18 CFR 366(c), tendered for . 
filing a FERC-65B Waiver Notification. 

Comment Date: 5 p.m. eastern time on 
February 21, 2006 


Standard Paragraph 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 


protests must be filed on or before the 
comment date. On or before the 
comment date, it is not necessary to 
serve motions to intervene or protests 
on pans other than the Applicant. 
The Commission encourages 
-electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 
This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘“‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


(FR Doc. E6—2261 Filed 2—16—06; 8:45 am] 
BILLING CODE 6717-01-P 


various market regions,” ‘‘to consider 
issues relevant to what constitutes 
‘security constrained economic 
dispatch’ and how such a mode of 
operating * * * affects or enhances the 
reliability and affordability of service,” 
and “to make recommendations to the 
Commission.” 

Take further notice that attached are: 
(1) An agenda for the meeting, (2) a draft 
study previously circulated to the board 
members, and (3) recommendations to 
be considered by the board. 

Take further notice that the following 
changes have taken place to the West 
Joint Board membership: Ms. Rolayne 
Ailts Wiest was replaced by 
Commissioner Dustin (Dusty) Johnson 
of the South Dakota Public Utilities 
Commission, and Chairman Paul 
Hudson was replaced by Commissioner 
Barry Smitherman of the Public Utility 
Commission of Texas. A complete and 
updated list of board members is 
available at http://www.ferc.gov. 

For more information about the 
meeting, please contact Sarah McKinley 
at 202-502-8004 or 
sarah.mckinley@ferc.gov. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2264 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. AD05-13-000] 


Joint Boards on Security, Constrained 
Economic Dispatch; Supplemental 
Notice of Second West Joint Board 
Meeting . 


February 10, 2006. 

On January 6, 2006, the Commission 
announced that it planned to hold 
further joint board meetings and that 
these meetings would take place at the 
Hyatt Regency on Capitol Hill, 400 New 
Jersey Avenue, NW., in Washington DC. 
Take notice that the joint board meeting 
for the West region is scheduled to take 


. place on Monday, February 13, 2006, 


from 9:45.a.m. to 12:15 p.m. (e.s.t.) in 
the Yorktown Room. 

These meetings are held pursuant to 
section 1298 of the Energy Policy Act of 
2005, Pub. L. 109-58, § 1298, 119 Stat. 
594, 986 (2005). Section 1298 adds 
section 223 to the Federal Power Act, 16 
U.S.C. 824 et seq. (2000), requiring the 
Commission to convene joint boards on 
a regional basis pursuant to FPA section 
209 “‘to study the issue of security 
constrained economic dispatch for the 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. AD05—13-000) 


Joint Boards on Security Constrained 
Economic Dispatch; Supplemental 
Notice of Second South Joint Board 
Meeting 


February 10, 2006. 

On January 6, 2006, the Commission 
announced that it planned to hold 
further joint board meetings and that 
these meetings would take place at the 
Hyatt Regency on Capitol Hill, 400 New 
Jersey Avenue, NW., in Washington DC. 
Take notice that the joint board meeting 
for the South region is scheduled to take 
place on Sunday, February 12,.2006, 
from 9:30 a.m. to 12 p.m. (e.s.t.) in the 
Yorktown Room. 

These meetings are held pursuant to 
section 1298 of the Energy Policy Act of 
2005, Pub. L. 109-58, § 1298, 119 Stat. 
594, 986 (2005). Section 1298 adds 
section 223 to the Federal Power Act, 16 
U.S.C. 824 et seq. (2000), requiring the 
Commission to convene joint boards on 
a regional basis pursuant to FPA section 
209 ‘‘to study the issue of security 
constrained economic dispatch for the 


; 
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various market regions,” “‘to consider 
issues relevant to what constitutes 
‘security constrained economic 
dispatch’ and how such a mode of 
operating . . . affects or enhances the 
reliability and affordability of service,” 
and “to make recommendations to the 
Commission.” 

Take further notice that attached are: 
(1) An agenda for the meeting, (2) a draft 
study previously circulated to the board 
members, and (3) recommendations to 
be considered by the board. 

Take further notice that the following 
changes have taken place to the South 
Joint Board membership: former 
Chairman Braulio Baez was replaced by 
Commissioner J. Terry Deason of the 
Florida Public Service Commission, and 
former Commissioner Michael Callahan 
was replaced by Dr. Christopher 
Garbacz, Director, Economics and 
Planning, Mississippi Public Service 
Commission. A complete and updated 
~ list of board members is available at 
http://www. ferc.gov. 

For more information about the 
meeting, please contact Sarah McKinley 
at (202) 502-8004 or 
sarah.mckinley@ferc.gov. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6-2265 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. AD05—13-000] 


Joint Boards on Security Constrained 
‘Economic Dispatch; Supplemental 
Notice of Second PJM/MISO Joint 
Board Meeting 


February 10, 2006. 

On January 6, 2006, the Commission 
announced that it planned to hold 
further joint board meetings and that 
these meetings would take place at the 
Hyatt Regency on Capitol Hill, 400 New 
Jersey Avenue, NW., in Washington DC. 
Take notice that the joint board meeting 
for the PJM/MISO region is scheduled to 
take place on Sunday, February 12, 
2006, from 12:30 p.m. to 3 p.m. (EST) 

_ in the Yorktown Room. 

These meetings are held pursuant to 
section 1298 of the Energy Policy Act of 
2005, Pub. L. No. 109-58, § 1298, 119 
Stat. 594, 986 (2005). Section 1298 adds 
section 223 to the Federal Power Act, 16 
U.S.C. 824 et seq. (2000), requiring the ~ 
Commission to convene joint boards on 
a regional basis pursuant to FPA section 
209 “to study the issue of security 


constrained economic dispatch for the 
various market regions,” “‘to consider 
issues relevant to what constitutes 
‘security constrained economic 
dispatch’ and how such a mode of 
operating * * * affects or enhances the 
reliability and affordability of service,” 
and “to make recommendations to the 
Commission.” 

Take further notice that attached are: 
(1) An agenda for the meeting, (2) a draft 
study previously circulated to the board 
members, and (3) recommendations to 
be considered by the board. 

A complete and updated list of board 
members is available at http:// 
www. ferc.gov. 

For more information about the 
meeting, please contact Sarah McKinley 
at 202-502-8004 or 
sarah.mekinley@ferc.gov. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2266 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


Take further notice that attached are: 
(1) An agenda for the meeting, (2) a draft 
study previously circulated to the board 
members, and (3) recommendations to 
be considered by the board. 

Take further notice that the following 
changes have taken place to the West 
Joint Board membership: Ms. Rolayne 
Ailts Wiest was replaced by 
Commissioner Dustin (Dusty) Johnson 
of the South Dakota Public Utilities 
Commission, and Chairman Paul 
Hudson was replaced by Commissioner 
Barry Smitherman of the Public Utility 
Commission of Texas. A complete and 
updated list of board members is 
available at http://www. ferc.gov. 

For more information about the 
meeting, please contact Sarah McKinley 
at 202-502-8004 or 
sarah.mckinley@ferc.gov. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—2275 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. AD05—13-000] 


Joint Boards on Security Constrained 
Economic Dispatch; Supplemental 
Notice of Second West Joint Board 
Meeting : 


February 10, 2006. 

On January 6, 2006, the Commission 
announced that it planned to hold 
further joint board meetings and that 
these meetings would take place at the 
Hyatt Regency on Capitol Hill, 400 New 
Jersey Avenue, NW., in Washington, DC. 
Take notice that the joint board meeting 
for the West region is scheduled to take 
place on Monday, February 13, 2006, 
from 9:45 a.m. to 12:15 p.m. (EST) in the 
Yorktown Room. 

These meetings are held pursuant to 
section 1298 of the Energy Policy Act of 
2005, Pub. L. 109-58, § 1298, 119 Stat. 
594, 986 (2005). Section 1298 adds 
section 223 to the Federal Power Act, 16 - 
U.S.C. 824 et seq. (2000), requiring the 
Commission to convene joint boards on 
a regional basis pursuant to FPA section 
209 “to study the issue of security 
constrained economic dispatch for the 
various market regions,” “to consider 
issues relevant to what constitutes 
‘security constrained economic 
dispatch’ and how such a mode of 
operating * * * affects or enhances the 
reliability and affordability of service,” 
and ‘‘to make recommendations to the 
Commission.” 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 


Commission 


[Docket No. RM05-—32-000] 


Repeal of the Public Utility Holding 
Company Act of 1935 and Enactment 
of the Public Utility Holding Company 
Act of 2005; Notice of Additional 
Guidelines for Filings Under the Public 
Utility Holding Company Act of 2005 


February 9, 2006. 

On January 13, 2006, the Commission 
issued notice of new docket prefixes 
“HC” and “PF” for certain filings under 
the Public Utility Holding Company Act 
of 2005. The notice included filing 
guidelines for most holding company 
filings, but did not include guidelines 
for filing the Securities and Exchange 
Commission (SEC)-Related Financing 
Authorization Orders or Letters/ 
Reports/Other Submissions (18 CFR 
366.6(b)). Notice is hereby given that the 
filing guidelines have been revised to 
include guidelines for filing the SEC- 
related authorizations. 

The revised guidelines apply to: 

1. FERC-65: Notification of Holding 
Company Status (18 CFR 366.4(a)) 

2. FERC-65A: Exemption Notification 
(18 CFR 366.4(b)(1)) 

3. FERC—65B: Waiver Notification (18 
CFR 366.4(c)(1)) 

4. SEC-Related Financing Authorization 
Orders or Letters/Reports/Other 
Submissions (18 CFR 366.6(b)) 

The SEC-related financing 
authorization orders or letters/reports/ 
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other submissions should be submitted 
using the Commission’s eFiling system 
under Docket Number HC06—2-000. Do 
not use Docket Number HCO6—1-—000; 
that docket is reserved for Notifications 
of Holding Company Status. 

The guidelines are attached to this 
notice and are also available on the 
Commission’s Web site at http:// 
www.ferc.gov/help/how-to.asp. 


Magalie R. Salas, 
Secretary. 


Filing Guidelines for Holding Company 
Filings Under the Public Utility Holding 
Company Act of 2005 and 18 CFR Part 
366 


This document contains the 
guidelines for the following filings 
pursuant to the Public Utility Holding 
Company Act of 2005 and Commission 
Order No. 667, issued December 8, 
2005: 

(1) FERC-65, Notification of Holding. 
Company Status (18 CFR 366.4(a)) 

(2) FERC-65A, Exemption Notification 
(18 CFR 366.4(b)) 

(3) FERC-65B, Waiver Notification (18 
CFR 366.4(c)), and 

(4) SEC Financing Authorization Orders 
or Letters/Reports/Other 
Submissions (18 CFR 366.6(b)) 

FERC-65, FERC-65A, and FERC-65- 
B refer to FERC reporting designations 
and do not represent actual forms. 


FERC-65, Notification of Holding 
Company Status (18 CFR 366.4(a)) 


Companies that are holding 
companies as of February, 8, 2006, shall 
notify the Commission of their status as 
a holding company no later than March 
10, 2006. Holding companies formed 
after February 8, 2006, shall notify the 
Commission of their status no later than 
30 days after their formation. 

These notification filings should be 
submitted using the Commission’s 
eFiling system. Do not include waiver or 
exemption notifications with these 
filings. The document you submit 
should include HCO6-1-000 in the 
caption or heading of the document for 
any notification filed on or before 
September 30, 2006. During the eFiling 
submission process: 

-1. Select the filing type ‘‘Production 
of Document.” 

2. On the Select Docket screen, enter 
HC06-1 in the docket number search 
block and select HCO6—1-—000 from the 
results. 

3. Before you browse, select, and 
attach the file, make sure that the file 
name is less than 25 characters and 
contains no spaces or special characters. 

4. On the Submission Description 
screen, edit the description by replacing 


“Production of Document” with 
“Notification of Holding Company 
Status.” 

If you are unable to file electronically, 
you must submit an original and 14 
paper copies of the filing to the address 
in the following section on FERC-65A 
and FERC-65B. It is not necessary to 
include a form of notice for the Federal 
Register. 


FERC-65A (Exemption Notification) (18 
CFR 366.4(b)); FERC-65B (Waiver 
Notification) (18 CFR 366.4(c)) 


These filings must be submitted on 
paper at this time. The document you 
submit should include PHO6- _—-000 
in the caption or heading of the 
document, for filings made on or before 
September 30, 2006. 

Submit an original and 14 copies of 
all ‘‘PH”’ filings, with a form of notice 


_ of the “PH” filing suitable for 


publication in the Federal Register on a 
31%” diskette, to Magalie R. Salas, 
Secretary, Federal Energy Regulatory ' 
Commission, 888 First Street, NE., 
Washington, DC 20426. : 

Forms of notice for ““PH” exemption 
and waiver requests are available on the 
Commission’s Web site at http:// 
www.ferc.gov/docs-filing/not-form.asp. 

Please be advised that the United 
States Postal Service scans all 
documents addressed to the 
Commission with a heat-treatment 
process that may corrupt diskettes and 
render filings unusable. You are 
recommended to use express mail or 
courier delivery services. 


SEC-Related Financing Authorization 
Orders or Letters/Reports/Other 
Submissions (18 CFR 366.6(b)) 


Holding companies that intend to rely 
on financing authorization orders or 
letters issued by the Securities and 
Exchange Commission (SEC), or that 
submitted reports or other submissions 
previously with the SEC and that now 
must file with the Commission, must 
file these orders, letters, reports or other 
submissions with the Commission by 
March 10, 2006. 

These filings should be submitted 
using the Commission’s eFiling system, 
provided that the entire content of the 
filing is in the public domain. Do not 
include filings under any other section 
with the authorization orders. The 
document you submit should include 
HC06-—2-000 (Note—do not use HC06- 

- 1-000 for such submittals) in the 
caption or heading of the document, for 
filings made on or before September 30, 
2006. During the eFiling submission 
process: 

1. Select the filing type ‘Production 
of Document.” 


2. On the Select Docket screen, enter 
HC06-2 in the docket number search 
block and select HCO6—2-000 from the 
results. 

3. Before you browse, select, and 
attach the file, make sure that the file 
name is less than 25 characters and 
contains no spaces or special characters. 

4. On the Submission Description 
screen, edit the description by replacing 
“Production of Document” with “SEC 
Financing Authorization Order/Letter’’. 

If you are unable to file electronically, 
you must submit an original and 14 
paper copies of the filing to the address 
in the above section on FERC-65A and 
FERC-65B. It is not necessary to include 
a form of notice for the Federal Register. 


{FR Doc. E6—2244 Filed 2-16-06; 8:45 am] 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
. AGENCY 


[Regional Docket No. ll-2005—01; FRL- 
8033-5] 


Clean Air Act Operating Permit 
Program; Petition for Objection to 
State Operating Permit for Camden 
County Energy Recovery Associates 


_AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of final order on petition 
to object to State operating permit. 


SUMMARY: This document announces 
that the EPA Administrator has 
responded to a joint citizen petition 
asking EPA to object to the operating 
permit issued to Camden County Energy 
Recovery Associates (CCERA) by the 
New Jersey Department of 
Environmental Protection (NJDEP). 
Specifically, the Administrator has 
partially granted and partially denied 
the petition submitted by the Rutgers 
Environmental Law Clinic on behalf of 
various New Jersey Environmental 
Groups to object to the CCERA State 
operating permit. ~ 

Pursuant to section 505(b)(2) of the 
Clean Air Act (Act), Petitioner may seek 
judicial review of those portions of the 
petition which EPA denied in the 
United States Court of Appeals for the 
appropriate circuit. Any petition for 
review shall be filed within 60 days 
from the date this notice appears in the 
Federal Register, pursuant to section 
307 of the Act. 
ADDRESSES: You may review copies of 
the final order, the petition, and other 
supporting information at the EPA 
Region 2 Office, 290 Broadway, New 
York, New York 10007-1866. If you 
wish to examine these documents, you 
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should make an appointment at least 24 
hours before visiting day. Additionally, 
the final order for CCERA is available 
electronically at: http://www.epa.gov/ 
region07/programs/artd/air/title5/ 
petitiondb/petitiondb2005.htm. 

FOR FURTHER INFORMATION CONTACT: 
Steven Riva, Chief, Permitting Section, 
Air Programs Branch, Division of 
Environmental Planning and Protection, 
EPA, Region 2, 290 Broadway, 25th 
Floor, New York, New York 10007— 
1866, telephone (212) 637-4074. 


SUPPLEMENTARY INFORMATION: The Act 
affords EPA a 45-day period to review, 
and object to as appropriate, operating 
permits proposed by State permitting 
authorities. Section 505(b)(2) of the Act 
authorizes any person to petition the 
EPA Administrator within 60 days after 
the expiration of this review period to 
object to State operating permits if EPA 
has not done so. Petitions must be based 
only on objections to the permit that 
were raised with reasonable specificity 
during the public comment period 
provided by the State, unless the 
petitioner demonstrates that it was 
impracticable to raise these issues 
during the comment period or the 
grounds for the issues arose after this 
period. 

On February 17, 2005, the EPA 
received a joint petition from Rutgers 
Environmental Law Clinic on behalf of 
various New Jersey Environmental 
Groups, requesting that EPA object to 
the issuance of the title V operating 
permit for CCERA. The petition raises 
issues regarding the permit application, 
the permit issuance process, and the 
permit itself. The petitioners assert that: 
(1) The public was denied access to the 
full administrative record during the 
public comment period; (2) the public 
notice announcement failed to include 
the required information under 40 CFR 
70.7(h)(2); (3) the permit lacks a 
statement of basis; (4} the permit does 
not include a signed compliance 
certification that meets the requirements 
of 40 CFR 70.6(c)(5)(iii); (5) the permit 
does not include a compliance 
schedule; and (6) the permit was issued 
in violation of the state and federal 
environmental justice executive orders. 

On January 20, 2006, the 
Administrator issued an order partially 
granting and partially denying the 
petition on CCERA. The order explains 
the reasons behind EPA’s conclusion 
that the NJDEP must reopen the permit 
to: (1) Provide an adequate statement to 
the public which provides 
documentation to support the factual 
basis for certain conditions, 
applicability determinations for source 
specific applicable requirements and 


monitoring and recordkeeping 
decisions; and (2) provide the rationale 
for selected monitoring where the 
underlying requirement does not specify 
periodic monitoring. The order also 
explains the reasons for denying the 
petitioners’ remaining claims. 

Dated: February 6, 2006. 
Anthony Cancro, 
Acting Regional Administrator, Region 2. 
{FR Doc. 06-1486 Filed 2—16—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8034-2] 


Science Advisory Board Staff Office; 
Request for Nominations for Science 
Advisory Board Panel(s) on Hypoxia in 
the Gulf of Mexico 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: The U.S. Environmental 
Protection Agency (EPA or Agency) 
Science Advisory Board (SAB) Staff 
Office is soliciting nominations for 
nationally recognized scientists to serve 
on an SAB expert Panel or Panels to 


- conduct an evaluation of the complex 
‘scientific and technical issues that affect 


the causes, location, magnitude and 
duration of the hypoxic zone in the 
Northern Gulf of Mexico, as well as the 
priority and feasibility of management 
and control options in the Mississippi 
River Basin and Gulf to reduce it. 
DATES: Nominations should be 
submitted by March 10, 2006 per the 
instructions below. 
FOR FURTHER INFORMATION CONTACT: For 
information regarding this Request for 
Nominations please contact Dr. Holly 
Stallworth, Designated Federal Officer 
(DFO), EPA Science Advisory Board ~ 
Staff, at stallworth.holly@epa.gov or 
(202) 343-9867. General information 
concerning the SAB can be found on the 
EPA Web site at: http://www.epa.gov/ 
sab. For information on EPA’s activities 
related to hypoxia in the Gulf of Mexico, 
please contact Mr. John Wilson in the 
Office of Wetlands, Oceans and 
Watersheds at wilson.john@epa.gov or 
(202) 566-1158 or Mr. Daniel Kaiser in 
the Office of Wetlands, Oceans and 
Watersheds at kaiser.danie!l@epa.gov or 
(202) 566-0686. 
SUPPLEMENTARY INFORMATION: 
Background: A large area of depleted 
oxygen occurs on the Louisiana 
continental shelf in the Gulf of Mexico 
on an annual basis. EPA is one of the 
Federal agencies with responsibilities 


over activities in the Mississippi River 
Basin and the Gulf of Mexico and 
participates with other Federal agencies, 
state and tribes in the Mississippi River/ 
Gulf of Mexico Watershed Nutrient Task 
Force. In 2001, the Mississippi River/ 
Gulf of Mexico Watershed Nutrient Task 
Force released the Action Plan for 
Reducing, Mitigating and Controlling 
Hypoxia in the Northern Gulf of Mexico 
(hereinafter called the Action Plan, 
available at: http://www.epa.gov/ 
msbasin/taskforce/actionplan.htm). 
This Action Plan was informed by the 
underlying science described in An 
Integrated Assessment of Hypoxia in the 
Northern Gulf of Mexico (hereinafter 


‘called the Integrated Assessment, 


available at http://www.nos.noaa.gov/ 
products/hypox_finalfront.pdf) 
developed by the National Science and 
Technology Council. Six technical 
reports available at http:// 
www.nos.noaa.gov/products/ 
pubs_hypox.html provided the scientific 
foundation for the Integrated 
Assessment. 

At the request of EPA’s Office of 
Water, the Science Advisory Board 
(SAB) is forming a Panel{s) to evaluate 
the state-of-the-science regarding the 
Gulf of Mexico hypoxic zone. The EPA 
Science Advisory Board (SAB) was 
established by 42 U.S.C. 4365 to provide 
independent scientific and technical 
advice, consultation, and 
recommendations to the EPA 
Administrator on the technical basis for 
Agency positions and regulations. This 
SAB Panel(s) will comply with the 
provisions of the Federal Advisory 
Committee Act (FACA) and all 
appropriate SAB procedures. Upon 
completion, the Panel’s report will be 
submitted to the SAB for final approval 
for transmittal to the EPA 
Administrator. 

The SAB Panel(s) will review all 
available and relevant information, 
including the Action Plan, the 
Integrated Assessment, and any new 
scientific literature that has appeared 
since they were released. The Panel(s) 
will address a variety of complex 
scientific and technical issues that affect 
the causes, location, magnitude and 
duration of the hypoxic zone, as well as 
the priority and feasibility of 
management and controi options to 
reduce it. Such issues may include the 
biological, chemical, and physical 
characteristics of the Mississippi River 
Basin and the Gulf of Mexico; the 
sources, types, amounts, fate, transport, 
and dynamics of nutrients [nitrogen (N), 
phosphorus (P), carbon (C), silicon (Si)] 
and oxygen in freshwater, estuarine, and 
marine systems; factors affecting the 
formation and persistence of hypoxia in 
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estuarine and coastal waters; and 
decision science and the economic 
feasibility and efficacy of management 
options to reduce the hypoxic zone. 
Solicitation of Expertise. The SAB 
Staff Office requests nominations of 
nationally recognized experts in the 
natural and life sciences, decision 
sciences, economics, engineering, and 
natural resource or environmental 
management. The SAB is particularly 
interested in nominees who have 
extensive research or management 
experience with the description, 
quantification, prediction, mitigation 
and control of nitrogen, phosphorus, 
carbon, silicon and oxygen in the 
Mississippi River Basin, Gulf of Mexico, 


_ or other riverine, wetland estuarine, and 


marine systems. Expertise is sought in 
one or more of the following areas. 

(a) Chemistry—with emphasis on 
analyses, sources, fate, transport, 
dynamics and interactions of nitrogen, 
phosphorus, carbon, silicon, and oxygen 
in aquatic, estuarine, wetland, and 
marine systems; 

(b) Engineering—with emphasis on: 

(1) Agricultural engineering 
(implementation of management 
practices for agricultural runoff, 
fertilization, and alternative cropping; 

(2) Environmental engineering (point 
and non-point mitigation and control 
practices for nitrogen, phosphorus, and 
carbon from industrial, municipal, 
septic, urban stormwater, and 
agricultural sources); and/or 

(3) Ecological engineering 
(constructed wetlands); 

(c) Biological Oceanography and 
Coastal, Estuarine and Marine Ecology— 
with emphasis on: 

(1) Nutrient sources and dynamics (N, 
P, C, Si) associated with primary - 
secondary and tertiary production, 
microbial ecology, and the development 
and control of algal blooms in wetlands, 
estuaries, near coastal, and marine 
environments; 

(2) Studies inabiline nutrient (N, P, C, 
Si) removal, transformation, and export; 

(3) Energy and essential element flux 
through ecosystems, especially marine 
microbial food webs; 

(4) Hypoxia and related oxygen 
depletion phenomena; 

(5) Land use change, watershed 
dynamics, land-sea coupling, global 
ecology; 

(6) Organic and inorganic - 
geochemistry, biogeochemical dynamics 
of aquatic food chains; biochemical 
markers of colloidal and particulate 
organic carbon; and/or 

(7) Bio-optics; fine-scale pigment 
distributions; microbial dynamics. 

(d) Limnology, Wetlands and Riverine 
Ecology—with emphasis on: 


(1) Nutrient sources and dynamics (N, 
P, C, Si) associated with primary 
production, eutrophication, microbial 
ecology, and algal blooms in the 
Mississippi River Basin, or other 
freshwater streams, rivers, reservoirs, 
lakes and wetlands; and/or 

(2) Water quality studies involving 
nutrient (N, P, C, Si) removal, 
transformation, and downstream export; 

(e) Groundwater and Soil 
Hydrology—with emphasis on: 

(1) Nutrient dynamics (N, P, C, Si) 
and wetlands as nutrient sinks and 
sources in the Mississippi River Delta; 

(2) Estuarine physical oceanography; 
and/or 

(3) Septic systems as sources of 
nutrients and carbon; 

(f) Chemical, Physical, And Coastal 
Oceanography—with emphasis on: 

(1) Freshwater discharge and 
stratification; 

(2) Estuarine and coastal shelf 
transport, mixing and circulation; 

(3) Global and regional nutrient cycles 
and their interactions; 

(4) Biogeochemical cycling in 
estuaries, lagoons, wetlands; 

(5) Dissolved oxygen, carbon, nitrogen 
and phosphorus dynamics, especially in 
hypoxic zones; 

(6 6) Energy and essential element flux: 
through ecosystems, especially marine 
microbial food webs; and/or 

_(7) Potential for altered salinities at 
the estuary/shelf boundary from 
proposed Mississippi River 
redistribution and its importance for 
stratification on the shelf; 

(g) Coastal Paleoecology—with 
emphasis on interpretation of benthic 
foraminifera as indicators of historical 
ecological conditions; 

(h) Economics—with emphasis on: 

(1) Agricultural economics of row 
crops, animal feeding operations and 
their management; 

(2) Natural resource, ecological or 
environmental economics; and/or 

(3) Fisheries economics; 

(i) Modelling—with emphasis on: 

(1) Hydrologic models; 

(2) Riverine, estuarine, and marine 
water quality models; 

(3) Nutrient models (N, P, C, Si); and/ 
or 

(4) Systems ecology models; 

(j) Statistics—with emphasis on 
designing, conducting and interpreting 
complex, multivariate, predictive 
studies over large spatial and temporal 
scales; and 

(k) Decision Sciences—with emphasis 
on collaborative decision-making for 
natural resource, environmental, or 
watershed planning and management in 
the Mississippi River Basin, the Gulf of 
Mexico or other aquatic, estuarine, 
wetland, and marine systems. 


Process and Deadline for Submitting 
Nominations: Any interested person or 
organization may nominate qualified 
individuals to serve on the SAB 
Panel(s). Nominations should be 
submitted in electronic format through 
the SAB Web site at the following URL: 
http://www.epa.gov/sab; or directly via 
the Form for Nominating Individuals to 
Panels of the EPA Science Advisory 
Board link found at URL: http:// 
www.epa.gov/sab/panels/ 
paneltopics.html. To be considered, 
nominations must include all of the 
information required on the associated 
forms. Anyone who is unable to submit 
nominations using this form, and who 
has any questions concerning any 
aspects of the nomination process may 
contact the DFO, as indicated above in 
this notice. Nominations should be 
submitted in time to arrive no later than 
March 10, 2006. 

The EPA SAB Staff Office will 
acknowledge receipt of the nomination. 
From the nominees identified by 


- respondents to this notice (termed the 


“‘Widecast’’), the SAB Staff Office will 
develop a smaller subset (known as the 
“Short List’’) for more detailed 
consideration. Criteria used by the SAB 
Staff in developing this Short List are 
given at the end of the following 
paragraph. The Short List will be posted 
for public comment on the SAB Web 
site at: http://www.epa.gov/sab. The 
Short List will include each nominee’s 
name and a short biographical 
description of expertise and 
professional experiences. During this 
comment period, the public may 
provide relevant information on 
nominees that the SAB Staff Office 
should consider in evaluating 
candidates for the Panel. 

For the EPA SAB Staff Office, a 
balanced subcommittee or panel is 
characterized by inclusion of candidates 
who possess the necessary domains of 
knowledge, the relevant scientific 
perspectives (which, among other 
factors, can be influenced by work 
history and affiliation), and the 
collective breadth of experience to 
adequately address the charge. Public 
responses to the Short List candidates 
will be considered in the selection of 
the Panel, along with information 
provided by candidates and information 
independently-gathered by the SAB 
Staff Office on the background of each 
candidate. Specific criteria to be used in 


_ evaluating an individual nominee 


include: (a) Scientific and/or technical 
expertise, knowledge, and experience 
(primary factors); (b) availability and 
willingness to serve; (c) absence of 
financial conflicts of interest; (d) 
abserice of an appearance of a lack of 
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impartiality; and (e) skills working in 
committees, subcommittees and 
advisory panels; and, for the Panel as a 
whole, (f) diversity of, and balance 
among, scientific expertise and 
viewpoints. 

Prospective candidates will also be 
required to fill-out the “Confidential 
Financial Disclosure Form for Special 
Government Employees Serving on 
Federal Advisory Committees at the 
U.S. Environmental Protection Agency”’ 
(EPA Form 3110-48). This confidential 
form allows Government officials to 
determine whether there is a statutory 
conflict between that person’s public 
responsibilities (which includes 
membership on an EPA Federal 
advisory committee) and private 
interests and activities, or the 
appearance of a lack of impartiality, as 
defined by Federal regulation. The form 
may be viewed and downloaded from 
the following URL address: http:// 
www.epa.gov/sab/sge_course/pdf_sge/ 
epaform3110_48.pdf. The process by 
which the EPA SAB Office forms panels 
is described in the following document: 
Overview of the Panel Formation 
Process at the Environmental Protection 
Agency Science Advisory Board (EPA-— 
SAB-EC-02-010), which is posted on 
the SAB Web site at: http:// 
www.epa.gov/sab/pdf/ec02010.pdf. 

Dated: February 13, 2006. 

Vanessa Vu, 

Director, EPA Science Advisory Board Staff 
Office. 

[FR Doc. E6—2323 Filed 2-16-06; 8:45 am] 
BILLING CODE 6560-50-P 


AL. PROTECTION 
AGENCY 


[ER-FRL-6672-4] 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at 
202-564-7167. An explanation of the 
ratings assigned to draft environmental 
impact statements (EISs) was published 
in FR dated April 1, 2005 (70 FR 16815). 


Draft EISs 


EIS No. 20050371, ERP No. D-FAA-— 
J51012—-UT, St. George Municipal 
Airport Replacement, Funding, City of 

St. George, Washington County, UT. 


Summary: EPA expressed 
environmental concern about air quality 
impacts. EPA requested additional 
analysis of air toxic/PM 25 and 
cumulative impacts of the growth. 
Rating EC2. 

EIS No. 20050490, ERP No. D-COE- 
K36144-CA, San Juan Creek and 
Western San Mateo Creek Watershed 
Special Area Management Plan 
(SAMP), Proposed Watershed-Based 
SAMP to Balance Aquatic Resource 
Protection and Reasonable Economic 
Development, Southern Portion of 
Orange County,CA 
Summary: EPA is supportive of the 

SAMP but expressed concerns with the 

alternatives analysis, the permitting 

procedures, air quality impacts, and 
compliance with Clean Water Act 
guidelines. EPA requested additional 
information regarding evaluation of 
alternatives and associated mitigation 
measures. 

Rating EC2. 

EIS No. 20050515, ERP No. D-NPS- 
E65077-FL, Fort King National 
Historic Landmark, Special Resource 
Study, Implementation, Second 
Seminole War Site, City of Ocala, 
Marion County, FL. 

Summary: EPA does not object to the 
management alternatives presented in 
the DEIS. 

Rating LO. 

EIS No. 20050521, ERP No. D-BLM- 
K65294-AZ, Arizona Strip Field 
Office Resource Management Plan, 
which includes: Vermilion Cliffs 
National Monument, Grand-Canyon- 
Parashant National Monument 

* (Parashant) BLM Portion, General 
Management Plan for the Grand 
Canyon-Parashant National 
Monument NPS Portion of Parashant, 
Implementation, AZ. 

Summary: EPA expressed 
environmental concerns about impacts 
from Off Highway Vehicle (OHV) use 
and cumulative impacts from rapidly 
increasing growth in the planning area. 
EPA recommended several changes to 
the preferred alternative to reduce 
impacts to affected resources and 
increase protections for the threatened 
Mojave Desert Tortoise. 

Rating EC2. 

EIS No. 20050531, ERP No. D-COE- 
K36145-CA, Prado Flood Control 
Basin Master Plan Project, Construct, 
Maintain and Operate Recreation 
Facilities, Santa Ana River Basin, 
Riverside and San Bernardino 
Counties, CA. 

Summary: EPA expressed 
environmental concerns about impacts 


to sensitive species/habitat and air 

quality. EPA requested additional 

information regarding these impacts, as 
well as the process for future NEPA 
analysis. 

Rating EC2. 

EIS No. 20050533, ERP No. D-AFS- 
D65034-WV, Allegheny Wood 
Product Easement, Proposes to 
Convey an Easement of Right-of-Way 
along the Railroad Grade located in 
the Blackwater Canyon Area, 
Monongahela National Forest, Tucker 
County, WV. 

Summary: EPA expressed. 
environmental concerns about potential 
impacts from the build alternatives on 
aquatic and terrestrial habitat, 


threatened and endangered species, and ~ 


cultural resources. The final EIS should 
include additional information on 
potential impacts and if appropriate, 
mitigation measures. 

Rating EC2. 


Final EISs 


EIS No. 20050496, ERP No. F-DOE- 
B05194-ME, Bangor Hydro-Electric 
Northeast Reliability Interconnect, 
Construct, Connect, Operate and 
Maintain an Electric Transmission 
Line Amend Presidential Permit (PP— 
89), DOE/EIS—0372, Hancock, 
Penobscot and Washington Counties, 
ME. 

Summary: EPA continues to have 
environmental concerns about impacts 
to wetlands and vernal pools. 

EIS No. 20050412, ERP No. F~-FHW- 
J40166-UT, U.S. 6 Highway Project, 
Improvements from Interstate 15(I—15) 
in Spanish Fork to Interstate (I-70) 
near Green River, Funding, Right-of- 
Way Permit and U.S. Army COE 
Section 404 Permit, Utah, Wasatch, 
Carbon, Emery Counties, UT. 
Summary: EPA continues to have 

concerns about the proposed project 

regarding possible further impairment to 

Price River and Soldier Creek. EPA 

urges appropriate follow through on 

intended Best Management Practices 

(BMPs). 

EIS No. 20050463, ERP No. F-BLM- 
K39093-NV, North Valleys Rights-of- 
Way Projects, Proposed Construction 
and Operation of Water Transmission 
Pipelines, Washoe County, NV. 
Summary: EPA continued to express 

environmental concerns about the 

significant cumulative impacts that 
could result in Honey Lake Basin or Dry 

Valley; wastewater treatment and 

disposal in the North Valleys; and 

increased fugitive dust emissions if 
groundwater drawdown causes die off 
of natural vegetation. 
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EIS No. 20060006, ERP No. F-AFS- 
L65490-AK, Scott Peak Project Area, 
Harvesting Timber and Development 
of Road Management, Tongrass 
National Forest, Petersburg Ranger 
District, Northeast of Kupreanof 
Island, AK. 

Summary: EPA concerns about 
impacts to water quality and potential 
impacts from cumulative impacts of 
future sales in the area were adequately 
addressed by selection of a modified 
alternative. 


Dated: February 17, 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


[FR Doc. E6-2312 Filed’ 2-16-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6672-5] 


Environmental Impacts Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 

Weekly receipt of Environmental Impact 
Statements 

Filed February 6, 2006 Through 
February 10, 2006. 

Pursuant to 40 CFR 1506.9. 

EIS No. 20060044, Final EIS, SFW, IA, 
Driftless Area National Wildlife 
Refuge Comprehensive Conservation 
Plan, to Recover and Conserve the 
Northern Monkshood and Iowa 
Pleistocene Snail, IA, Wait Period 
Ends: March 20, 2006, Contact: Cathy 
Henry 563-873-3423. This document 
is available on the Internet at: 
http://www.fws.gov/midwest/ 
planning/DriftlessArea. 

EIS No. 20060045, Draft EIS, AFS, ID, 
Payette National Forest Travel 
Management Plan, Designate a System 
of Roads, Trails and Areas Open to 
Motorized and Non-Motorized Use, 
Implementation, Adam, Washington, 
Idaho, Valley Counties, ID, Comment 
Period Ends: April 3, 2006, Contact: 
Ana Egnew 208-634-0600. This 
document is available on the Internet 
at http://www. fs.fed.us/r4/payette/ 
publications/trvl_mgmt/deis_trvl/ 
trvl_deis.shtml. 

EIS No. 20060046, Draft EIS, BIA, CA, 

Scotts Valley Band of Pomo Indians, 

Proposed 29.87 Acre Fee-to-Trust 

Transfer and Casino Project, Contra 

Costa County, CA, Comment Period 

Ends: April 3, 2006, Contact: John 

Rydzik 916-978-6042. 


Amended Notices 


EIS No. 20060027, Draft EIS, AFS, CA, 
Kings River Project, Proposal to 
Restore Historical Pre-1850 Forest 
Conditions, Implementation, High 
Sierra Ranger District, Sierra National 
Forest, Fresno County, CA, Comment 
Period Ends: March 28, 2006, Contact: 
Ross Peckinpah 559-855-5355. 
Revision to FR Notice Published 
January 27, 2006: Comment Period 
has been Extended from March 13, 
2006 to March 28, 2006. 


Dated: February 14, 2006. 
Robert W. Hargrove. 


Director, NEPA Compliance Division, Office 
of Federal Activities. 


[FR Doc. E6—2321 Filed 2—16—06; 8:45 am] 
BILLING CODE 6560-50-P 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Equal 
Employment Opportunity Commission. 
“Federal Register’ CITATION OF PREVIOUS 
ANNOUNCEMENT: 71 FR 6482, February 8, 
2006. 

PREVIOUSLY ANNOUNCED TIME AND DATE OF 
MEETING: Wednesday, February 15, 
2006, 9 a.m. Eastern Time. 

CHANGE IN THE MEETING: The closed 
session of the meeting has been 
cancelled. 


FOR FURTHER INFORMATION CONTACT: 
Stephen Llewellyn, Acting Executive 
Officer on (202) 663-4070. 

This Notice Issued February 14, 2006. 
Stephen Llewellyn, 


Acting Executive Officer, Executive 
Secretariat. 


[FR Doc. 06-1535 Filed 2-14-06; 4:32 pm] 
BILLING CODE 6570-06-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Federal Advisory Committee Act; 
Independent Panel Reviewing the 
Impact of Hurricane Katrina on 
Communications Networks 


AGENCY: Federal Communications 
Commission. 


ACTION: Notice of public meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, this 
notice advises interested persons that 
the Federal Communications 
Commission’s (FCC) Independent Panel 
Reviewing the Impact of Hurricane 
Katrina on Communications Networks 


- recovery effort with respect to this 


will hold its next meeting on Monday, 
March 6, at 10 a.m. Central Time (11 
a.m. Eastern Time) at the Mississippi e- 
Center at Jackson State University, 1230 
Raymond Road, Jackson, MS 39204. If 
necessary to complete its planned 
business for this meeting, the Panel will 
reconvene on Tuesday, March 7, 2006 at 
9:30 a.m. Central Time at the same 
location. 


DATES: March 6, 2006, at 10 a.m. Central 
Time (11 a.m. Eastern Time) and, if 
necessary, Tuesday, March 7, 2006 at 
9:30 a.m. Central Time. 


ADDRESSES: Mississippi e-Center at 
Jackson State University, 1230 Raymond 
Road, Jackson, MS 39204. 


FOR FURTHER INFORMATION CONTACT: Lisa 
M. Fowlkes, Designated Federal Officer 
of the FCC’s Independent Panel at 202- 
418-7452 or e-mail: 
lisa.fowlkes@fcc.gov. 


SUPPLEMENTARY INFORMATION: The 

Independent Panel was established to - 
review the impact of Hurricane Katrina 

on the telecommunications and media 

infrastructure in the areas affected by 

the hurricane. Specifically, the 

Independent Panel will study the 

impact of Hurricane Katrina on all 

sectors of the telecommunications and s 
media industries, including public 

safety communications. The 

Independent Panel will also review the 

sufficiency and effectiveness of the 


infrastructure. The Independent Panel 
will then make recommendations to the 
Federal Communications Commission 
(“Commission” or ‘““FCC’’) by June 15, 
2006 regarding ways to improve disaster 
preparedness, network reliability, and 
communications among first responders 
such as police, fire fighters, and 
emergency medical personnel. 

At its next meeting, the Independent - 
Panel will hear oral presentations 
regarding: (1) The impact of Hurricane 
Katrina on the telecommunications and 
media infrastructure including public 
safety communications; (2) the 
sufficiency and effectiveness of the 
recovery effort with respect to this 
infrastructure; and (3) ways to improve 
disaster preparedness, network 
reliability and communications among _— 
first responders such as police, fire 
fighters and emergency medical 
personnel. In addition, the Panel’s 
informal working groups will provide 
reports on their progress. 

Members of the general public may 
attend the meeting. The FCC will 
attempt to accommodate as many 
people as possible. However, 
admittance will be limited to seating 
availability. Reasonable 
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accommodations for people with 
disabilities are available upon request. 
Include a description of the 
accommodation you will need with as 
much detail as possible. Also include a 
way we Can contact you if we need more 
information. Please allow at least 5 days 
advance notice; last minute requests 
will be accepted, but may be impossible 
to fill. Send an e-mail to fcc504@fcc.gov 
or call the Consumer & Governmental 
Affairs Bureau at 202-418-0530 (voice), 
202-418-0432 (tty). 

The public may submit written 
comments before the meeting to: Lisa M. 
Fowlkes, the FCC’s Designated Federal 
Officer for the Independent Panel by e- 
mail: lisa.fowlkes@fcc.gov or U.S. Postal 
Service Mail (Lisa M. Fowlkes, 
Enforcement Bureau, Federal 
Communications Commission, Room 7— 
C737, 445 12th Street, SW., Washington, 
DC 20554). 

Further information regarding the 
Independent Panel, including publicly 
available documents, may be found at 
the Panel’s Web site at http:// 
www.fcc.gov/eb/hkip. In addition, 
publicly available documents related to 
the Panel are available for inspection 
_ and copying at the FCC’s Public 
Reference Information Center, 445 12th 
Street, SW., Room CY—A257, 
Washington, DC. 

Federal Communications Commission. 
Marlene H. Dortch, 

Secretary. 

[FR Doc. 06-1561 Filed 2-16-06; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL ELECTION COMMISSION 


Sunshine Act Notice 
Special Executive Session 


DATE & TIME: Thursday, February 16, 
2006, at 3 p.m. 
PLACE: 999 E Street, NW., Washington, 
DC. 
STATUS: This meeting will be closed to 
the public pursuant to 11 CFR 2.4(b)(1) 
and 2.4(b)(2). 
ITEMS TO BE DISCUSSED: Matters 
concerning internal personnel rules and 
procedures or matters affecting a 
particular employee. 

Privileged or confidential 
information. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert Biersack, Press Officer, 
Telephone: (202) 694-1220. 


Mary W. Dove, 
Secretary of the Commission. 


[FR Doc. 06-1547 Filed 2-15-06; 11:52 am] 


BILLING CODE 6715-01-M 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 


Meetings; Sunshine Act 


February 8, 2006. 


TIME AND DATE: 10 a.m., Thursday, 
February 16, 2006. 

PLACE: The Richard V. Backley Hearing 
Room, 9th Floor, 601 New Jersey 
Avenue, NW., Washington, DC. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following in open session: Secretary 
of Labor v. Sedgman, Docket Nos. SE 
2002-14, SE 2003-69, and SE 2003-189. 
(Issues include whether the 
Administrative Law Judge properly 
concluded that Sedgman violated 30 
CFR 77.200; whether the judge properly 
held that the Secretary of Labor did not 


abuse her discretion in citing Sedgman ~ 


for violations of 30 CFR 77.200 and 
77.1710(g); whether the judge properly 
followed the statutory penalty criteria 
set forth at 30 U.S.C. 820(i) in setting a 
penalty for the section 77.200 violation; 
and whether the judge was correct in 
deciding to vacate the penalty he 
assessed for the section 77.200 violation 
because there was an unreasonable 
delay by the Secretary in proposing the 
penalty.) 

The Commission heard oral argument 
on this matter on January 26, 2006. 

Any person attending this meeting 
who requires special accessibility 
features and/or auxiliary aids, such as 
sign language interpreters, must inform 
the Commission in advance of those 
needs, subject to 29 CFR 2706.150(a)(3) 
and 2706.160(d). 
CONTACT PERSON FOR MORE INFO: Jean 
Ellen, (202) 434—9950/(202) 708-9300 
for TDD Relay/1—800-877-—8339 for toll 
free. 


Jean H. Ellen, 

Chief Docket Clerk. 

[FR Doc. 06-1546 Filed 2-15-06; 11:19 am] 
BILLING CODE 6735-01-M 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 


bank holding company and all of the - 
banks and nonbanking companies 


- owned by the bank holding company, 


including the companies listed below. 
The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 


- nonbanking company complies with the 


standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
Web site at http://www. ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 17, 
2006. 

A. Federal Reserve Bank of Kansas 
City (Donna J. Ward, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198-0001: 

1. Pinnacle Bancorp, Inc., Central 
City, Nebraska; to acquire 100 percent of 
the voting shares of Olathe 
Bancorporation, Inc., and thereby 
indirectly acquire voting shares of 
Olathe State Bank, both in Olathe, 
Colorado. 

Board of Governors of the Federal Reserve 
System, February 14, 2006. 

Robert deV. Frierson, 

Deputy Secretary of the Board. 

{FR Doc. E6—2313 Filed 2—16—06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL TRADE COMMISSION 


Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 


Section 7A of the Clayton Act, 15° 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
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7A(b)(2) of the Act permits the agencies, 


The following transactions were General for the Antitrust Division of the 
in individual cases, to terminate this granted early termination of the waiting Department of Justice. Neither agency 
waiting period prior to its expiration period provided by law and the intends to take any action with respect 
and requires that notice of this action be premerger notification rules. The grants to these proposed acquisitions during 
published in the Federal Register. were made by the Federal Trade the applicable waiting period. 


Commission and the Assistant Attorney 


Acquiring Acquired Entities 


Transactions Granted Early Termination—01/09/2006 


Wells Fargo & Company ................0 Secured Capital Corp ...........eee Secured Capital Corp. 
Carso Global Telecom, S.A. de | 2Wire, INC 2Wire, Inc. 

ITOCHU Corporation Sandra Stetson Schifter LaSportsac, Inc. 


ValueAct. Capital Master Fund, | ADESA, Inc.. 
L.P.ENTSADESA, Inc. 
Ronald O. Perelman ................ Fark PIC® Atlab Holdings Pty. Ltd. (Aust), Delux 
' Digital Studios Limited (UK), De- 
luxe Entertainment Services, Inc., 
Deluxe Holdings Inc. (US), Deluxe 
Italia S.P.A. (Italy), Deluxe Labora- 
tories Holdings Espana 
(Spain), Deluxe Laboratories Inc. 
(US), Deluxe Laboratories Ltd. 
(UK), Deluxe Media Managmeent, 
Inc. (Canada), Delux Toronto Ltd. 
(Canada), Denham Telecine Lim- 
ited (UK), Rank Leasing Limited 
. (UK), Rank Studio Limited (UK). 
Kindred Healthcare, Inc ................0 Health Care REIT, Inc .......... eee Health Care REIT, Inc. 


Transactions Granted Early Termination—01/10/2006 


Royal Dutch Shell ple ..............0 vw... | TOTAL S.A .... | TOTAL E&P USA, Inc. 
Magellan Health Services, Inc .......... National Imaging Associates, inc ...... National Imaging Associates, Inc. 


Transactions Granted Early Termination—01/1 1/2006 


Babcock & Brown Infrastructure Lim- | Hydro-Quebec .......... idan Scented Cross-Sound Cable Company, LLC. 
ited. 


Harden Manufacturing Corporation ... | Briar Garrett, LLC, Harden Aviation, 
LLC, Harden’ Shipping, _Inc., 
Harden Transport, Inc., Smith 
Land Holdings, LLC, Smith Prop- 


pan 
ijeeainie Capital Partners Fund IV, 
L.P. 


erties, LLC. 
J.P. Morgan Chase & Co ....... cece Collegiate Funding Services, Inc ...... Collegiate Funding Services, Inc. 
Apax Europe VI-A, L.P oe Contech Holdings Corporation .......... Contech Holdings Corporation. 
Smith & Nephew ple BSN medical GmbH & Co. KG, BSN 


medical Management GmbH, 
Smith & Nephew JV (Holding) 
GmbH. 

medical Management GmbH, 
Smith & Nephew JV (Holding) 


GmbH. 
Billabong International Ltd ................. Nixon, Inc. 
Odyssey Investment Partners Fund | Bexil Corporation .............:ccccccceeseesees York Insurance Services Group, Inc. 
Hil, L.P. 
Odyssey Investment Partners Fund | Thomas C. MacArthur ................000 York Insurance Services Group, Inc. 


il, L.P. 


Transactions Granted Early Termination—01/12/2006 


GoRemote Internet Communications, | GoRemote Internet Communications, 
Inc. Inc. 
Progress Software Corporation ......... NEON Systems, INC .........ccceceeeeeeeees NEON Systems, Inc. 


Transactions Granted Early Termination—01/13/2006 


Levine Leichtman Capital Partners 


Fox & Hound Restaurant Group ........ Fox & Hound Restaurant Group. 


20060962 
20060378 
20060382 | 
20060425 | 
| 
| | 
| 
| | 
| | 
20060355 | 
| 
| 
| 
| | 
: 20060379 | 
20060409 | 
20060417 
| 
| 
| 20060445 | 
20060446 | | 
| 
20060452 | 
20060464 | 
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Abgenix, Inc 


Abgenix, Inc. 


Trans No Acquiring Acquired Entities 
ZOOGD4ESG sn.scc..esecccessecocees Fidelity National Financial, Inc .......... Marsh & McLennan Companies, inc | Sedgwick CMS Holdings, Inc. 
20060463 Liberty Media Corporation ................. Fun Technologies plc Technologies plc. 
20060465 ..............s.ssceeees International Business Machines | Micromuse Inc Micromuse Inc. 

Corporation. 
Gregory S. Daily iPayment, Inc iPayment, Inc. 
Transactions Granted Early Termination—01/18/2006 
REA Magnet Wire Company, Inc ...... Phelps Dodge Corporation ................ Phelps Dodge _ Industries, _Inc., 
Phelps Dodge wire and Cable 
é Holdings de Mexico, S.A. de C.V. 

Encore Medical Corporation .............. Compex Technologies, Inc ................ Compex Technologies, Inc. 
Matria Healthcare, Inc CorSolutions Medical, Inc ................. CorSolutions Medical, Inc. 


‘Transactions Granted Early Termination—01/20/2006 


Marquee Holdings Inc 
Teva Pharmaceutical Industries Lim- 
ited. 
AstraZeneca plc 
Castle Harlan Partners IV, L-P .......... 
Michael J. Cantanucci 


Doughty Hanson & Co IV ...........eeee 
Wolseley pic 


Sentinel Capital partners Ill, L.P 


LCE Holdings, Inc 


LCE Holdings, Inc. 


Ivax Corporation. 


lvax Corporation 


Targacept, Inc 


Targacept, Inc. 


RathGibson, Inc 


RathGibson, Inc. 


Richard E. Bastin 


Stream Motors, Inc. 
HellermannTyton Corporation. 


Spirent pic 


Joseph F. Umosella 2006 Trust ........ 


Strategic Partners, Inc ....... 


Supply Company, Inc. 
Strategic Partners, Inc. 


G.S.M. of Palm Beach, Ltd., Gulf 


Universal Express, Inc., Universal 


Transactions Granted Early Termination—01/23/2006 


GGC Investment Fund Il, L.P 


APA Excelsior V L.P 


CML Emergency Services, Inc. 


Lockheed Martin Corporation ............ Aspen Systems Corporation Em- | Aspen Systems Corporation. 
ployee Stock Ownership Trust. 
ARES Corporate Opportunities Fund, | Samsonite Corporation Samsonite Corporation. 
Ralph Lauren ..... Jones Apparel Group, Inc ................. Sun Apparel, Inc. 
20060480 Mercury Interactive Corporation ........ Warburg Pincus Private Equity Vill, | Systinet Corporation. 
LP. 
PODBDEBS ....s.sccccsceccceseccens TA IX L.P Coleman Fung Open Link Financial, Inc. 
20060488 Mr. William Paulos Stronach Trust MEC Pennsylvania Racing, Inc., 
Mountain Laurel Racing, Inc., 
Washington Trotting Association, 
Inc. 
Mr. William Wortman Stronach Trust MEC Pennsylvania Racing, Inc., 
Mountain Laurel Racing, Inc., 
Washington Trotting Association, 
Inc., 
20060498 Audax Private Equity Fund Il, ..... Zurich Financial Services. .................. BE! Holding Corporation. 
Transactions Granted Early Termination—01/24/2006 
Ameren Corporation Aquila, Inc Aquila Piatt County Power, L.L.C., 
MEP Flora Power, LLC. 
es OCM Opportunities Fund Vi, L.P ...... Peter and Liesel Mager .................... Nordenia International AG. 
OCM Principal Opportunities Fund | Peter and Liesel Mager ..................... Nordenia International AG. 
Il, LP. 
Health Net, Inc Howard E. Davis Universal Care, Inc. 
20060494 oon. Bain Capital Integral Investors, LLC | David T. Traitel SSSI, LLC. 
Wellspring Capital Partners Ill, L.P ... | Save & Buster’s, Inc | Dave & Buster's, Inc. 


Transactions Granted Early Termination—01/25/2006 


Verus Financial Management, Inc .... 


‘| Verus Financial Management, 


Inc. 


Transactions Granted Early Termination—01/26/2006 


D. Mansueto 


Roger G. Ibbotson 


Ibbotson Associates, Inc. 


| Quad-C Partners VI, LP BKBII Management, L.L.C ................ KBII Holdings, Inc. 
Transactions Granted Early Termination—01/27/2006 
20060436 AstraZeneca pic AtheroGenics, Inc AtheroGenics, Inc. 
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Trans No. Acquiring Acquired Entities 
seisdsatebcnuwsbecghdnved Southern Union Company ................. | SRCOG, Ltd ..... | Richardson Energy Marketing, Ltd., 
Sid Richardson Energy Services, 
Ltd. 
Laird Norton Company LLC ............... Lanoga Corporation. 
Corporation Physicians Insurance Company of | Physicians Insurance Company of 
Wisconsin, Inc. Wisconsin, Inc. 
Danaher First Technology PLC First Technology PLC. 
Danaher Corporation First Technology PLC First Technology PLC. 


FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay, Contact Representative, 

- or Renee Hallman, Contact 
Representative, Federal Trade 
Commission, Premerger Notification 
Office, Bureau of Competition, Room H— 
303, Washington, DC 20580, (202) 326-— 
3100. 


By direction of the Commission. 
Donald S. Clark, 
Secretary. 
{FR Doc. 06-1503 Filed 2—16—06; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Notice of Meeting: Secretary’s 
Advisory Committee on Genetics, 
Health, and Society 


Pursuant to Public Law 92-463, 
notice is hereby given of the ninth 
meeting of the Secretary’s Advisory ° 
Committee on Genetics, Health, and 
Society (SACGHS), U.S. Public Health 
Service. The meeting will be held from 
9 a.m. to 5 p.m. on March 27, 2006 and 
9 a.m. to 5 p.m. on March 28, 2006 at 
the National Institutes of Health, 
Building 31, C Wing, Conference Room 
6, 31 Center Drive, Bethesda, MD 20892. 
The meeting will be open to the public, 
with attendance limited to space 
available. The meeting will be Webcast. 

The first day of the meeting will 
include sessions on pharmacogenomics 
and large population studies of genetic 
variation, the environment and common 
disease. The pharmacogenomics session 
will include a review of Federal efforts 
_ in pharmacogenomics and deliberation 
on draft recommendations in this area. 
The large population studies session 
will involve discussion of a draft report 
that identifies policy issues associated 
with mounting a large population study 
in the United States. 

The second day will be devoted to 
sessions on genetic discrimination and 
patents and licensing issues. The 
genetic discrimination session will 
include an update on the status of 


Federal genetic non-discrimination 
legislation. The patents and licensing 
session will involve a presentation on 
the findings and conclusions of a 
National Academy of Sciences’ report 
on intellectual property rights in 
genomic research and innovation, and a 
discussion of whether there are other 
issues in this arena that warrant 
SACGHS’s further attention. 


Time-will be provided each day for 
public comments. The Committee 
would welcome hearing from anyone 
wishing to provide public comment on 
any issue related to genetics, health and 
society. Individuals who would like to 
provide public comment or who plan to 
attend the meeting and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should notify the 
SACGHS Executive Secretary, Ms. Sarah 
Carr, by telephone at 301-496-9838 or 
e-mail at sc112c@nih.gov. The SACGHS 
office is located at 6705 Rockledge 
Drive, Suite 750, Bethesda, MD 20892. 


Under authority of 42 U.S.C. 217a, 
Section 222 of the Public Health Service 
Act, as amended, the Department of 
Health and Human Services established 
SACGHS to serve as a public forum for 
deliberations on the broad range of 
human health and societal issues raised 
by the development and use of genetic 
technologies and, as warranted, to 
provide advice on these issues. The 
draft meeting agenda and other 
information about SACGHS, including 
information about access to the 
Webcast, will be available at the 


‘following Web site: http:// 


www4.od.nih.gov/oba/sacghs.htm. 
Dated: February 9, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-1478 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Meeting of the Presidential Advisory 
Council on HIV/AIDS 


AGENCY: Office of the Secretary, Office 
of Public Health and Science, 
Department of Health and Human 
Services. 

ACTION: Notice. 


SUMMARY: As stipulated by the Federal ~ 
Advisory Committee Act, the 
Department of Health and Human 
Services (DHHS) is hereby giving notice 
that the Presidential Advisory Council 
on HIV/AIDS (PACHA) will hold a 
meeting. This meeting is open to the 
public. A description of the Council's 
functions is included also with this 
notice. 


DATE AND TIME: March 16, 2006, 8 a.m. 
to 5 p.m., and March 17, 2006, 8 a.m. 
to 4 p.m. ts 

ADDRESSES: Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201, in Room 
800. 


FOR FURTHER INFORMATION CONTACT: 
Dana Ceasar, Program Assistant, 
Presidential Advisory Council on HIV/ 
AIDS, Department of Health and Human 
Services, Hubert H. Humphrey Building, 
200 Independence Avenue, SW., Room 
351F, Washington, DC 20201; (202) 
690-2470 or visit the Council’s Web site 
at http://www.pacha.gov. 
SUPPLEMENTARY INFORMATION: PACHA 
was established by Executive Order 
12963, dated June 14, 1995, as amended 
by Executive Order 13009, dated June 
14, 1996. The Council was established 
to provide advice, information, and 
recommendations to the Secretary 
regarding programs and policies 
intended to (a) promote effective 
prevention of HIV disease, (b) advance 
research on HIV and AIDS, and (c) 
promote quality services to persons 
living with HIV disease and AIDS. 
PACHA was established to serve solely 
as an advisory body to the Secretary of 
Health and Human Services. The 
Council is composed of not more than 

21 members. Council membership is 


8586 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/ Notices 


determined by the Secretary from 
individuals who are considered 
authorities with particular expertise in, 
or knowledge of, matters concerning 
HIV/AIDS. 

The agenda for this Council meeting 
includes the following topics: 
disparities in HIV/AIDS health care, 
HIV/AIDS prevention, and HIV/AIDS 
international issues. Members of the 
public will have the opportunity to 
provide comments at the meeting. 
Public comment will be limited to three 
(3) minutes per speaker. 

Public attendance is limited to space 
available and pre-registration is 
required. Any individual who wishes to 
participate should register at http:// 
www.pacha.gov. Individuals must 
provide a photo ID for entry into the 
Humphrey building. Individuals who 
plan to attend and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should indicate in the 
comment section when registering. 

Members of the media/press should 
contact HHS Press Office for clearance 
at (202) 690-6343. 

Dated: February 2, 2006. 

Joseph Grogan, 

Executive Director, Presidential Advisory 
Council on HIV/AIDS. 

[FR Doc. E6—2290 Filed 2—16—06; 8:45 am] 
BILLING CODE 4150-43-P 


DEPARTMENT OF HEALTH AND. 
HUMAN SERVICES 


Agency for Healthcare Research and 
Quality 


Meeting of the Citizens’ Health Care 
Working Group 


AGENCY: Agency for Healthcare Research 
and Quality (AHRQ), HHS. 
ACTION: Notice of public meeting. 


SUMMARY: In accordance with section 
10(a) of the Federal Advisory Committee 
Act, this notice announces a meeting of 
the Citizens’ Health Care Working 
Group (the Working Group) mandated 
by section 1014 of the Medicare 
Modernization Act. 

DATES: A business meeting of the 
Working Group will be held on 
Thursday, March 2, 2006 from 1 p.m. to 
4:30 p.m. and Friday, March 3, 2006 
from 9 a.m. to 4:30 p.m. 

ADDRESSES: This meeting will take place 
at the Westin Bonaventure Hotel and 
Suites, 404 South Figueroa Street, Los 
Angeles, California 90071. The meeting 
is open to the public. 

FOR FURTHER INFORMATION CONTACT: 
Caroline Taplin, Citizens’ Health Care 


Working Group, at (301) 443-1514 or 
ctaplin@ahrq.gov. If sign language 
interpretation or other reasonable 
accommodation for a disability is 
needed, please contact Mr. Donald L. 
Inniss, Director, Chief of Equal 
Employment Opportunity Program, 
Program Support Center, on (301) 443— 
1444. 

The agenda for this Working Group 
meeting will be available on the 
Citizens’ Working Group Web site 
http://www. citizenshealthcare.gov. Also 
available at that site is a roster of 
Working Group members. When 
summaries of these meetings are 
completed, they will also be available 
on the Web site. 

SUPPLEMENTARY INFORMATION: Section 
1014 of Pub. L. 108-173, (known as the 
Medicare Modernization Act) directs the 
Secretary of the Department of Health 
and Human Services (DHHS), acting 
through the Agency for Healthcare 
Research and Quality, to establish a 
Citizens’ Health Care Working Group 
(Citizen Group). This statutory 
provision, codified at 42 U.S.C. 299 n., 
directs the Working Group to: (1) 
Identify options for changing our health 
care system so that every American has 
the ability to obtain quality, affordable 
health care coverage; (2) provide for a 
nationwide public debate about 
improving health care systems; and (3) 
submit its recommendations to the 
President and the Congress. 

The Citizens’ Health Care Working 
Group is composed of 15 members: the 
Secretary of DHHS is designated as a 
member by statute and the Comptroller 
General of the U.S. Government 
Accountability Office (GAO) was 
directed to name the remaining 14 
members whose appointments were 
announced on February 28, 2005. 
Working Group Meeting Agenda 

The Working Group business meeting 
on March 2nd and 3rd will be devoted 
to ongoing Working Group business. 
Topics to be addressed are expected to 
include: an update on progress to date 
with community meetings; broad 


_ concepts relating to the Working 


Group’s recommendations and related 
report; and preparation for the Los 
Angeles community meeting, which 
will take place Saturday, March 4. 


Submission of Written Information 


The Working Group invites written 
submissions on those topics to be 
addressed at the Working Group 
business meeting listed above. In 
general, individuals or organizations 
wishing to provide written information 
for consideration by the Citizens’ Health 
Care Working Group should submit 


information electronically to 
citizenshealth@ahrq.gov. Since all 
electronic submissions will be posted 
on the Working Group Web site, 
separate submissions by topic will 
facilitate review of ideas submitted on 
each topic by the Working Group and 
the public. 

Dated: February 10, 2006. 
Carolyn M. Clancy, 
Director. 
[FR Doc. 06-1494 Filed 2-16-06; 8:45 am] 
BILLING CODE 4160-90-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention. 


[60Day-06-06AT] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 
Atlanta, GA 30333 or one an e-mail to 
omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 


Proposed Project 


A Sustainability Assessment of 
Community-based Interventions in 
Northwestern Tanzania—New— 
National Center for Chronic Disease 
Prevention and Health Promotion 


q 
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(NCCDPHP), Coordinating Center for 
Health Promotion (CoCHP), Centers for 
Disease Control and Prevention (CDC). 


Background and Brief Description 


Empowerment and capacity building 
have been promoted by the Bamako 
Initiative as integral steps in making 
Primary Health Care (PHC) services 
universally available. Health Sector 
Reform programs since the early 1990s 
have built on the Bamako Initiative, 
drawing attention to the potential for 
community engagement in health - 
services and health governance through 
mechanisms such as Community Health 
Funds. In many contexts community- 
focused approaches have been used to 
promote maternal and infant health, and 
community well-being. 

In Tanzania, a community-based 
approach to improve maternal and 
newborn health (MNH) and reduce 
preventable maternal and perinatal 
deaths was implemented by CARE with 

- CDC support from 1997-2002. This 
approach used a community-based 
surveillance system to identify 
preventable deaths during pregnancy 


and during the perinatal and newborn 
period, and developed a community 
mobilization program utilizing 
community volunteers to assist women 
and families with obstetrical 
emergencies to get to functioning health 
facilities. Specifically the initiative 


- focused on increasing capacity for 


community members to identify and 
participate in decisions and strategies 
for providing health care services, and 
supporting prevention and health 
education through village health 
workers (VHWs). 


Evaluation of this effort showed that 
the community members used the 
services successfully and supported 
their volunteers, but only a handful of 
these communities had programs in 
place that were functional at the end of 
the project in 2002. Since the end of 
project activities, the long-term 
sustainability of community-level efforts 
has not been assessed. Therefore, this 
proposed initiative presents a unique 
opportunity to examine long-term 
legacies of community-based programs, 
which is seldom done, but has the 


ESTIMATED ANNUALIZED BURDEN TABLE 


potential to inform community-focused 
programs and research in every context. 
Assessment of sustainability is critical 
for promoting community mobilization 
within the health care sector in resource 
poor settings such as northwestern 
Tanzania and potentially other such 
places where CARE and other 
organizations work. 


The primary purpose of this proposal 
is an assessment of a program called the 
Community Based Reproductive Health 
Program (CBRHP). Of particular interest 
are the acceptance, relevance and 
sustainability of: (a) Volunteer village 
health workers efforts; (b) community- 
based maternal and peri-natal 
surveillance system; and (c) emergency 
medical transport systems in resource 
poor settings—some of the initiatives 
that were implemented in the first phase 
of the CBRHP managed by CARE during 
1997-2002. Qualitative and quantitative 
methods will be used to conduct this 
assessment. 


There are no costs.to respondents 


except their time to participate in the 
survey. 


Respondents 


Number of 
respondents 


Average 
pecan burden per Total burden 
respondent a (in (in hours) 


Villagers 200 
Leaders 40 


1 1 200 
2 45/60 60 
1 30/60 22 
2 30/60 15 


299 


Dated: February 10, 2006. 
Joan F. Karr, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. 06-1513 Filed 2—16—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[30Day-06-05CW] 


Agency Forms Undergoing Paperwork 
Reduction Act Review 


9 The Centers for Disease Control and 

: Prevention (CDC) publishes a list of 

% information collection requests under 
review by the Office of Management and 

Budget (OMB) in compliance with the 

Paperwork Reduction Act (44 U.S.C. 

Chapter 35). To request a copy of these 


requests, call the CDC Reports Clearance 
Officer at (404) 639-5960 or send an e- 
mail to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Office of 
Management and Budget, Washington, 
DC or by fax to (202) 395-6974. Written 
comments should be received within 30 
days of this notice. : 


Proposed Project 


Online Surveys to Measure_ 
Awareness of Chronic Fatigue 
Syndrome and the CDC Chronic Fatigue 


_ Syndrome Public Awareness 


Campaign—New—National Center for 
Health Marketing (NCHM), Centers for 
Disease Control and Prevention (CDC). 


Background and Brief Description 


Chronic fatigue syndrome (CFS) is a 
serious illness that affects many 
Americans. With as many as 900,000 
cases, many of which are misdiagnosed 
or left undiagnosed, the need for a CFS 


public education and awareness 
campaign is crucial. 

Research shows that 80 to 90 percent 
of patients have not been diagnosed and 
are not receiving proper medical care. 
Lack of awareness and information 
among health care providers about CFS 
as a serious and treatable illness has 
created significant barriers to diagnosing 
and treating those who suffer from CFS. 

Congress recognized the need to 
change this scenario, as reported in the 
Committee Reports for the Senate 
Appropriations Committee (Senate 
Report 108—345—To accompany S. 2810 
Sept. 15, 2004) when the committee 
stated: 


Further, the Committee encourages CDC to 
better inform the public about this condition, 
its severity and magnitude and to use 
heightened awareness to create a registry of 
CFS patients to aid research in this field. 


During the next three years, CDC, in 
partnership with the Chronic Fatigue 
and Immune Dysfunction Syndrome 


| 
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(CFIDS) Association of America, will 
build the case that chronic fatigue 
syndrome should be diagnosed quickly 
to ensure the best possible health 
outcomes. 

To do so, a public education and 
awareness campaign will be launched to 
bring about changes in beliefs and social 
norms among target audiences (women 
aged 40-60, healthcare practitioners, 


and the general public) that CFS is a 
diagnosable and treatable physical 
illness. 

Although considerable research will 
be done to ensure that campaign 
themes, messages, and materials are 
effective, there is no way to test the 
impact of the campaign on the target 
audience other than to conduct baseline 
and follow-up surveys. These surveys 


ESTIMATED ANNUALIZED BURDEN TABLE 


will measure not only the level of 
awareness created by the campaign, but _ 
will measure change in key knowledge, 
attitudes and beliefs about CFS among 
the target audiences. 


There are no costs to respondents 
other than their time. The total 
estimated annualized burden hours are 
88. 


Type of respondents 


Form name 


Average 
burden/ 
response 
(in hours) 


Number of 
responses per 
respondent 


Number of 
respondents 


Consumers (Women, 40-60 years of age) .... 
Consumers (Women, 40-60 years of age) .... 
Physician Assistants = 
Physician Assistants 
Nurse Practitioners 
Nurse Practitioners 


Pre-program survey 
Post-program survey 
Pre-program survey 
Post-program survey . 
Pre-program survey 
Post-program survey 


133 
133 
67 
67 
67 
67 


10/60 
10/60 
10/60 
10/60 
10/60 
10/60 


Dated: February 10, 2006. 
Betsey Dunaway, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. E6-2320 Filed 2-16-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS-—276] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 


1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Prepaid Health 
Plan Cost Report.; Use: Health 
Maintenance Organizations and 
Competitive Medical Plans (HMO/ 
CMPs) contracting with the Secretary 
under Section 1876 of the Social 
Security Act are required to submit a 
budget and enrollment forecast, four 
quarterly reports and a final certified 
cost report. Health Care Prepayment 
Plans (HCPPs) contracting with the 
Secretary under Section 1833 of the 
Social Security Act are required to 
submit a budget and enrollment 
forecast, mid-year report, and final cost 
report. An HMO/CMP is a health care 
delivery system that furnishes directly 
or arranges for the delivery of the full 
spectrum of health services to an 
enrolled population. An HCPP is a 
health care delivery system that 
furnishes directly or arranges for the 
delivery of certain physician and 
diagnostics services up to the full 
spectrum of non-provider Part B health 
services to an enrolled population. __ 
These reports will be used to establish 
the reasonable cost of delivering 
covered services furnished to Medicare 
enrollees by an HMO/CMP or HCPP.; 
Form Numbers: CMS—276 (OMB#: 
0938-0165); Frequency: Recordkeeping, 
Reporting—Quarterly and Annually; 
Affected Public: Business or other for- 
profit; Number of Respondents: 45; 
Total Annual Responses: 225; Total 
Annual Hours: 7,860. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web site 


address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on April 18, 2006. 

CMS, Office of Strategic Operations ° 
and Regulatory Affairs, Division of 
Regulations Development—C, Attention: 
Bonnie L Harkless, Room C4—26-05, 
7500 Security Boulevard, Baltimore, 
Maryland 21244-1850. 


Dated: February 8, 2006. 
Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. E6—2301 Filed 2-16-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS-10062, CMS-— 
10177, and CMS-10044] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
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Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 


’ Interested persons are invited to send 


comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 


1. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Collection of 
Diagnostic Data from Medicare 
Advantage Organizations for Risk 
Adjusted Payments Supporting 
Regulations 42 CFR part 422 subparts F 
and G and 42 CFR part 423 subparts F 
and G; Form Number: CMS—10062 
(OMB#: 0938-0878); Use: Under the 
Medicare Prescription Drug Benefit, 
Improvement and Modernization Act of 
2003 (MMA), the Congress restructured 
the M+C program into the Medicare 
Advantage (MA) program, Part C, and 
added an outpatient prescription drug 
benefit, Part D. In accordance with 
mandates in these laws, the Secretary of 
the Department of Health and Human 
Services must implement health status 
risk adjustment, a payment 
methodology for Parts C and D that 
takes into account the health status of 
plan enrollees. CMS collects inpatient 
and outpatient data. Part C data is 
collected using the CMS—HCC 
(hierarchical condition category) model. 
Part D data will be collected using the 
CMS Rx-HCC model. The Rx-HCC 
model is different from the CMS—HCC 
model primarily in that it predicts plan 
liability for drug costs instead of 
medical/surgical costs for service under 
Parts A and B. CMS will use the data to 
make risk adjusted payment under Parts 
C and D. MA plans, Medicare 
Advantage Prescription Drug (MA—PD) 
plans, and stand-alone Prescription 
Drug Plans (PDP’s) will use the data to 
develop their Parts C and D bids.; 
Frequency: Reporting—Quarterly; 
Affected Public: Business or other-for- 
profit and not-for-profit institutions; 
Number of Respondents: 505; Total 


Annual Responses: 14,091,370; Total 
Annual Hours: 8,351. 

2. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Survey of 
Contract Labor in Selected Health 
Industries; Form Number: CMS— 
10177(OMB#: 0938—NEW); Use: CMS 
Medicare reimbursement to hospitals 
and skilled nursing facilities is based, in 
part, on the portion of costs which are 
related to, are influenced by, or vary 
with the local labor markets. This 
portion is known as the labor-related 
share. Currently, contract labor costs for 
accounting and auditing services, 
engineering services, legal services, and 
management consulting services are 
included in the labor-related share. 
These costs are calculated based on data 
published in the Medicare cost reports 
and the Input-Output tables published 
by the Bureau of Economic Analysis 
(BEA). At this time, the labor-related 
share is not used to reimburse end-stage 
renal disease centers (ESRDs) for 
providing Medicare services. However, 
there is a possibility that this 
circumstance may change; therefore 
CMS will include ESRDs in the survey. 
It is assumed that these professional 
services contract labor costs are 
purchased in the local labor market and 
thus should be included in the labor- 
related share. A search of the literature 
reveals no existing work on this subject. 
Therefore, CMS will survey hospitals, 
skilled nursing facilities, and kidney 
dialysis centers to determine if their 
professional service contract labor is 
hired from local or national labor 
markets.; Frequency: Reporting—One- 
time; Affected Public: Not-for-profit 
institutions, Business or other for-profit, 
Federal Government, State, Local, or 
Tribal Government; Number of 
Respondents: 4,000; Total Annual 
Responses: 4,000; Total Annual Hours: 
4,000. 

3. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medicare 
Lifestyle Modification Program 
Demonstration; Form Number: CMS— 
10044(OMB#: 0938-0871); Use: The 
Medicare Lifestyle Modification 
Program Demonstration will focus on 
two Medicare-sponsored, lifestyle 
modification programs designed to 
reverse, reduce, or ameliorate the 
progression of coronary artery disease 
(CAD) at risk for significant morbidity 
and mortality. Lifestyle modification 
programs are an increasingly important 
approach to the secondary prevention of 
coronary morbidity. Research has 
provided evidence that lifestyle changes 
decrease cardiovascular risk factors, 


resulting in lower morbidity and 
mortality associated with coronary 
artery disease (CAD). Such programs 
may reduce the incidence of 
hospitalizations and invasive 
procedures among patients with 
substantial coronary occlusion. 
Consequently, lifestyle modification 
may also reduce the need for 
revascularization procedures (coronary 
artery bypass graft (CABG) and 
percutaneous coronary angioplasty 
(PTCA)) as well as the use of ambulatory 
and inpatient services for this disease. 
This demonstration will test the cost 
effectiveness and feasibility of providing 
payment for cardiovascular lifestyle 
modification program services to 
Medicare beneficiaries.; Frequency: 
Reporting—Monthly; Affected Public: 
Individuals or Households; Number of 
Respondents: 2,240; Total Annual 
Responses: 1,680; Total Annual Hours: 
1106. 


To obtain copies of the supporting 
statement and any related forms for 
these paperwork collections referenced 
above, access CMS Web site address at 
http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 


To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received by the OMB Desk Officer at 
the address below, no later than 5 p.m. 
on March 20, 2006. 

OMB Human Resources and Housing 
Branch, Attention: Carolyn Lovett, CMS 
Desk Officer, New Executive Office 
Building, Room 10235, Washington, DC 
20503. 


Dated: February 9, 2006. 
Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. E6—2302 Filed 2—16—06; 8:45 am] 
BILLING CODE 4120-01-P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2005N-0393] 


Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Investigational 
New Drug Regulations 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995. 
DATES: Fax written comments on the 
collection of information by March 20, 
2006. 

ADDRESSES: OMB is still experiencing 
significant delays in the regular mail, 
including first class and express mail, 
and messenger deliveries are not being 
accepted. To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be faxed to the Office of 
Information and Regulatory Affairs, 
OMB, Attn: Fumie Yokota, Desk Officer 
for FDA, FAX: 202-395-6974. 


FOR FURTHER INFORMATION CONTACT: 
Karen Nelson, Office of Management 
Programs (HFA-—250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1482. 
SUPPLEMENTARY INFORMATION: In : 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance. 


Investigational New Drug Regulations— 
(OMB Control Number 0910-0014)— 
Extension 


FDA is requesting OMB approval for 
the reporting and recordkeeping 
requirements contained in the FDA 
regulation ‘Investigational New Drug 
Application” in part 312 (21 CFR part 
312). This regulation implements 
provisions of section 505(i) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 355(i)) to issue 
regulations under which the clinical 


investigation of the safety and 
effectiveness of unapproved new drugs 
and biological products can be. 
conducted. 

FDA is charged with implementing 
statutory requirements that drug 
products marketed in the United States 
be shown to be:safe and effective, 
properly manufactured, and properly 
labeled for their intended uses. Section 
505(a) of the act provides that a new 
drug may not be introduced or delivered 
for introduction into interstate 
commerce in the United States unless 
FDA has previously approved a new 
drug application (NDA). FDA approves 
an NDA only if the sponsor of the 
application first demonstrates that the 
drug is safe and effective for the 
conditicns prescribed, recommended, or 
suggested in the product’s labeling. 
Proof must consist, in part, of adequate 
and well-controlled studies, including 
studies in humans, that are conducted 
by qualified experts. The IND 
regulations establish reporting 
requirements that include an initial 
application as well as amendments to 
that application, reports on significant 
revisions of clinical investigation plans, 
and information on a drug’s safety or 
effectiveness. In addition, the sponsor is 
required to give FDA an annual 
summary of the previous year’s clinical 
experience. Submissions are reviewed 
by medical officers and other agency 
scientific reviewers assigned 
responsibility for overseeing the specific 
study. The IND regulations also contain 
recordkeeping requirements that pertain 
to the responsibilities of sponsors and 
investigators. The detail and complexity 
of these requirements are dictated by the 
scientific procedures and human subject 
safeguards that must be followed in the 
clinical tests of investigational new 
drugs. 

The IND information collection 
requirements provide the means by 
which FDA can do the following: (1) 
Monitor the safety of ongoing clinical 
investigations; (2) determine whether 
the clinical testing of a drug should be 
authorized; (3) ensure production of 
reliable data on the metabolism end 
pharmacological action of the drug in 
humans; (4) obtain timely information 
on adverse reactions to the drug; (5) 
obtain information on side effects 
associated with increasing doses; (6) 
obtain information on the drug’s 


TABLE 1. 


effectiveness; (7) ensure the design of 
well-controlled, scientifically valid 
studies; (8) obtain other information 
pertinent to determining whether 
clinical testing should be continued and 
information related to the protection of 
human subjects. Without the 
information provided by industry in 
response to the IND regulations, FDA 
cannot authorize or monitor the clinical 
investigations which must be conducted 
prior to authorizing the sale and general 
use of new drugs. These reports enable 
FDA to monitor a study’s progress, to 
assure subject safety, to assure that a 
study will be conducted ethically, and 
to increase the likelihood that the 


sponsor will conduct studies that will 


be useful in determining whether the 
drug should be marketed and available 
for use in medical practice. 

There are two forms that are required 
under part 312. The first is Form FDA— 
1571 “Investigational New Drug 
Application.”’ A person who intends to 
conduct a clinical investigation submits 
this form to FDA. It includes the 
following information: (1) A cover sheet 
containing background information on 
the sponsor and investigator, (2) a table 
of contents, (3) an introductory 
statement and general investigational 
plan, (4) an investigator’s brochure 
describing the drug substance, (5) a 
protocol for each planned study, (6) 
chemistry, manufacturing, and control 
information for each investigation, (7) 
pharmacology and toxicology 
information for each investigation, and 
(8) previous human experience with the 
investigational drug. 

The second form required under part 
312 is Form FDA-1572 “Investigator 
Statement.” Before permitting an 
investigator to begin participation in an 
investigation, the sponsor must obtain 
and record this form. It includes 
background information on the 
investigator and the investigation, and a 
general outline of the planned 
investigation and the study protocol. 

In the Federal Register of October 12, 
2005 (70 FR 59350), FDA published a 
60-day notice requesting public 
comments on the information collection 
provisions. No comments were received 
that pertained to the information 
collection burden estimates. 

FDA is requesting OMB approval for 
the following reporting and 
recordkeeping requirements in part 312: 


REPORTING REQUIREMENTS 


21 CFR Section 


Requirements 


312.7(d) 


Applications for permission to sell an investigationa! new drug. 


~ 
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TABLE 1.—Continued 


REPORTING REQUIREMENTS 


21 CFR Section Requirements 


SHEA OD Silat eceisteebetsiesesdaxcecs Applications for waiver of requirements under part 312. Estimates for this requirement are included under 
§§ 312.23 and 312.31. 
Ne Oo csasiscosasdivanknacisngesozans Applications for investigations involving an exception from informed consent under “ 24 (21 CFR 50.24). Esti- 
4 mates for this requirement are included under § 312.23. 
Table of contents. 
Investigational plan for each planned study. 
Protocols—phases 1, 2, and 3. 
(a) 7Viviiad (a)(7)(iv)(b), A description of the drug substance, a list of all components, and any placebo used. 
and (a)(7)(iv)(c) 
Labeling: Copies of labels and labeling to be provided each investigator. 
Environmental impact analysis regarding drug manufacturing and use. 
Previous human experience with the investigational drug. 
Identification of exception from informed consent. 
(c) ius New investigator. 
: Chemistry, toxicology, or technical information. 
Written reports to FDA and to investigators. 
Telephone reports to FDA for fatal or life-threatening experience. 
312.33 Annual reports. 
List of fatalities and causes of death. 
Preclinical studies and findings. 
Foreign marketing developments. 
Treatment use of investigational new drugs. 
Treatment protocol submitted by an investigational new drug sponsor. 
Treatment investigational new drug application (IND) submitted by licensed practitioner. 
Requests for emergency use of an investigational new drug. 
312.38(b) and (C) Notification of withdrawal of an investigational new drug. 
RI oa padaacaevccg the decedasaviness Sponsor requests that a clinical hold be removed and submits a complete response to the issues identified in 
the clinical hold order. ; 
312.44(c) and (d) .......... eee Opportunity for sponsor response to FDA when an investigational new drug is terminated. 
312.45(a) and (b) ......... Sponsor request for, or response to, inactive status determination of an investigational new drug. 
“End-of-Phase 2” meetings and “Pre-NDA” meetings. 
Investigator information. Investigator report (Form FDA-1572) and narrative; Investigator’s background informa- 


tion; phase 1 outline of planned investigation; and phase 2 outline of study protocol; financial disclosure infor- 
mation. 


312.54(a) and (b) «00... Sponsor submissions concerning investigations involving an exception from informed consent under § 50.24. 
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TABLE 1.—Continued 


REPORTING REQUIREMENTS 


21 CFR Section 


Requirements 


312.55(b) 


312.56(b), (c), and (d) 


312.58(a) 


312.70(a) 


312.83 


312.85 


312.110(b) . 
312.120(b) and (c)(2) 


312.120(c)(3) 


312.130(d) 


Sponsor reports to investigators on new observations, especially adverse reactions and safe use. Only “new ob- 
servations” are estimated under this section; investigator brochures are included under § 312.23. 


Sponsor monitoring of all clinical investigations, investigators, and drug safety; notification to FDA. 


* Sponsor's submission of records to FDA on request. 


Investigator reports to the sponsor. 
Progress reports. 
Safety reports 
Final reports. 
Financial disclosure reports. 


Investigator reports to Institutional Review Board. Estimates for this requirement are included under § 312.53. 
Investigator disqualification; opportunity to respond to FDA. 


Sponsor submission of treatment protocol. Estimates for this requirement are included under §§ 312.34 and 
312.35. 


Sponsors conducting phase 4 studies. Estimates for this requirement are included under § 312.23 in OMB con- 
trol number 0910-0014, and §§ 314.50, 314.70, and 314.81 (21 CFR 314.50, 314.70, and 314.81) in OMB 
control number 0910-0001. 


Request to export an investigational drug. 


Sponsor's submission to FDA for use of foreign clinical study to support an IND. Estimates for this requirement 
are included under §§ 312.23 and 312.30 in OMB control number 0910-0014, and §§ 314.50, 314.60, and 
314.70 (21 CFR 314.60) in OMB control number 0910-0001. 


Sponsor's report to FDA on findings of independent review committee on foreign clinical study. Estimates for this 
requirement are included under §§ 312.23 and 312.30 in OMB control number 0910-0014, and §§ 314.50, 
314.60, and 314.70 in OMB control number 0910-0001. 


Request for disclosable information for investigations involving an exception from informed consent under ° 
§ 50.24. 


RECORDKEEPING REQUIREMENTS. 


21 CFR Section 


Requirements 


312.52(a) 


312.57(a) and (b) 
312.59 


312.62(a) 
312.62(b) 


312.160(a)(3) 


312.160(c) 


Transfer of obligations to a contract research organization. 
Sponsor recordkeeping. 


Sponsor recordkeeping of disposition of unused supply of drugs. Estimates for this requirement are included 
under § 312.57. 


Investigator recordkeeping of disposition of drugs. 

Investigator recordkeeping of case histories of individuals. 

Records maintenance: shipment of drugs for investigational use in laboratory research animals or in vitro tests. 
Shipper records of alternative disposition of unused drugs. 


In tables 2 and 3 of this document, the Research (CBER) reports and data 


estimates for “No. of Respondents,” 
“No. of Responses per Respondent,” 
and “‘Total Annual Responses” were 
obtained from the Center for Drug 
Evaluation and Research (CDER) and the for ‘Hours per Response’’ were made by 
Center for Biologics Evaluation and 


with the burden associated with these 
management systems for submissions reports and from estimates received 
received in 2004 and from other sources from the pharmaceutical industry. 
familiar with the number of submissions _ pA estimates the burden of this 
received under part 312. The estimates oiiection of information as follows: 


CDER and CBER individuals familiar 


TABLE 2.—ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN FOR HUMAN DRUGS" 


REPORTING BURDEN 


No. of No. of Responses | Total Annual 


Hours per 
Respondents per Respondent Responses 


Response 


312.7(d) 


9 1.4 13 24 


312.23(a) through (f) 


1,245 1.3 
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TABLE 2.—ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN FOR HUMAN DRUGS'—Continued 
REPORTING BURDEN 
: No. of No. of Responses Total Annual | Hours per 
. 21 CFR Section Respondents | per Respondent | Responses | Response | ta! Hours 
31 2.30(a) through (e) 1,257 13.3 16,687 284 4,739,108 
312.31(b) 1,116 7.4 8,298 100 829,800 


312.32(c) and (d) 


16,052 


32 


513,664 


312.33(a) through (f) 


4,516 


360 


1,625,760 


312.35(a) and (b) 


6 


300 


« 


312.36 


16 


1,936 


312.38(b) and (c) 


28 


18,965 


312.42(e) 


33,512 


312.44(c) and (d) 


720 


312.45(a) and (b) 


3,252 


312.47(b) 


56,800 


312.53(c) 


1,695,520 


312.54(a) and (b) 


312.55(b) 


312.56(b), (c), and (d) 


312.58(a) 


312.64(a) through (d) 


31,791 


312.70(a) 


4 x 


312.110(b) 


33 8.3 


276 


312.130(d) 


5 


Total reporting burden 


. 51,626,369 


RECORDKEEPING BURDEN 


No. of 


21 CFR Section 


Recordkeepers 


No. of Records 
per Recordkeeper 


Total Annual 
Records 


Hours per 
Record 


Total Hours 


312.52(a) 


335 15 


488 


2 


976 


312.57(a) and (b) 


335 119.8 


40,148 


100 


4,014,800 


312.62(a) 


20,074 | 1 


20,074 


802,960 


312.62(b) 


200,740 1 


200,740 


8,029,600 


312.160(a)(3) 


372 1.5 


542 


271 


312.160(c) 


372 1.5 


542 


271 


Total recordkeeping burden 


12,848,878 


Human drugs total burden hours 


64,475,247 


1 There are no capital costs or operating and maintenance costs associated with this collection of information. 


649 24.7 | = | 
| 
1,821 2.5 | 
— 
109 1.1 | 121 | 
| 536 1.3 | 677; 
97 1.2 | 118 | 284 
44 | 45 | 16 | 
185 | 1.5 | 271 12 | 
! 
215 1.7 | 355 160 | 
21,194 | 1 | 21,194 | 80 | 
| 0 | | 0 0 
| 807,400 1 | 807,400 48 38,755,200 
13 | 1 | 13 80 1,040 
rd 88 | 3.8 | 340 - 8 2,720 
| | 40 | 
| 5 | 
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TABLE 3.—ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN FOR BIOLOGICS" 


REPORTING BURDEN 


21 CFR Section 


No. of 
Respondents 


No. of Responses 
per Respondent 


Total Annual 
Responses 


Hours per 
Response 


Total Hours 


312.7(d) 


1.4 


24 


1,392 


312.23(a) through (f) and 312.120(b), (c)(2), and (c)(3) 


433 


1,007,056 


312.30(a) through (e) 


590 


6.8 


1,139,976 


312.31(b) 


263° 


29.3 


770,000 


312.32(c) and (d) and 312.56(c) 


294 


13.7 


129,344 


312.33(a) through (f) and 312.56(c) 


647 


2.3 


530,280 


1 


300 


312.35(a) and (b) 
312.36 


1 


96 


312.38(b) and (c) 


1.3 


4,284 


312.42(e) 


1.5 


30,672 


312.44(c) and (d) 


1.1 


288 


312.45(a) and (b) 


1.8 


1,284 


312.47(b) 


1.5 


10,560 


312.53(c) 


6.6 


184,240 


312.54(a) and (b) 


1 


312.55(b) 


2.5 


312.56(b) and (d) 


1.6 


312.58(a) 


1 


312.64(a) through (d) 


312.70(a) 


312.110(b) 


312.130(d) 


Total reporting burden 


RECORDKEEPING BURDEN 


21 CFR Section 


No. of 
Recordkeepers 


Annual Frequency 
per Recordkeeping 


Total Annual 
Records 


Hours per 
Record 


Total Hours 


312.52(a) 


1.4 


200 


2 


400 


312.57(a) and (b) 


2.6 


100 


111,400 


312.62(a) 


1 


222,800 


312.62(b) 


10 


2,228,000 


312.160(a)(3) 


1.4 


105.5 


312.160(c) 


1.4 


105.5 


Total recordkeeping burden 


2,562,811 


Total biologics burden hours 


6,901,454 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


8594 | 
| | 
| = 4,014 | 284 | — 
7,700 | 100 ‘ 
: 
| 4,042 | 32 | 
& = 1,473 | 360 — ii 
| 1) | 1) 300 
& 6 | 6 | 16 | 
| 117 | = 153 | 28 
74 | 108 | 284 | 
| 17 | 18 | 16 
—_+—-~ 
| 60 | 107 | 12 | 
| 43 | 160 | 
| 348 | = 2,303 | 80 | 
| | 1| 48 | 
a | 14 | = 23 80 1,840 
| 8 | | 8 64 
6,003 | 35 21,185 | 508,440 
| 6 | 1 | 40 200s 
| 21 | | 1,875 
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TABLE 4.—ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN FOR HUMAN DRUGS AND BIOLOGICS" 


Total human drugs burden hours .......... 
Total biologics burden hours 


64,475,247 
6,901,454 


Total burden hours 


71,376,701 . 


1There are no capital costs or operating and maintenance costs associated with this collection of information. 


Dated: February 9, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. E6—2289 Filed 2—16—06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
[Docket No. 2005E-0254] 

. Determination of Regulatory Review 


Period for Purposes of Patent 
Extension; ERBITUX 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
ERBITUX and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 
because of the submission of an 
application to the Director of Patents 
and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that human biological 
product. 


ADDRESSES: Submit written or electronic 
comments and petitions to the Division 
of Dockets Management (HFA-—305), 
Food and Drug Administration, 5630 
Fishers Lane, rm. 1061, Rockville, MD 
20852. Submit electronic comments to 
http://www.fda.gov/dockets/ecomments. 
FOR FURTHER INFORMATION CONTACT: 
Claudia V. Grillo, Office of Regulatory 
Policy (HFD-013), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 240—453-6681. 


SUPPLEMENTARY INFORMATION: The Drug . 


Price Competition and Patent Term 
Restoration Act of 1984 (Public Law 98— 
417) and the Generic Animal Drug and 
Patent Term Restoration Act (Public 
Law 100-670) generally provide that a 
patent may be extended for a period of 
up to 5 years so long as the patented 
item (human drug product, animal drug 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under these acts, a 
product’s regulatory review period 
forms the basis for determining the 


amount of extension an applicant may 
receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human 
biological products, the testing phase 
begins when the exemption to permit 
the clinical investigations of the 
biological product becomes effective 
and runs until the approval phase 
begins. The approval phase starts with 
the initial submission of an application 
to market the human biological product 
and continues until FDA grants 
permission to market the biological 
product. Although only a portion of a 
regulatory review period may count 
toward the actual amount of extension 
that the Director of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
a human biological product will include 
all of the testing phase and approval 
phase as specified in 35 U.S.C. 
156(g)(1)(B). 

FDA recently approved for marketing 
the human biological product ERBITUX 
(cetuximab). ERBITUX, used in 
combination with irinotecan, is 
indicated for the treatment of epidermal 
growth factor receptor (EGFR)- 
expressing metastatic colorectal 
carcinoma in patients who are refractory 
to irinotecan-based chemotherapy. 
Subsequent to this approval, the Patent 
and Trademark Office received a patent 
term restoration application for 
ERBITUX (U.S. Patent No. 6,217,866) 
from Aventis Pharmaceuticals, and the 
Patent and Trademark Office requested 
FDA’s assistance in determining this 
patent’s eligibility for patent term 
restoration. In a letter dated July 8, 
2005, FDA advised the Patent and 
Trademark Office that this human 
biological product had undergone a 
regulatory review period and that the 
approval of ERBITUX represented the 
first permitted commercial marketing or 
use of the product. Shortly thereafter, 
the Patent and Trademark Office 
requested that FDA determine the 
product’s regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
ERBITUX is 3,375 days. Of this time, 


3,192 days occurred during the testing 
phase of the regulatory review period, 
while 183 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 355(i)) 
became effective: November 18, 1994. 
FDA has verified the applicant’s claim 
that the date the investigational new 
drug application became effective was 
on November 18, 1994. 

2. The date the application was 
initially submitted with respect to the 
human biological product under section 
351 of the Public Health Service Act (42 
U.S.C. 262): August 14, 2003. The 
applicant claims August 12, 2003, as the 
date the product license application 
(BLA) for ERBITUX (BLA 125084) was 
initially submitted. However, FDA 
records indicate that BLA 125084 was 
submitted on August 14, 2003. 

3. The date the application was 
approved: February 12, 2004. FDA has 
verified the applicant’s claim that BLA 
125084 was approved on February 12, 
2004. 

This determination of the regulatory ~ 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 391 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may 
submit to the Division of Dockets 
Management (see ADDRESSES) written 
comments and ask for a redetermination 
by April 18, 2006. Furthermore, any 
interested person may petition FDA for 
a determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period by August 16, 2006. To meet its 
burden, the petition must contain 
sufficient facts to merit an FDA 
investigation. (See H. Rept. 857, part 1, 
98th Cong., 2d sess., pp. 41-42, 1984.) 
Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Division of Dockets 
Management. Three copies of any 
mailed information are to be submitted, 
except that individuals may submit one 


4 
a 
4 


8596 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/ Notices 


copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document. Comments and petitions may 
be seen in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday. 


Dated: Janury 5, 2006. 
Jane A. Axelrad, 


Associate Director for Policy, Center for Drug 
Evaluation and Research. 


[FR Doc. E6—2354 Filed 2-16-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2004D-0283] 


Guidance for Industry on Waivers of In 
Vivo Demonstration of Bioequivalence 
of Animal Drugs in Soluble Powder 
Oral Dosage Form Products and Type 
A Medicated Articles; Availability 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a guidance for industry 
(#171) entitled ‘“Waivers of In Vivo 
Demonstration of Bioequivalence of 
Animal Drugs in Soluble Powder Oral 
Dosage Form Products and Type A 
Medicated Articles.”’ This guidance 
describes the procedures that the agency 
recommends for the review of requests 
for waiver of in vivo demonstration of 
bioequivalence for generic soluble 
powder oral dosage form products and 
Type A medicated articles. 

DATES: Submit written or electronic 
comments on agency guidances at any 
time. . 


ADDRESSES: Submit written comments 
on this guidance to the Division of 
Dockets Management (HFA-305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD 20852. 
Submit electronic comments on, the 
guidance via the Internet at http:// 
www.fda.gov/dockets/ecomments. 
Comments should be identified with the 
full title of the guidance and the docket 
number found in brackets in the 
heading of this document. See the 
SUPPLEMENTARY INFORMATION section for 
electronic access to the guidance 
document. 

Submit written requests for single . 
copies of the guidance to the 
Communications Staff (HFV—12), Center 
for Veterinary Medicine, Food and Drug 
Administration, 7519 Standish P1., 


Rockville, MD 20855. Send one self- 
addressed adhesive label to assist that 
office in processing your requests. 

FOR FURTHER INFORMATION CONTACT: 
Marilyn Martinez, Center for Veterinary 
Medicine (HF V-130), Food and Drug 
Administration, 7500 Standish P1., 
Rockville, MD 20855, 301-827-7577, e- 
mail: marilyn.martinez@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 


In the Federal Register of August 3, 
2004 (69 FR 46553), FDA published a 
notice of availability for a draft guidance 
document entitled “Draft Guidance for 
Industry: Waivers of In Vivo 
Demonstration of Bioequivalence of 
Animal Drugs in Soluble Powder Oral 
Dosage Form Products and Type A 
Medicated Articles” giving interested 
persons until October 18, 2004, to 
submit comments on the draft guidance 
and until October 4, 2004, to comment 
on the information collection. FDA 
considered all comments received and, 
where appropriate, made changes in the 
guidance. The final guidance differs 
from the draft guidance in the following 
ways: (1) The relationship between 
granting or denying a waiver based on 
a demonstration of bioequivalence and 
granting or denying a generic approval 
based on the safety of a biomass Type 
A article has been clarified; (2) the 
nature of the information needed to 
support, and the applicability of, the 
“Comparison of Formulations’”’ 
approach described in the guidance has 
been clarified; (3) the title of table 1 of 
the guidance has been clarified; (4) one 
value in table 2 of the guidance has been 
updated; and (5) other relatively minor 
editing has been done to clarify the 
substance of the document. There were 
no comments directed specifically at the 
collection of information. 


Il. Significance of Guidance 


This level 1 guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
This guidance represents the agency’s 
current thinking on the topic. It does not 
create or confer any rights for or on any 
person and does not operate to bind 
FDA or the public. An alternate method 
may be used as long as it satisfies the 
requirements of applicable statutes and 
regulations. 


Ill. Paperwork Reduction Act of 1995 


FDA is announcing that a collection 
of information entitled ‘Guidance for. 
Industry: Waivers of In Vivo 
Demonstration of Bioequivalence of - 
Animal Drugs in Soluble Powder Oral 
Dosage Form Products and Type A 
Medicated Articles” has been approved 


by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act of 1995. In the Federal 
Register of October 24, 2005 (70 FR 
61451), the agency announced that the’ 
proposed information collection had 
been submitted to OMB for review and 
clearance under 44 U.S.C. 3507. 
According to the Paperwork Reduction 
Act of 1995, a collection of information 
should display a valid OMB control 
number. The valid OMB control number 
for this collection of information is 
0910-0575. It expires on January 31, 
2009. A copy ofthe supporting __ 
statement is available on the Internet at 
http://www. fda.gov/ohrms/dockets. 


IV. Comments 


As with all FDA’s guidances, the 
public is encouraged to submit written 
or electronic comments with new data 
or other new information pertinent to 
this guidance. FDA pericdically will 
review the comments in the docket, and 
where appropriate, will amend the 
guidance. The agency will notify the 
public of any such amendments through 
a notice in the Federal Register. 


Interested persons may submit to the 
Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments at any time. Submit a single 
copy of electronic comments or two 
paper copies of any comments, except 
that individuals may submit one paper 
copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document. A copy of the document and 
received comments are available for 
public examination in the Division of 
Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 


V. Electronic Access 


Copies of the guidance document 
entitled ‘Waivers of In Vivo 
Demonstration of Bioequivalence of 
Certain Animal Drugs in Soluble 
Powder Oral Dosage Form Products and 
Type A Medicated Articles’? may be 
obtained from the Center for Veterinary 


~ Medicine’s Home Page at http:// 


www.fda.gov/cvm and from the Division 
of Dockets Management Web site at 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated: February 10, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
{FR Doc. E6-2291 Filed 2-16-06; 8:45 am] 
BILLING CODE 4160-01-S 


¥ 

4 

: 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006 / Notices 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES . 

Food and Drug Administration 
[Dotket No. 2006D--0066] 

Draft Guidance for Industry and FDA 


Staff: Whole Grains Label Statements; 
Availability 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a document entitled 
“Guidance for Industry and FDA Staff: 
Whole Grain Label Statements.”’ The 
draft guidance is intended to provide 
guidance to industry about what the 
agency considers to, be “whole grain”’ 
and to assist manufacturers in labeling 
their products. 

DATES: Submit written or electronic 
comments concerning the draft 
guidance by April 18, 2006, to ensure 
their adequate consideration in 
preparation of the final guidance. 
General comments on agency guidance 
documents are welcome at any time. 
ADDRESSES: Submit written requests for 
single copies of the draft guidance 
document to the Office of Nutritional 
Products, Labeling, and Dietary 
Supplements (HFS—800), Center for 
Food Safety and Applied Nutrition, 
Food and Drug Administration, 5100 
Paint Branch Pkwy., College Park, MD 
20740. Include a self-addressed 
adhesive label to assist that office in 
processing your request. Submit written 
comments on the draft guidance, to the 
Division of Dockets Management (HFA-— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. Submit electronic comments 
to http://www. fda.gov/dockets/ 
ecomments. To ensure more timely 
processing of comments, FDA is no 
longer accepting comments submitted to 
the agency by e-mail. See the 
SUPPLEMENTARY INFORMATION section for 
electronic access to the draft guidance 
document. 

FOR FURTHER INFORMATION CONTACT: 
Shellee Anderson, Center for Food 
Safety and Applied Nutrition (HFS— 
830), Food and Drug Administration, 
5100 Paint Branch Pkwy., College Park, 
MD 20740, 301-436-1491, e-mail: 
shellee.anderson@fda.hhs.gov. 


SUPPLEMENTARY INFORMATION: 
I, Background 


Through the years, the Federal _ 
Government has worked to provide 
consistent and scientifically sound 


recommendations to consumers about 
healthy eating patterns and wise food 
choices. Such advice originated with the 
“Basic Four’ and has progressed 
through today’s “Dietary Guidelines for 
Americans”’ (developed jointly by the 
U.S. Department of Health and Human 
Services and the U.S. Department of 
Agriculture). “Dietary Guidelines for 
Americans, 2005” (2005 DG) 
recommends that Americans, among 
other things, ‘‘consume 3 or more 
ounce-equivalents of whole grain 
products per day, with the rest of the 
recommended grains coming from 
enriched or whole-grain products” and 
that “in general at least half the grains 
should come from whole grains’”’ (Ref. 
1). 

Manufacturers may make factual 
statements about whole grains on the 
label of their products, such as “100% 
whole grain” (as percentage labeling 
under 21 CFR 102.5(b)) or “10 grams of 
whole grains” (21 CFR 101.13(i) (3)) 
provided that the statements are not 
false or misleading under section 403(a) 
of the Federal Food, Drug, and Cosmetic 
Act (the act) (21 U.S.C. 343(a)) and do 
not imply a particular level of the 
ingredient, i.e., “high” or “excellent 
source.” In addition, manufacturers may 
use health claims relating whole grains 
to a reduced risk of coronary heart 
disease and certain cancers on their 
product labels for qualifying foods 
based on notifications FDA received 
under section 403(r) (3) (C) of the act (21 
U.S.C. 343(r)(3)(C)) (health claims based 
on an authoritative statement of a 
scientific body) (see http:// 
www.cfsan.fda.gov/~dms/ 
labfdama.html). To assist manufacturers 
in labeling their products, the agency 


has reviewed various industry and 


scientific definitions of “whole grains’’ 
and developed guidance to industry 
about what the agency considers to be 
“whole grain.”’ 

The agency has adopted good 
guidance practices (GGPs) that set forth 
the agency’s policies and procedures for 
the development, issuance, and use of 
guidance documents (21 CFR 10.115). 
This draft guidance is being issued as a 
Level 1 guidance document consistent 
with the GGPs. The draft guidance 
represents the agency’s current thinking 
on the topic. It does not create or confer 
any rights for or on any person and does 
not operate to bind FDA or the public. 
You may use an alternative approach if 
such approach satisfies the 
requirements of applicable statutes and 
regulations. If you want to discuss an 
alternative approach, contact the FDA 
staff responsible for implementing this 
guidance (see FOR FURTHER INFORMATION 
CONTACT). 


Il. Comments 


Interested persons may submit to the 
Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments regarding this document. 
Submit a single copy of electronic 


‘comments or two paper copies of any 


mailed comments, except that 
individuals may submit one paper copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. If you base 
your comments on scientific evidence or 
data, please submit.copies of the 
specific information along with your 
comments. Received comments may be 
seen in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday. 


Electronic Access 


Persons with access to the Internet 
may obtain the draft guidance at: http:// 
www.cfsan.fda.gov/guidance.html. 


IV. References 


The following reference has been 
placed on display in the Division of 
Dockets Management (see ADDRESSES) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

1. U.S. Department of Health and Human 
Services and U.S. Department of Agriculture, 
“Dietary Guidelines for Americans, 2005,” 
http://www.healthierus.gov/ 
dietaryguidelines, 2005. 

Dated: February 14, 2006. 

Jeffrey Shuren, 

Assistant Commissioner for Policy. 

{FR Doc. 06—1509 Filed 2-15-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 
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ADDRESSES: Licensing information and 
copies of the U.S. patent applications . 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Anti-Viral Griffithsin Compounds, 
‘Compositions, and Methods of Use 

Barry R. O’Keefe et al. (NCI) 

U.S. Provisional Application No. 60/ 
741,403 filed 01 Dec 2005 (HHS 
Reference No. E-025—2006/0—US-01). 

Licensing Contact: Sally H. Hu, Ph.D., 
M.B.A.; 301/435-5606; 
hus@mail.nih.gov. 

The invention provides for a 
composition of an anti-viral 
polypeptide, Griffithsin, glycosylation- 
resistant Griffithsin, and related 
conjugates, compositions, nucleic acids, 
vectors, host cells, antibodies and 
methods of production and use. More 
specifically, Griffithsin inhibits viral 
binding, fusion and entry into the host 


cells by binding to viral envelope gp120. 


Thus, subject invention can be 
developed as an inhibitor 
therapeutically or prophylactically 
against retroviral infections including 
HIV-1 and HIV-2 as well as FIV, SIV, 
MLV, BLV, equine infectious virus, 
avian sarcoma viruses, and HTLV. 
Subject invention also can be developed 
as an inhibitor against non-retroviruses 
infectious such as influenza virus, 
including H5N1, SARS, Hepatitis C, and 
Ebola, measles, varicella, human herpes 
viruses and others. In addition, 
Griffithsin can be used in combination 
with other anti-viral agents to treat 
patients who have drug-resistant virus. 

In addition to licensing, the 
technology is available for further 
development through collaborative 
research opportunities with the 
inventors. 


Discovery of Tropolone Inhibitors of 
HIV-1 Integrase That Can Be Used for 
the Treatment of Retroviral Infection, 
Including AIDS 


Yves Pommier, Christophe Marchand, 
Elena Semenova, Allison Johnson 
(NCD. 

U.S. Provisional Application No. 60/ 
741,769 filed 01 Dec 2005 (HHS 
Reference No. ‘E-308—2005/0—-US-01). 

Licensing Contact: Sally H. Hu, Ph.D., 
M.B.A.; 301/435-5606; 
hus@mail.nih.gov. 

This invention provides 
pharmaceutical compositions 


comprising one or more HIV-—1 integrase 
inhibitor compounds, as well as 
methods for treatment or prevention of 
HIV infection. These compounds are, 
alpha-hydroxytropolone or its salt, 
solvate or hydrate, and they have been 


. shown to inhibit the integrase by 


interfering with the enzyme catalytic 
site by chelating magnesium ions, and 
have been shown to inhibit the strand 
transfer reaction. Integrase is an 
important target for AIDS therapy since 
it is critical for viral replication, and. 
does not have cellular counterparts, 
which can potentially reduce toxic side 
effects. Thus, the compounds of this 
invention can be developed as novel 
anti-viral agents that can be used in 
combinational therapy, especially since 
they might be less toxic than other anti- 
viral agents. 

In addition to licensing, the 
technology is available for further 
development through collaborative 
research opportunities with the 
inventors. 


Dated: February 10, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


{FR Doc. E6—2357 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public i in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 


_the discussions could disclose 
confidential trade secrets or commercial ° 


property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Cancer 
Institute Initial Review Group, Subcommittee 
H—Clinical Groups. 

Date: March 6-8, 2006. 

Time: 6 p.m. to 9:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Providence Biltmore, 11 Dorrance 


* Street, Providence, RI 02903. 


Contact Person: Timothy C. Meeker, MD, 
Ph.D., Scientific Review Administrator, 
Resources and Training Review Branch, 
Division of Extramural Activities, National 
Cancer Institute, 6116 Executive Boulevard, 
Room 8088, Bethesda, MD 20892. (301) 594— 
1279, meekert@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: February 10, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-1467 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel; SBIR Topic 
217, “Nanoparticle Biosensors for 
Recognition of Exposure and Risk Analysis in 
Cancer”. 

Date: March 16, 2006. 

Time: 12 p.m. to 4 p.m. : 

Agenda: To review and evaluate contract 
applications. 

Place: National Institutgs of Health, 6116 
Executive Boulevard, Rockville, MD 20852. 
(Telephone Conference Call). 

Contact Person: C. Michael Kerwin PhD, 
MPH, Scientific Review Administrator, 
Special Review and Logistics Branch, 
Division of Extramural Activities, National 
Cancer Institute, National Institutes of 
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Health, 6116 Executive Boulevard, Room 
8057, MSC 8329, (301) 496-7421. 
kerwinm@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detention and 
Diagnosis Research; 93.395, Cancer 


Treatment Research; 93.396, Cancer Biology — 


Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 

Dated: February 10, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Comumnittee Policy. 
{FR Doc. 06-1472 Filed 2—16—06; 8:45 am] 
BILLING CODE 4140-01-M 


-DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Health; 
Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, HIV 
Research Training Grants. 

Date: March 13, 2006. 

Time: 1 p.m. to 2:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute of Mental Health 
Neuroscience, 6001 Executive Blvd., 
Rockville, MD 20892 (Telephone Conference 
Call). 

Contact Person: Serena P. Chu, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6154, MSC 9609, 
Rockville, MD 20892-9609. 301-443-0004. 
sechu@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development 
Award, Scientist Development Award for 
Clinicians, and Research Scientist Award; 
93.282, Mental Health National Research 


Service Awards for Research Training, 

National Institutes of Health, HHS) 
Dated: February 10, 2006. ° 

Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-1468 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Health; 
Notice of Closed Meeting © 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 


‘applications, the disclosure of which 


would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, 
Services Application 2. 

Date: February 14, 2006 

Time: 10 a.m. to 11 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Melrose Hotel, 2430 Pennsylvania 
Ave., NW., Washington, DC 20037. 

Contact Person: Aileen Schulte, PhD., 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6140, MSC 9608, 
Bethesda, MD 20892-9608. 301-443-1225. 
aschulte@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development 
Award, Scientist Development Award for 
Clinicians, and Research Scientist Award; 
93.282, Mental Health National Research 
Service Awards for Research Training, 
National Institutes of Health, HHS) 


Dated: February 10, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-1469 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Child Health and Human Development 
Special Emphasis Panel, Pelvic Floor 
Disorders Network. 

Date: March 9, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott, 5151 Pooks Hill 
Road, Bethesda, MD 20814. 

Contact Person: Rita Anand, PhD, 
Scientific Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health, and Human Development, NIH, 6100 
Executive Blvd., Room 5B01, Bethesda, MD 
20892. (301) 496-1487. 
anandr@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, en 
Institutes of Health, HHS) 

Dated: February 10, 2006. 
Anna Snouffer, 
Acting Director, Office of F edeeal Advisory 
Committee Policy. 
[FR Doc. 06-1470 Filed 2—16—06; 8:45 am] 
BILLING CODE 4140-01-M ; 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of General Medical 
Sciences; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 
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The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
General Medical Sciences Special Emphasis 
Panel; MARC Curricular Development 
Review Panel. 

Date: March 7, 2006. 

Time: 8:30 a.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Select Bethesda, 8120 
Wisconsin Ave, Bethesda, MD 20814. 

Contact Person: Irene A. Eckstrand, PhD, 
Office of Scientific Review, National Institute 


of General Medical Sciences, 45 Center Drive, 


Room 2AS-25, Bethesda, MD 20892-6200. 
(301) 594-0943. eckstrai@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.375, Minority Biomedical 
Research Support; 93.821, Cell Biology and 
Biophysics Research; 93.859, Pharmacology, 
Physiology, and Biological Chemistry 
Research; 93.862, Genetics and 
Developmental Biology Research; 93.88, 
Minority Access to Research Careers; 93.96, 
Special Minority Initiatives, National 
Institutes of Health, HHS) 


Dated: February 10, 2006 
Anna Snouffer, 


Acting Director, Office of F ederal Advisory 
Committee Policy. 


[FR Doc. 06-1471 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 
National Institute of Child Health and 


Human Development; Notice of Closed — 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 


property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Child Health and Human Development 
Special Emphasis Panel; Misregulation of 
Apoptosis in Cloned Pig Embryos. 

Date: March 3, 2006. 

Time: 10 a.m. to 1 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6100 
Executive Boulevard, Room 5B01, Rockville, 
MD 20852. (Telephone Conference Call). 

Contact Person: Jon M. Ranhand, PhD, 
Scientist Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 
Executive Blvd., Room 5B01, Bethesda, MD 
20892. (301) 435-6884. 
ranhandj@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS) 


Dated: February 10, 2006. 
Anna Snouffer, 
Acting Director, Office‘of Federal Advisory- 
Committee Policy. 
[FR Doc. 06-1473 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in section 552b(c)(4) 
and 552b(c)(6), Title 5 U.S.C., as 
amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Child Health and Human aoresaaeats Initial 
Review Group. 

Date: March 9-10, 2006. 

Time: 8:30 a.m. to 1 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Wyndham Washington, DC., 1400 M 
Street, NW., Washington, DC 20005. 

Contact Person: Norman Chang, PhD., 
Scientific Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 
Executive Blvd., Room 5B01, Bethesda, MD 
20892, (301) 496-1485, 
changn@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; ° 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS) 


Dated: February 10, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


. [FR Doc. 06-1474 Filed 2—16—06; 8:45 am] 


BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Biobehavioral and Behavioral 
Sciences Subcommittee. 

Date: April 4-5, 2006. 

Time: 9 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Watergate, 2650 Virginia 
Avenue, NW., Washington, DC 20037. 

Contact Person: Marita R. Hopmann, PhD, 
Scientific Review Administrator; Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 


} 
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Executive Boulevard, Room 5B01, Bethesda, 
MD 20892, (301) 435-6911, 
hopmannm@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS) 


Dated: February 10, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06—1475 Filed 2—16—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


‘National Institute of Allergy and . 
Infectious Diseases; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 


The meeting will be closed to the 


. public in accordance with the 


provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, Asthma and Allergic 
Diseases Cooperative Research Centers— 
ZAI1-SV-I-M1. 

Date: March 8-10, 2006. 

Time: 7:30 a.m. to 5 p.m. 

Agenda: To review and evaluate 
cooperative agreement applications. 

Place: Gaithersburg Marriott 
Washingtonian Center, 9751 Washingtonian 
Boulevard, Gaithersburg, MD 20878. 

Contact Person: Sujata Vijh, PhD, Scientific 
Review Administrator, Scientific Review 
Program, Division of Extramural Activities, 
NIAID/NIH/DHHS, 6700B Rockledge Drive, 
MSC 7616, Bethesda, MD 20892, (301) 594— 
0985, vijhs@niaid.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Disease 
Research, National Institutes of Health, HHS) 


Dated: February 10, 2006. ~. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-1476 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Heaith; | 
Notice of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, 
Antidepressant Treatment and Suicidality 
Across the Lifespan. 

Date: March 6, 2006. 

Time: 8:30 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Georgetown, 2101 
Wisconsin Avenue, NW., Washington, DC 
20007. 

Contact Person: Tracy Waldeck, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6132, MSC 9608, 
Bethesda, MD 20852-9609, 301-435-0322, 
waldeckt@mail.nih.gov. 


Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, Basic 
Neuroscience Conte Centers I. 

Date: March 9-10, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Marriott Residence Inn Bethesda, 
7335 Wisconsin Avenue, NW., Bethesda, MD 
20814. 

Contact Person: Bettina D. Osborn, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, National Institutes of Health, 
6001 Executive Blvd., Room 6154, MSC 9609, 
Rockville, MD 20892-9609, 301-443-1178, 
acunab@mail.nih.gov. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, 
Translational Centers in Behavioral Science. 


Date: March 16-17, 2006. 
Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Madison, 1177 15th Street, 
NW., Washington, DC 20005. 

Contact Person: Serena P. Chu, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6154, MSC 9609, 
Rockville, MD 20892-9609, 301-443-0004, 
sechu@mail.nih.gov. 


Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, Basic 
Neuroscience Conte Centers II. 

Date: March 17, 2006. 

Time: 8 am. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Bettina D. Osborn, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, National Institutes of Health, 
6001 Executive Blvd., Room 6154, MSC 9609, 
Rockville, MD 20892-9609, 301-443-1178, 
acunab@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development 
Award, Scientist Development Award for 
Clinicians, and Research Scientist Award; 
93.282, Mental Health National Research 
Service Awards for Research Training, 
National Institutes of Health, HHS) 


Dated: February 9, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Boc. 06-1477 Filed 2-16-06; 8:45 .am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Health; 
Amended Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the National Institute of 
Mental Health Special Emphasis Panel, 
February 21, 2006, 9 a.m., to February 
22, 2006, 5 p.m. Clarion Bethesda Park, 
8400 Wisconsin Avenue, Bethesda, MD 
20814 which was published in the 
Federal Register on January 27, 2006, 71 
FR 4597. 


The meeting will be held on February 
21, 2006 for one day only at the same 
times and place. The meeting is closed 
to the public. 
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Dated: February 9, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 


{FR Doc. 06-1479 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Aging; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute on 
Aging Initial Review Group; Biological Aging 
Review Committee. 

Date: March 7, 2006. 

Time: 12 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. ‘ 

Place: National Institute on Aging, 7201 
Wisconsin Avenue, 2C212, Bethesda, MD 
20814. (Telephone Conference Call). 

Contact-Person: Alessandra M. Bini, PhD, 
Scientific Review Office National Institute on 
Aging, National Institutes of Health, 7201 
Wisconsin Avenue, Bethesda, MD 20892. 
301-402-7708. binia@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel; Vitamins 
Trial. 

Date: March 10, 2006. 

Time: 1 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute on Aging, 
Gateway Building, Room 2C212,7201_—- 
Wisconsin Avenue, Bethesda, MD 20892. 
(Telephone Conference Call). 

Contact Person: Ramesh Vemuri, PhD, 
Scientific Review Office, National Institute 
on Aging, National Institutes of Health, Room 
2C212, 7201 Wisconsin Avenue, Bethesda, 
MD 20892. 301-402-7700. rv23r@nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel; AD Pilot 
Trials. 

Date: March 10, 2006. 

Time: 2 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 


Place: National Institute on Aging, 
Gateway Building, Room 2C212, 7201 
Wisconsin Avenue, Bethesda, MD 20892. 
(Telephone Conference Call). 

Contact Person: Ramesh Vemuri, PhD, 
Scientific Review Office, National Institute 
on Aging, National Institutes of Health, Room 
2C212, 7201 Wisconsin Avenue, Bethesda. 
MD 20892. 301-402-7700. rv23r@nih.gov. 

Name of Committee: National Institute on 
Aging Special Emphasis Panel; 
“Inflammation and Aging”. 

Date: March 15-17, 2006. 

Time: 4 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Quality Suites & Conference Center, 
3 Research Court, Rockville, MD 20850. 

Contact Person: Alessandra M. Bini, PhD, 
Scientific Review Office, National Institute 
on Aging, National Institutes of Health, 7201 
Wisconsin Avenue, Bethesda, MD 20892. 
301-402-7708. binia@nia.nih.gov. 


Name of Commitee: National Institute on 
Aging Special Emphasis Panel; Beeson. 

Date: March 15-16, 2006. 

Time: 4 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Clarion Bethesda Park Hotel, 8400 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Jon E. Rolf, PhD, Scientific 
Review Administrator, Scientific Review 
Office, National Institute on Aging, Bethesda, 
MD 20814. (301) 402-7703. rolfj@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel; Pepper - 
Center. 

Date: March 22-24, 2006. 

Time: 6 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn-Bethesda, 8120 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Alicja L. Markowska, PhD, 
DSC, Scientific Review Office, National 
Institute on Aging, National Institutes of 
Health, 7201 Wisconsin Avenue, Suite 
2C212, Bethesda, MD 20892. 301-496-9666. 
markowsa@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel; ‘‘Alzheimer’s 
Disease Cooperative Study (ADCS)”’. 

Date: March 28-29, 2006. 

Time: 6 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott (Pooks Hill), 5151 
Pooks Hill Road, Bethesda, MD 20814. 

Contact Person: Ramesh Vemuri, PhD, 
Scientific Review Office, National Institute 
on Aging, National Institutes of Health, Room 
2C212, 7201 Wisconsin Avenue, Bethesda, 
MD 20892. 301-402-7700. rv23r@nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.866, Aging Research, 
National Institutes of Health, HHS) 

Dated: February 9, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
(FR Doc. 06-1480 Filed 2-16-06; 8:45 am] 
BILLING CODE 4140—M 


DEPARTMENT OF HOMELAND 
SECURITY 


United States Visitor and Immigrant 
Status Indicator Technology (US- 
VISIT) Program; Notice of Availability 
of a Draft Programmatic Environmental 
Assessment (PEA) on the US-VISIT 
Plan for Potential Changes to 
Immigration and Border Management 
Processes 


AGENCY: US-VISIT, DHS. 


ACTION: Notice of Availability and 
Public Meetings. 


SUMMARY: A Draft Programmatic 
Environmental Assessment (PEA) for 
the United States Visitor and Immigrant 
Status Indicator Technology (US-VISIT) 
Program is available for public review 
and comment. The Draft PEA examined 
potential for environmental impacts 
from each of the four strategic 
approaches to enhancing immigration 
and border management processes. 
These four approaches are aimed at 
improving information available to 
determine the identity and immigration 
status of individuals traveling to and 
from the United States. 


DATES: The Draft PEA will be available 
for public review and comment from 
February 17, 2006 until March 18, 2006. 


ADDRESSES: Copies of the Draft PEA may 
be obtained through the Internet at 
www.us-visitfacility.us or by writing 
US-VISIT Program-Comments, Attn: 
Environmental Programs Manager, PO 
Box 587, Arlington, VA 22216-0587. 
You may submit comments, in Spanish 
or English, by one of the following 
methods: 

e E-mail: US- 
VISIT.environmental@dhs.gov. 

e Mail or Hand Delivery/Courier: US— 
VISIT Program-Comments, Attn: 
Environmental Programs Manager, PO 
Box 587, Arlington, VA 22216-0587. 


FOR FURTHER INFORMATION CONTACT: Lisa 
Mahoney, US-VISIT Environmental 
Program Manager, at: (202) 298-5245 or 
by e-mail at US-VISIT.environmental@ 
dhs.gov; Monday-Friday, 8 a.m.—5 p.m. 
EST. 

SUPPLEMENTARY INFORMATION: These four 
strategic approaches were developed 
with an understanding of potential 
future initiatives to enhance the 
Nation’s immigration and border 
security. The four approaches are: (1) 
Maintaining the status quo by 
continuing current processes for 
assessing individuals and improving 
facilities, technology, and staff at the 
current rate; (2) implementing changes 
to the immigration and border 
management processes at the U.S. 
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border through growth of both numbers 
. of employees and physical capacity at 
the nation’s land, air, and sea ports of 
entry; (3) implementing changes to the 
immigration and border management 
processes through technological 
enhancements that would allow 
eligibility and risk assessments to be 
_ made primarily overseas; and/or (4) a 
combination of approaches 2 and 3. Due 
to the national scope of this Draft PEA, 
the environmental impacts of 
implementing any of these approaches 
could occur within virtually every 
ecosystem in the United States. The 
Draft PEA is a qualitative assessment 
that provides information on the 
potential for significant environmental 
impacts from each of these four 
strategies that will be used to inform 
‘ further policy and strategy development 
and future implementation of the 
proposed changes. This analysis 
provides results that will be used to 
focus any future environmental impact 
analyses on the most important 
resources of concern. The Draft PEA 
found that the resource areas most likely 
to be impacted by these changes are air 
quality and socioeconomics. The Draft 
PEA is being issued and made available 
to the public in accordance with the 
provisions of the Council on 
Environmental Quality (CEQ) 
regulations for implementing the 
National Environmental Policy Act of 
1969 (NEPA). This Notice also 
announces that US-VISIT will conduct 
public meetings in February and March 
2006 at seven locations in the United 
States, at which US-VISIT will invite 
the public to comment on information 
and analyses in the Draft PEA. The Draft 
PEA is available in English and Spanish. 
US-VISIT has made the Draft PEA 
widely available by distributing it (or a 
‘notice of its availability) to many 
interested parties, local and national 
newspapers, local libraries, and by 
posting it on the Internet. US-VISIT 
intends to issue subsequent Notices. 


The dates and locations of all public 
meetings will be publicized no less than 
one week in advance in local news 
media in communities where the 
meetings will be held. Dates and 
locations are as follows: Miami, FL, 
McDonald Center, Rooms 1, 2, and 3 
(Feb. 21); Buffalo, NY, Buffalo State 
College, Sport Arena Lobby Area (Feb. 
23); Detroit, MI, Coleman A. Young 
Recreation Center, Multi-Purpose Room 
(Feb. 23); Tucson, AZ, Pima Community 
College, Amethyst Community Room, 
Building CC180 (Feb. 28); and El Paso, 
TX, El Paso High School (Feb. 28); 
Seattle/Bellingham, WA, Bellingham 
High School Commons Area (Mar. 2); 


San Diego/San Ysidro, CA, 
Southwestern Community College 
Student Center, East (Mar. 2). 

Dated: February 8, 2006. 
Manuel M. Rodriguez, 
Director, US-VISIT Office of Facilities and 
Engineering. 
James A. Williams, 
Director, US-VISIT. 
[FR Doc. E6—2287 Filed 2-16-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 
[USCG-2005-23167] 


Collection of Information Under 
Review by Office of Management and 
Budget (OMB): 1625-0097, 1625-0103, 
and 1625-0104 


AGENCY: Coast Guard, DHS. 
ACTION: Request for comments. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, this 
request for comments announces that 
the Coast Guard has forwarded three 
Information Collection Requests (ICRs), 
abstracted below, to the Office of 
Information and Regulatory Affairs 
(OIRA) of the Office of Management and 
Budget (OMB) for review and comment. 
The ICRs are as follows: (1) 1625—0097, 
Plan Approval and Records for Marine 
Engineering Systems—46 CFR 
Subchapter F; (2) 1625-0103, 
Mandatory Ship Reporting System for 
the Northeast and Southeast Coasts of 
the United States; (3) 1625-0104, Barges 
Carrying Bulk Hazardous Materials. The 
ICRs describe information we seek to 
collect from the public. Review and 
comment by OIRA ensures that we 
impose only paperwork burdens 
commensurate with our performance of 
duties. 

DATES: Please submit comments on or 
before March 20, 2006. 

ADDRESSES: To make sure that your 
comments and related material do not 
reach the docket [USCG—2005-—23167] or 
OIRA more than once, please submit 
them by only one of the following 
means: 

(1)(a) By mail to the Docket 
Management Facility, U.S. Department 
of Transportation (DOT), room PL—401, 
400 Seventh Street, SW., Washington, 
DC 20590-0001. (b) By mail to OIRA, 
725 17th St., NW., Washington, DC 
20503, to the attention of the Desk 
Officer for the Coast Guard. 

(2)(a) By delivery to room PL—401 at 
the address given in paragraph (1)(a) 


above, between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The telephone number is (202) 
366-9329. (b) By delivery to OIRA, at 
the address given in paragraph (1)(b) 
above, to the attention of the Desk 
Officer for the Coast Guard. 

(3) By fax to (a) the Facility at (202) 
493-2298 and (b) OIRA at (202) 395— 
6566, or e-mail to OIRA at oira- 
docket@omb.eop.gov attention: Desk 
Officer for the Coast Guard. 

(4)(a) Electronically through the Web 
site for the Docket Management System 
(DMS) at http://dms.dot.gov. (b) OIRA 
does not have a Web site on which you 
can post your comments. 

The Docket Management Facility 
maintains the public docket for this 
notice. Comments and material received 
from the public, as well as documents 
mentioned in this notice as being 
available in the docket, will become part 
of this docket and will be available for 
inspection or copying at room PL—401 
on the Plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
You may also find this docket on the 
Internet at http://dms.dot.gov. 

Copies of the complete ICRs are 
available through this docket on the 
Internet at http://dms.dot.gov, and also 
from Commandant (CG—611), U.S. Coast 
Guard Headquarters, room 1236 (Attn: 
Mr. Arthur Requina), 1900 Half Street, 
SW., Washington, DC 20593-0001. The 
telephone number is (202) 475-3523. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Arthur Requina, Office of Information 
Management, telephone (202) 475-3523 
or fax (202) 475-3929, for questions on 
these documents; or telephone Ms. 
Renee V. Wright, Program Manager, 
Docket Operations, 202-493-0402, for 
questions on the docket. 
SUPPLEMENTARY INFORMATION: The Coast 
Guard invites comments on the 
proposed collections of information to 
determine whether the collections are 
necessary for the proper performance of 
the functions of the Department. In 
particular, the Coast Guard would 
appreciate comments addressing: (1) 
The practical utility of the collections; 
(2) the accuracy of the estimated burden 
of the collections; (3) ways to enhance - 
the quality, utility, and clarity of the 
information that is the subject of the 
collections; and (4) ways to minimize 

the burden of collections on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Comments to DMS or OIRA must 
contain the OMB Control Number of the 
ICR addressed. Comments to DMS must 
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contain the docket number of this 
request, [USCG 2005-23167]. For your 
comments to OIRA to be considered, it 
is best if OIRA receives them on or 

. before March 20, 2006. 

Public participation and request for 
comments: We encourage you to 
respond to this request for comments by 
submitting comments and related 
materials. We will post all comments 
“ received, without change, to http:// 
dms.dot.gov, and they will include any 
personal information you have ~ 
provided. We have an agreement with 
DOT to use their Docket Management 
Facility. Please see the paragraph on 
DOT’s Privacy Act Policy below. 

Submitting comments: If you submit a 
comment, please include your name and 
address, identify the docket number for 
this request for comment [USCG—2005- 
23167], indicate the specific section of 
this document or the ICR to which each 
comment applies, and give the reason 
for each comment. You may submit 
your comments and material by 
electronic means, mail, fax, or delivery 
to the Docket Management Facility at 
the address under ADDRESSES, but 
please submit them by only one means. 
If you submit them by mail or delivery, 
submit them in an unbound format, no 
larger than 8'/2 by 11 inches, suitable for 
copying and electronic filing. If you 
submit them by mail and would like to 
know that they reached the Facility, 
please enclose a stamped, self-addressed 
postcard or envelope. 

The Coast Guard and OIRA will 
consider all comments and material 
received during the comment period. 
We may change the documents 
supporting this collection of 
information or even the underlying 

uirements in view of them. 

iewing comments and documents: 
To view comments, as well as 
documents mentioned in this notice as 
being available in the docket, go to 
http://dms.dot.gov at any time and 
conduct a simple search using the 
docket number. You may also visit the 
Docket Management Facility in room 
PL—401 on the Plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. 

Privacy Act: Anyone can search the 
electronic form of all comments 
received in dockets by the name of the | 
individual submitting the comment (or 
signing the comment, if submitted on 
behalf of an association, business, labor 
union, etc.). You may review the 
Privacy Act Statement of DOT in the 
Federal Register published on April 11, 
2000 (65 FR 19477), or you may visit 
http://dms.dot.gov. 


Previous Request for Comments 


This request provides a 30-day 
comment period required by OIRA. The 
Coast Guard has already published the 
60-day notice (70 FR 73019, December 
8, 2005) required by 44 U.S.C. 
3506(c)(2). That notice elicited no 
comment. 


Information Collection Request 


1. Title: Plan Approval and Records 
for Marine Engineering Systems—46 
CFR Subchapter F. 

OMB Control Number: 1625-0097. 

Type of Request: Extension of a 
currently approved collection. 

Affected Public: Owners and builders 
of commercial vessels. 

Forms: No forms associated with this 
collection. 

Abstract: This collection of 
information requires an owner or 
builder of a commercial vessel to submit 
to the U.S. Coast Guard for review and 
approval, plans pertaining to marine 
engineering systems to ensure that the 
vessel will meet regulatory standards. 

Burden Estimate: The estimated 
burden has increased from 3,090 hours 
to 3,567 hours a year. 

2. Title: Mandatory Ship Reporting 


. System for the Northeast and Southeast 


Coasts of the United States. 

OMB Control Number: 1625-0103. 

Type of Request: Extension of a 
currently approved collection. 

Affected Public: Operators of certain 
vessels. 

Forms: No forms associated with this 
collection. 

Abstract: The information is needed 
to reduce the number of ship collisions 
with endangered northern right whales. 
The rules establish two mandatory ship- 
reporting systems off the northeast and 
southeast coasts of the United States. 

Burden Estimate: The estimated 
burden has increased from 88 hours to 
226 hours a year. 

3. Title: Barges Carrying Bulk 
Hazardous Materials. 

OMB Control Number: 1625-0104. 

Type of Request: Extension of a 
currently approved collection. 

Affected Public: Owners and 
operators of tank barges. 

Forms: No forms associated with this 
collection. 

Abstract: This information is needed 
to ensure the safe shipment of bulk 
hazardous liquids in barges. The 
requirements are necessary to ensure 
that barges meet safety standards and to 
ensure that barges’ crewmembers-have 
the information necessary to operate 
barges safely. 

Burden Estimate: The estimated _ 
burden has increased from 10,903 hours 
to 13,255 hours a year. 


Dated: February 10, 2006. 
R. T. Hewitt, 
Rear Admiral, U.S. Coast Guard, Assistant 
Commandant for Command, Control, 
Communications, Computers and 
Information Technology. 


[FR Doc. E6—2348 Filed 2—16—06; 8:45 am] 
BILLING CODE 4910-15-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Federal Emergency 
Management Agency, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on a proposed continuing 
information collection. In accordance 
with the Paperwork Reduction Act of 
1995, this notice seeks comments 
concerning the Application for 
Community Disaster Loans Program/ 
Special Community Disaster Loans 
Program. 


SUPPLEMENTARY INFORMATION: The 
Community Disaster Loan Program, 
(CDL) is authorized by Section 417 of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, Public 
Law 93-288, as amended, provides 
policies and procedures for local 
governments and State and Federal 
officials concerning the Community 
Disaster Loan program; FEMA 
regulations 44 CFR, Part 206, Subpart K, 
implements the statutes. DAP-5, 
Community Disaster Loan Handbook, 
promulgates FEMA’s policies and 
procedures to State and local officials. 
The Division Director may make a CDL 
to any local government which has 
suffered a substantial loss of tax or other 
revenues as a result of a major disaster 
or emergency and which demonstrates a 
need for Federal financial assistance in 
order to perform its governmental 
functions. 

In response to the disaster caused by 
Hurricane Katrina, Congress passed the 
Community Disaster Loan Act of 2005, 
Pub. L. 109-88, which authorizes FEMA 
to transfer $750 million from the funds 
appropriated in the Second Emergency 
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Supplemental Appropriations Act To 
Meet Immediate Needs Arising From the 
Consequences of Hurricane Katrina, 
2005, Pub. L. 109-62, to provide up to © 
$1 billion in loan authority. For loans 
issued pursuant to the 2005 Act, the 
2605 Act adds three elements to the 
traditional program under section 417 of 
the Stafford Disaster Relief and 
Emergency Assistance Act (Stafford 
Act), 42 U.S.C. 5184: (1) The 2005 Act 
removes the $5 million limit on 
individual loans; (2) the 2005 Act _ 
specifies that the loans are ‘‘to assist 
‘local governments in providing essential 
services’’; and (3) the 2005 Act makes 
inapplicable the loan cancellation 


provision of section 417(c)(1) of the 
Stafford Act. To implement the 


Community Disaster Loan Act of 2005, 


FEMA published an interim rule on 


October 18, 2005 implementing the Act. 


These new regulations do not apply to 
the traditional Community Disaster 
Loan Program. 


Collection of Information 


Title: Appligation for Community 
Disaster Loan Program (CDL)/Special 
Community Disaster Loan Program 
(SCDL). 

Type of Information Collection: 
Extension of a currently approved 
collection. 


ANNUAL BURDEN HOURS 


OMB Number: 1660-0083. 

Form Numbers: FF 90-143; 90-6; 90— 
7; 90-100; SF 1199A. 

Abstract: The Application for 
Community Disaster Loan (CDL) 
Program and the Special Community 
Disaster Loan Program (SCDL) provide 
States, Local and Tribal governments 
that have suffered substantial loss of tax 
or other revenues as a result of a major 
disaster or emergency, the opportunity 
to obtain financial assistance in order to 
perform their governmental functions. 

Affected Public: State, Local, or Tribal 
Government. 

Estimated Total Annual Burden 
Hours: 1,812 hours. 


Project/activity (survey, form(s), focus group, worksheet, etc.) 


(B) 


Number of 
sponses 


er | Annual re- | 
sponses 
(in hrs.) (AxB) hours 
Cc (AxBxC) 


Total 


2.5 100 


4.0 103 412 
1.0 3 3 
10.0 100 1,030 
100 17 


100 


506 


Estimated Cost: Combined annualized 
cost to respondents for completing all 
forms is estimated at $72,371.00 or 
$746.00 per respondent based on wage 
rates and hour burden. 

Comments: Written comments are 
solicited to (a) evaluate whether the 
proposed data collection is necessary for 
the proper performance of the agency, 
including whether the information shall 
have practical utility; (b) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(c) enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) minimize the burden 
of the collection of information on those 
who are to respond, including through 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. Comments must be 
submitted on or before April 18, 2006. 
ADDRESSES: Interested persons should 
submit written comments to Chief, 
Records Management Section, 
Information Resources Management 
Branch, Information Technology 
Services Division, Federal Emergency 
Management Agency, 500 C Street, SW., 
Room 316, Washington, DC 20472. 


FOR FURTHER INFORMATION CONTACT: 
Contact Clifford Brown, Program 
Specialist, Recovery Division, (202) 
646-4136 for additional information. 
You may contact the Records 
Management Branch for copies of the 
proposed collection of information at 
facsimile number (202) 646-3347 or e- 
mail address: FEMA-Information- 
Collections@dhs.gov. 

Dated: February 3, 2006. 
Darcy Bingham, 
Branch Chief, Information Resources 


Management Branch, Information 
Technology Services Division. 


[FR Doc. E6—2314 Filed 2—16—06; 8:45 am] 
BILLING CODE 9110-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 


ACTION: Notice and request for 
comments. 


SUMMARY: The Federal Emergency 
Management Agency, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
‘comment on a proposed extension of a 
currently approved information 
collection. In accordance with the 
Paperwork Reduction Act of 1995, this 
notice seeks comments concerning a 
Governor’s request for a major disaster 
or an emergency declaration by the 
President. 


SUPPLEMENTARY INFORMATION: The 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act, 42 U.S.C. 
5121-5206, as amended (the Stafford 
Act), requires that all requests for a 
major disaster or an emergency 
declaration by the President must be 
made by the Governor of the affected 
State. Section 401 of the Act stipulates 
specific information the Governor must 


_submit with a request for any major 


disaster or emergency declaration. 
Section 501(a) of the Act stipulates 
specific information the Governor must 
submit with a request for any emergency 
declaration. Section 403(c) of the Act 
authorizes emergency assistance, 
without a Presidential declaration, 
through the utilization of Department of 
Defense personnel and resources. 


; 
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Information needed to process the 
request from the Governor is set forth in 
44 CFR part 206.35 and 206.36. 


Collection of Information 


Title: The Declaration Process: 
Requests for Damage Assessment, 
Federal Disaster Assistance, Cost Share. 
Adjustment, and Appeals. 

Type of Information Collection: 
Extension of a currently approved 
collection. 

OMB Number: 1660-0009. 

Form Numbers: None. 

Abstract: When a disaster occurs in a 
State, the Governor of the State or the 
- Acting Governor in his/her absence, 


may request a major disaster declaration 
or an emergency declaration. The 
Governor should submit the request to 
the President through the appropriate 
Regional Director to ensure prompt 
acknowledgement and processing. The 
information obtained by joint Federal, 
State, and local preliminary damage 
assessments will be analyzed by FEMA 
regional senior level staff. The regional 
summary and the regional*analysis and 
recommendation shall include a 
discussion of State and local resources 
and capabilities, and other assistance 
available to meet the disaster related 
needs. The Director of FEMA provides 


ANNUAL BURDEN HOURS 


a recommendation to the President and 
also provides a copy of the Governor’s 
request. In the event the information 
required by law is not contained in the 
request, the Governor’s request cannot 
be processed and forwarded to the 
White House. In the event the 
Governor’s request for a major disaster 
declaration or an emergency declaration 
is not granted, the Governor may appeal 
the decision, 

Affected Public: State, local or tribal 
governments, and other Federal 
agencies. 


Estimated Total Annual Burden 
Hours: 13,224. 


Project/activity (survey, form(s), focus group, worksheet, etc.) 


Number of 
respondents 


Frequency of 
responses 


(A) (B) 


Total annual 
burden hours 


Annual re- 
sponses ') 


Burden hours 
per respond- 
ent 


(AxB) (AxBxC) 


(C) 


Governor's Request 


Per Request ... 


Total 


228 13,224 - 


228 13,224 


1 Based on the number of disaster occurrences. 


Estimated Cost: The estimated 
annualized cost per respondent is $30 
per hour for gathering preliminary 
assessments information x 13,244 total 
burden hours = $397,320. 

Comments: Written comments are 
solicited to (a) evaluate whether the 
proposed data collection is necessary for 
the proper performance of the agency, 
including whether the information shall 
have practical utility; (b) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(c) enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) minimize the burden 
of the collection of information on those 
who are to respond, including through 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. Comments must be 
submitted on or before April 18, 2006. 
ADDRESSES: Interested persons should 
submit written comments to Chief, 
Records Management Section, 
Information Resources Management 
Branch, Information Technology 
Services Division, Federal Emergency 
Management Agency, 500 C Street, SW., 
Room 316, Washington, DC 20472. 

FOR FURTHER INFORMATION CONTACT: 
Contact Magda Ruiz, Acting Branch 
Chief, Declarations Unit, Federal 


Emergency Management Agency, 500 C 
Street, SW., Washington, DC 20472, 
telephone number (202) 646-3629, for 
additional information. You may 
contact the Records Management 
Branch for copies of the proposed 
collection of information at facsimile 
number (202) 646—3347 or e-mail 
address: FEMA-Information- 
Collections@dhs.gov. 


Dated: February 9, 2006. 
Darcy Bingham, 
Branch Chief, Information Resources 
Management Branch, Information 
Technology Services Division. 
{FR Doc. E6—2315 Filed 2—16—06; 8:45 am] 
BILLING CODE 9110-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


[FEMA-1619-DR] 


Connecticut; Amendment No. 2 to 
Notice of a Major Disaster Declaration 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 


ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Connecticut (FEMA-1619-DR), 


dated December 16, 2005, and related 
determinations. 

EFFECTIVE DATE: February 9, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-2705. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Connecticut is hereby amended 
to include the following area among 
those areas determined to have been 
adversely affected by the catastrophe 
declared a major disaster by the 
President in his declaration of December 
16, 2005: Hartford County for Public 
Assistance. 


(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individuals and 
Households Housing; 97.049, Individuals and 
Households Disaster Housing Operations; 
97.050 Individuals and Households Program- 
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program.) 


R. David Paulison, 

Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

[FR Doc. E6—2318 Filed 2-16-06; 8:45 am] 
BILLING CODE 9110-10-P 


8606 
| | | ; 
|_| 
58 | ... | 76 | 
= 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006 / Notices 


8607 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 
[FEMA-1626-DR] 


Kansas; Major Disaster and Related 
Determinations 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 


ACTION: Notice. 


SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Kansas (FEMA-— 
1626-—DR), dated January 26, 2006, and 
related determinations. 

DATES: Effective Date: January 26, 2006. 
FOR FURTHER INFORMATION CONTACT:- 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646+2705. 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
January 26, 2006, the President declared 
a major disaster under the authority of . 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5121-5206 (the Stafford Act), as 
follows: 


I have determined that the damage in 
certain areas of the State of Kansas, resulting 
from a severe winter storm from November 
27-28, 2005, is of sufficient severity and . 
magnitude to warrant a major disaster 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act, 42 U.S.C. 5121-5206 (the Stafford Act). 
Therefore, I declare that such a major disaster 
exists in the State of Kansas. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Public 
Assistance in the designated areas, Hazard 
Mitigation throughout the State, and any 
other forms of assistance under the Stafford 
Act you may deem appropriate. Consistent 
with the requirement that Federal assistance 
be supplemental, any Federal funds provided 
under the Stafford Act for Public Assistance 
and Hazard Mitigation will be limited to 75 
percent of the total eligible costs. If Other 
Needs Assistance under Section 408 of the 
Stafford Act is later requested and warranted, 
Federal funding under that program will also 
be limited to 75 percent of the total eligible 
costs. 

Further, you are authorized to make 
changes to this declaration to the extent 
allowable under the Stafford Act. 

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the Acting 
Director, under Executive Order. 12148, as 
amended, Thomas J. Costello, of FEMA is 
appointed to act as the Federal Coordinating 
Officer for this declared disaster. 


I do hereby determine the following areas 
of the State of Kansas to have been affected 
adversely by. this declared major disaster: 
The counties of Cheyenne, Decatur, Edwards, 
Gove, Graham, Hodgeman, Ness, Norton, 
Pawnee, Phillips, Rawlins, Rooks, Rush, 
Sheridan, Sherman, Thomas, and Trego for 
Public Assistance. 

All counties within the State of Kansas are 
eligible to apply for assistance under the 
Hazard Mitigation Grant Program. 

(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individuals and 
Households Housing; 97.049, Individuals and 
Households Disaster Housing Operations; 
97.050 Individuals and Households 
Program—Other Needs, 97.036, Public 
Assistance Grants; 97.039, Hazard Mitigation 
Grant Program.) 


R. David Paulison, 

Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

[FR Doc. E6—2347 Filed 2-16-06; 8:45 am] 
BILLING CODE 9110-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


Nebraska; Major Disaster and Related 
Determinations 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 


ACTION: Notice. 


SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Nebraska 
(FEMA-1627—DR), dated January 26, 
2006, and related determinations. 
DATES: Effective Date: January 26, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-2705. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
January 26, 2006, the President declared 
a major disaster under the authority of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5121-5206 (the Stafford Act), as 
follows: 


I have determined that the damage in 
certain areas of the State of Nebraska, 
resulting from a severe winter storm from 


November 27-28, 2005, is of sufficient 
severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5121-5206 (the 
Stafford Act). Therefore, I declare that such 
a major disaster exists in the State of 
Nebraska. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Public 
Assistance in the designated areas and 
Hazard Mitigation throughout the State, and 
any other forms of assistance under the 
Stafford Act you may deem appropriate. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act for 
Public Assistance and Hazard Mitigation will 
be limited to 75 percent of the total eligible 
costs. If Other Needs Assistance under, 
section 408 of the Stafford Act is later 


-requested and warranted, Federal funding 


under that program will also be limited to 75 
percent of the total eligible costs. 

Further, you are authorized to make 
changes to this declaration to the extent 
allowable under the Stafford Act. 

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the Acting 
Director, under Executive Order 12148, as 
amended, Thomas J. Costello, of FEMA is 
appointed to act as the Federal Coordinating 
Officer for this declared disaster. 

I do hereby determine the following areas 
of the State of Nebraska to have been affected 
adversely by this declared major disaster: 
The counties of Antelope, Boone, Boyd, 
Custer, Dawson, Dundy, Frontier, Furnas, 
Garfield, Gosper, Greeley, Hayes, Holt, 
Kearney, Knox, Lincoln, Logan, Loup, 
Madison, McPherson, Nance, Perkins, 
Phelps, Pierce, Red Willow, Rock, Valley, 
Wayne, and Wheeler for Public Assistance. 

All counties within the State of Nebraska 
are eligible to apply for assistance under the 
Hazard Mitigation Grant Program. 


(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individuals and 
Households Housing; 97.049, Individuals and 
Households Disaster Housing Operations; 
97.050 Individuals and Households 
Program—Other Needs; 97.036, Public 
Assistance Grants; 97.039, Hazard Mitigation 
Grant Program.) 


R. David Paulison, 

Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

[FR Doc. E6—2342 Filed 2-16-06; 8:45 am] 
BILLING CODE 9110-10-P 
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DEPARTMENT OF HOMELAND 
SECURITY . 


Federal Emergency Management 
Agency 

[FEMA-1623—DR] 

Oklahoma; Amendment No. 2 to Notice 
of a Major Disaster Declaration 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 


ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Oklahoma (FEMA-1623-DR), 
dated January 10, 2006, and related 
determinations. 


EFFECTIVE DATE: January 27, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-2705. 


SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Oklahoma is hereby amended to 
include the following.areas among those 
areas determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of January 10, 2006: 


The counties of Bryan, Carter, Choctaw, 
Creek, Mcintosh, Murray, Muskogee, 
Okmulgee, Osage, Payne, Pittsburg, Pontotoc, 
Tulsa, and Wagoner for Individual Assistance 
(already designated for Public Assistance 
Category B (emergency protective measures), 
subject to subsequent designation by FEMA 
for reimbursement.) 

(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 

- Assistance; 97.048, Individuals and 
Households Housing; 97.049, Individuals and 
Households Disaster Housing Operations; 
97.050 Individuals and Households Program- 
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program.) 

R. David Paulison, 

Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

{FR Doc. E6—2324 Filed 2-16-06; 8:45 am] 


BILLING CODE 9110-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 
[FEMA-1625—DR] 


South Carolina; Major Disaster and 
Related Determinations 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 

ACTION: Notice. 


_ SUMMARY: This is a notice of the 


Presidential declaration of a major 
disaster for the State of South Carolina 
(FEMA-1625-DR), dated January 20, 
2006, and related determinations. 
DATES: Effective Date: January 20, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-2705. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in-a letter dated 
January 20, 2006, the President declared 
a major disaster under the authority of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5121-5206 (the Stafford Act), as 
follows: 


I have determined that the damage in 
certain areas of the State of South Carolina, 
resulting from a severe ice storm from 
December 15-16, 2005, is of sufficient 
severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5121-5206 (the 
Stafford Act). Therefore, I declare that such 
a major disaster exists in the State of South 
Carolina. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Public 
Assistance in the designated areas and 
Hazard Mitigation throughout the State, and 
any other forms of assistance under the 
Stafford Act you may deem appropriate. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act for 
Public Assistance and Hazard Mitigation will 
be limited to 75 percent of the total eligible 
costs. If Other Needs Assistance under 
Section 408 of the Stafford Act is later 
requested and warranted, Federal funding 
under that program will also be limited to 75 
percent of the total eligible costs. 

Further, you are authorized to make 
changes to this declaration to the extent 
allowable under the Stafford Act. 

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the Acting 
Director, under Executive Order 12148, as 
amended, Marianne Jackson, of FEMA is 


appointed to act as the Federal Coordinating 
Officer for this declared disaster. 

I do hereby determine the following areas 
of the State of South Carolina to have been 
affected adversely by this declared major 
disaster: 


The counties of Anderson, Cherokee, 
Greenville, Laurens, Oconee, Pickens, and 
Spartanburg for Public Assistance. 

All counties within the State of South 
Carolina are eligible to apply for assistance 
under the Hazard Mitigation Grant Program. 
(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management 
Assistance; 97.048, Individuals and 
Households Housing; 97.049, Individuals and 
Households Disaster Housing Operations; 
97.050 Individuals and Households Program- 
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program.) 


R. David Paulison, 

Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

[FR Doc. E6—2341 Filed 2-16-06; 8:45 am] 


BILLING CODE 9110-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 
[FEMA-3261-EM] 


Texas; Amendment No. 1 to Notice of 
an Emergency Declaration 


AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 

ACTION: Notice. 


SUMMARY: This notice amends the notice 
of an emergency declaration for the 
State of Texas (FEMA-—3261—EM), dated 
September 21, 2005, and aelated 
determinations. 


DATES: Effective Date: October 21, 2005. 
FOR FURTHER INFORMATION CONTACT: 
Magda Ruiz, Recovery Division, Federal 
Emergency Management Agency, 
Washington, DC 20472, (202) 646-2705. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Acting Director, Department of 
Homeland Security, under Executive 
Order 12148, as amended, Sandra 
Coachman, of FEMA is appointed to act 
as the Federal Coordinating Officer for 
this declared emergency. 
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This action terminates my 
appointment of Alexander S. Wells as 
Federal Coordinating Officer for this 
emergency. 


(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund Program; 97.032, Crisis 
Counseling; 97.033, Disaster Legal Services 
Program; 97.034, Disaster Unemployment 
Assistance (DUA); 97.046, Fire Management . 
Assistance; 97.048, Individuals and 
Households Housing; 97.049, Individuals and 
Households Disaster Housing Operations; 
97.050 Individuals and Households Program- 
Other Needs, 97.036, Public Assistance 
Grants; 97.039, Hazard Mitigation Grant 
Program.) 


R. David Paulison, 


Acting Director, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

(FR Doc. E6—2343 Filed 2-16-06; 8:45 am] 
BILLING CODE 9110-10-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045-N-07] 


Federal Property Suitable as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 


DATES: Effective Date: February 17, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, Room 7262, 
451 Seventh Street SW, Washington, DC 
20410; telephone (202) 708-1234; TTY 
number for the hearing- and speech- 
impaired (202) 708-2565, (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. 


SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88—2503-—OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 


additional properties have been’ 
determined suitable or unsuitable this 
week. 

Dated: F ebruary 9, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant, Secretary for Special 
Needs. 


[FR Doc. 06-1359 Filed 2-16-06; 8:45 am] 
BILLING CODE 4210-67-M . 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Submission of Information Collection 
to the Office of Management and 
Budget for Review Under the 
Paperwork Reduction Act 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice of request for renewal. 


SUMMARY: In compliance with the 
Paperwork Reduction Act, this notice 
announces that the Bureau of Indian 
Affairs is submitting an information 
collection to the Office of Management 
and Budget (OMB) for renewal. The 
collection concerns the Data Elements 
for Student Enrollment in Bureau- 
funded Schools. We are requesting a 
renewal of clearance and requesting 
comments on this information 
collection. 


DATES: Written comments must be 
submitted on or before March 20, 2006. 
ADDRESSES: You may submit comments 
on the information collection to the 
Desk Officer for the Department of the 
Interior at the Office of Management and 
Budget, by facsimile to (202) 395-6566 
or you may send an e-mail to 
OIRA_DOCKET@omb.eop.gov. 

Please send copies of comments to the 
Office of Indian Education Programs, 
1849 C Street NW., Mail Stop 3609— 
MIB, Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Glenn Allison, (202) 208-3628. 


SUPPLEMENTARY INFORMATION: 
I. Abstract 


The data elements for enrollment 
information collected is for attendance 
in elementary and secondary schools 
operated and funded by the Bureau of 
Indian Affairs and to address the criteria 
for attendance under 25 U.S.C. 2007(f). 
The Secretary of the Interior, through 
the Bureau of Indian Affairs, is required 
to provide educational services to 
federally recognized Indians and 
Alaskan Natives. Beginning with the 
Snyder Act and continuing with Public 
Laws 93-638, 95-561, 100—297, 103— 


, 382, and 107-110, Congress has enacted 


legislation to ensure Indians receive 
educational opportunities. This act 


’ allows for the tuition free attendance of 


eligible Indian Students as defined by 
25 U.S.C 2007(f) and dependents of the 
Bureau of Indian Affairs, Indian Health 
Service or tribal government employees 
who live on or near the school site. 


II. Request for Comments 


A 60-day notice requesting comments 
was published on July 11, 2005 (70 FR 
39787). There were no comments 
received regarding that notice. You are 
invited to comment on the following 
items to the Desk Officer at OMB at the 
citation in the ADDRESSES section: 

(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(b) The accuracy of the agency’s 
estimate of the burden (including the 
hours and cost) of the proposed 
collection of information, including the 


_ validity of the methodology and 


assumption used; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(d) Ways to minimize the burden of 
the collection of information on those 
who are to respond, including through 
the use of appropriate automated, 
electronic, mechanical, or other 
collection techniques or other forms of 
information technology. 

We will not request nor sponsor a 
collection of information, and you need 
not respond to such a request, if there 
is no valid Office of Management and 
Budget Control Number. 


Ill. Data 


Title: Data Elements for Student 
Enrollment in Bureau-funded Schools. 
OMB Control Number: 1076-0122. 

Type of Review: Renewal. 

Description: These eligibility 
application data are mandatory in 
determining a student’s eligibility for 
educational services. This collection is 
at no cost to the public. 

Total Number of Respondents: 48,000. 

Total Number of Annual Responses: 
48,000. 

Total Annual Burden Hours: 15 
minutes per response x 48,000 annual 
responses = 12,000 hours. 

Dated: February 10, 2006. 

Michael D. Olsen, 


Acting Principal Deputy Assistant Secretary— 
Indian Affairs. 


[FR Doc. E6—2305 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-02-P 
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DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CO-920-1430-FQ; COC-28243] 


Public Land Order No. 7654; | 
Revocation of Secretarial Order Dated 
December 15, 1942, and Public Land 
Order No. 4670; Colorado 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public land order. 


SUMMARY: This order revokes a 
Secretarial Order and a Public Land 
Order in their entireties as they affect’ 
2,333.19 acres of National Forest System 
land withdrawn for the Bureau of 
Reclamation’s Battlement Mesa Project. 


This order opens the land to mining and" 


to such forms of disposition as may by 
law be authorized on National Forest 
System land. 


EFFECTIVE DATE: March 20, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, BLM Colorado State 
Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215-7093, 303— 
239-3706. 


SUPPLEMENTARY INFORMATION: The 
project was never constructed and the 
Bureau of Reclamation has determined 
that this land is no longer needed for 
reclamation purposes and has requested 
the revocation. 


Order 


By virtue of the authority vested in 
the Secretary of the Interior by Section 
204 of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 
1714(a) (2000), it is ordered as follows: 

1. The Secretarial Order dated 
December 15, 1942, and Public Land 
Order No. 4670 (34 FR 9860, June 26, 
1969), which withdrew National Forest 
System land for the Bureau of 
Reclamation Battlement Mesa Project, 
are hereby revoked in their entireties: 


Grand Mesa National Forest Sixth Principal 
Meridian 
T.9S.,R. 92 W., 
Sec. 24, lots 2, 3, and 4, and SW'%4SW™%; 
Sec. 25, lot 2, SW%NE™% and W12; 
Sec. 26, 
Sec. 27, lot 1, NY¥2SW%4, and 
SE%; 
Sec. 34, lots 1 to 10, inclusive, NEY%aNE™, 
SEY%SW', and S12SE™%; 
Sec. 35, lots 1 to 5, inclusive, N'Y2NW%, 
and 
Sec. 36, 
T.105S., R. 92 W., 
Sec. 1, and 
Sec. 2, NEYaNE™ and 
The area described contains 2,333.19 acres 
in Mesa County. 


2. At 9 a.m. on March 20, 2006, the 
land will be opened to such forms of 
disposition as may by law be authorized 
on National Forest System land, 
including location and entry under the 
United States mining laws, subject to 
valid existing rights, the provisions of 
existing withdrawals, other segregations 
of record, and the requirements of 
applicable law. Appropriation of any of 
the land described in this order under 
the general mining laws prior to the date 
and time of restoration is unauthorized. 
Any such attempted appropriation, 
including attempted adverse possession 
under 30 U.S.C. 38 (2000), shall vest no 
rights against the United States. Acts 
required to establish a location and to 
initiate a right of possession are 
governed by State law where not in 
conflict with Federal law. The Bureau of 
Land Management will not intervene in 
disputes between rival locators over 
possessory rights since Congress has 
provided for such determinations in 
local courts. 

Dated: January 25, 2006. 

Mark Limbaugh, 
Assistant Secretary of the Interior. 

{FR Doc. E6—2292 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-JB-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CO-500-1430—-EU, COC-57129] 

Direct Sale of Public Land in Conejos 
County, CO 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of realty action. 


SUMMARY: A 3.21 acre parcel of public 
land in Conejos County, Colorado is 
being considered for direct sale to Hal 
and Mindy Wilson to resolve an 
unauthorized use of public land. 
DATES: Interested persons may submit 
written comments to the Bureau of Land 
Management (BLM) at the address stated 
below. Comments must be received not 
later than April 3, 2006. 

ADDRESSES: Send all written comments 
concerning this proposed sale to the 
Bureau of Land Management, Manager, 
San Luis Valley Public Lands Center, 
(SLV PLC) Attn: Bill Miller, 1803 West 
Highway 160, Monte Vista, Colorado 
81144. Electronic format submittals will 
not be accepted. 

FOR FURTHER INFORMATION CONTACT: Bill 
Miller, Realty Specialist, at (719) 852- 
6219. 


SUPPLEMENTARY INFORMATION: In 
accordance with the applicable 


provisions of 43 CFR Parts 2710 and 
2711, the following described public 
land in Conejos County, Colorado, has 
been examined and found suitable for 
sale pursuant to authority provided in 
Sec. 203 of the Federal Land Policy and 
Management Act of 1976 (FLPMA), as 
amended, (43 U.S.C. 1713). It is 
proposed to be sold direct to Hal and 
Mindy Wilson to resolve an 
unauthorized use of public land. No 
significant resource value will be 
affected. Sale of the parcel conforms to 
criteria in the San Luis Valley Resource 
Management Plan, dated December 
1991. Proceeds from sale of this public 
land will be deposited in the Federal 
Land Disposal Account under Sec. 206 
of the Federal Land Transaction 
Facilitation Act (43 U.S.C. 2305). 


New Mexico Principal Meridian 
T. 36.N., R. 6 E. 

Sec. 24: lot 1. 

Containing approximately 3.21 acres. The 
appraised fair market value is $2,250. 

Publication of this notice in the 
Federal Register shall segregate the 
lands described above from 
appropriation under the public land 
laws, including the mining laws. The 
segregative effect of this notice shall 
terminate upon issuance of a patent or 
upon expiration of 270 days from the 
date of publication in the Federal 
Register, whichever occurs first. 

The following reservations, rights, 
and conditions will be included in the 
patent that may be issued for the above 
parcel of Federal land: A reservation to 
the United States for a right-of-way for 
ditches and canals constructed by the 
authority of the United States. Act of 
August 30, 1890 (43 U.S.C. 945), anda 
reservation of all minerals to the United 
States. 

The land wiil not be offered for sale 
until at least 60 days after April 18, 
2006. The prospective purchaser will be 
allowed 30 days from receipt of a 
written offer from the SLV PLC to 
submit a deposit of at least 20 percent 
of the appraised fair market value, and 
180 days thereafter to submit the 
balance. 

Failure to timely submit full payment 
for the parcel within the 180 days will 
constitute a termination of the 
opportunity to purchase the parcel at 


- direct sale. . 


No warranty of any kind, expressed or 
implied, is given by the United States as 
to the title, physical condition, or 
potential uses of the parcel proposed for 
sale. 


Public Comments 


Information concerning the proposed 
land sale, including reservations, 
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appraisal, planning and environmental 
documents, and mineral report, is 
available for review at the SLV PLC 
Office. Normal business hours are 8 a.m. 
to 4:30 p.m. MDT, Monday through 
Friday, except Federal holidays. 

The general public and interested 
parties may submit written comments 
regarding the proposed sale to the SLV 
PLC Manager, Monte Vista Office, not 
later than 45 days after publication of 
this Notice in the Federal Register. 
Comments received during this process, 
including respondent’s name, address, 
and other contact information, will be 
available for public review. Individual 
respondents may request 
confidentiality. If you wish to request 
that BLM consider withholding your 
name, address, and other contact 
information (phone number, e-mail 
address, or fax number, etc.) from public 
review or disclosure under the Freedom 
of Information Act, you must state this 
prominently at the beginning of your 
comment. The BLM will honor requests 
for confidentiality on a case-by-case 
basis to the extent allowed by law. The 
BLM will make available for public 
review, in their entirety, all comments 
submitted by businesses or 
organizations, including comments by 
individuals in their capacity as an 
official or representative of a business or 
organization. 

Any adverse comments will be 
reviewed by the BLM State Director, 
Colorado, who may sustain, vacate, or 
modify this realty action in whole or in 
part. In the absence of any adverse 
comments, this realty action will 
become the final determination of the 
Department of the Interior. 


Dated: December 8, 2005. 
Cindy Rivera, 
Physical Resources Staff Officer. 
[FR Doc. E6—2293 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-JB-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[NM-030-1 430-EU; NMNM-107572] 


Competitive Sale of Public Land in 
Dona Ana County, New Mexico 


AGENCY: Bureau of Land Management 
(BLM), Interior. 


ACTION: Notice. 


SUMMARY: The following public land 
known as the Berino Tract in Dona Ana 
County, New Mexico, has been 
examinéd and found suitable for 
competitive sale under Sections 203 and 
209 of the Federal Land Policy and 


Management Act (FLPMA) of 1976 (90 
Stat. 2750, 43 U.S.C. 1713 and 1719), 
and the Federal Land Transaction 
Facilitation Act of July 25, 2000 (Pub. L. 
106-248). 
New Mexico Principal Meridian 
T. 
Section 34, Lots 6 to 8, lots 13 to 15, 
SW'ASE™, N¥2SW'4, 
82 
Section 3, NY2NE™. 
Containing 396.34 acres more or less. 


DATES: Comments on-Proposed 
Competitive Sale: Comments regarding 
the proposed competitive sale must be 
received by BLM not later than April 3, 
2006. 

Sale Date: The competitive sale will 
be held at the BLM, Las Cruces District 
Office, 1800 Marquess, Las Cruces, New 
Mexico, at 10 a.m., m.s.t. on April 18, 
2006. 

Sealed Bids: Sealed bids must be 
receiyed by BLM not later than 4:30 
p-m., m.s.t. April 18, 2006. Sale Bid 
Forms will be provided to all 
prospective bidders prior to the sale. 
The forms are available at the BLM, Las 
Cruces District Office, 1800 Marquess, 
Las Cruces, New Mexico 88005 or by 
calling (505) 252-4300. The forms 
should be included in a sealed 
envelope, and the envelope must be 
marked on the lower left corner with the 
sale date and the BLM serial number 
““NM-107572”. 

All oral bidders are required to 
register. Registration will be held at 
BLM, Las Cruces District Office, 1800 
Marquess, Las Cruces, New Mexico 
beginning at 8 a.m. m.s.t. on the day of. 
the sale and will end at 10 a.m., m.s.t. 


ADDRESSES: BLM, Las Cruces District 
Office, 1800 Marquess, Las Cruces, New 
Mexico 88005. 

Comments regarding the proposed 
sale, as well as sealed bids should be 
submitted to the above address. The 
Sale Bid and Certification of 
Qualification forms will be available 
prior to the sale date at the BLM, Las 
Cruces District Office or by calling (505) 
525-4300. More detailed information 
regarding the proposed sale and the 
land involved may be reviewed during 
normal business hours (7:45 a.m. to 4:30 
p.m.) at 1800 Marquess. 

FOR FURTHER INFORMATION CONTACT: 
Angel Mayes, Realty Specialist at the 
address above or by calling (505) 525-— 
4376. 

SUPPLEMENTARY INFORMATION: The land 
has been authorized and designated for 
disposal in the Mimbres Resource 
Management Plan, dated December 
1993, and the public interest will be 


served by offering this land for sale. The 
land is hereby classified for disposal in 
accordance with Executive Order No. 
6910, and with Section 7 of the Taylor 
Grazing Act, 43 U.S.C. 315F. The 
proposed land will be put up for sale by 
competitive auction on April 18, 2006. 


The auction will be held in 
accordance with the applicable 
provisions of Section 203 and 209 of 
‘FLPMA (43 U.S.C. 1713 and 1719), 
respectively, and its implementing 
regulations, 43 CFR part 2710 and 2711, 
at not less than the fair market value 
(FMV) for the parcel. The appraised 
market value of the subject property is 
$879,000 (eight hundred and seventy- 
nine thousand dollars and no cents). 


The purpose of this sale is to dispose 
of a tract of land that will serve 
important public objectives, including 
but not limited to, expansion of 
communities and economic 
development, which cannot be achieved 
prudently or feasibly on land other than 
public land. The sale of this land 
outweighs other public objectives and 
values, including, but not limited to, 
recreation and scenic values, which 
would be served by maintaining such 
tract in Federal ownership. The sale 
does not affect a grazing allotment. No 
significant resource values will be 
affected by this transfer. 


The locatable, salable, and leasable 
mineral rights will be conveyed 
simultaneously with the surface estate. 
The disposal would not generate any 
adverse energy impacts or limit energy 
production and distribution (Executive 
Order 13212). It has been determined 
that the subject parcel contains no 


’ mineral value. Acceptance of a sale offer 


will constitute an application for 
conveyance of these mineral interests. 
In conjunction with the final payment, ~ 
the applicant will be required to pay a 
$50.00 non-refundable filing fee for 
processing the conveyance of the 
mineral interests when remitting final 
payment for the parcel. 


On February 17, 2006, the above 
described land will be segregated from 
all other forms of appropriation under 
the public land laws, including the 
general mining laws and leasing under 
the mineral leasing laws. Upon 
publication of this notice and until 
completion of the sale, the BLM will no 
longer accept land use applications 
affecting the parcel identified for sale. 
The segregative effect of this notice shall 
terminate upon issuance of the patent, 
upon publication in the Federal 
Register of a termination of the 
segregation, or 270 days from the date 
of publication, whichever occurs first. 
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Terms and Conditions of Sale: The 
terms and conditions applicable to this 
sale are as follows: . 

1. Federal law requires all bidders 
must be United States citizens and 18 
years of age or older; or 

(a) A corporation subject to the laws 
of any State or of the United States; 

(b) A State, State instrumentality, or 
political subdivision authorized to hold 
property; or 

(c) An entity legally capable of 
conveying and holding lands or 
interests therein under the laws of the 
State of New Mexico. 

Certification of qualifications, 
including citizenship, corporation or 
partnership, must accompany the bid 
deposit. Bids must be made by the 
principal or his duly qualified agent. 
Certification of Qualifications Forms are 
available at the BLM, Las Cruces District 
Office, 1800 Marquess, Las Cruces, New 
Mexico 88005 or by calling (505) 525— 
4300. 

2. Sealed bids shall be considered 
only if received at the BLM Las Cruces 
District Office, 1800 Marquess, Las 
Cruces, New Mexico by not later than 
4:30 p.m., m.s.t. April 18, 2006. Each 
sealed bid shall be enclosed in a sealed 
envelope, and include a completed 
sealed bid form, accompanied by a 
certified check, postal money order, 
bank draft, or cashier’s check made 
payable to the Department of the 
Interior, Bureau of Land Management 
for not less than 10 percent or more than 
30 percent of the bid amount. Sealed 
bids of less than the appraised FMV will 
be rejected. The highest qualified sealed 
bid received shall be publicly declared 
and will become the starting point for 
the oral auction. In the event that two 
or more sealed bids are received 
containing valid bids of the same 
amount, the determination of which is 
to be considered the highest designated 
bid will be by supplemental oral 
bidding. If no sealed bids are received, 
oral bidding will begin at the appraised 
FMV. 

The highest qualifying bid for the 
parcel, whether sealed or oral, will be 
declared the high bid. The high bidder, 
if an oral bidder, must submit the full 
deposit amount (not less than 20 
percent of the amount of the successful 
- bid) by 4:30 p.m. m.s.t. on the day of the 
sale in the form of cash, personal check, 
bank draft, cashier’s check, money order 
or any combination thereof, made 
payable to the Department of the 
Interior, Bureau of Land Management. 
Should the high bidder default, the next 
high bidder for the parcel will be 
declared the high bidder. 

The successful bidder, whether sealed 
or oral, shall submit the remainder of 


the full bid price prior to the expiration 
of 180 days from the date of the sale in 
the form of cash, personal check, bank 
draft, cashier’s check, money order or 
any combination thereof, made payable 
to the Department of the Interior, 
Bureau of Land Management. Failure to 
submit the full bid price prior to, but 
not including the 180th day following 
the day of the sale, shall result in 
cancellation of the sale and the deposit 
shall be forfeited. 

3. The BLM may accept or reject any 
or all offers, or withdraw any parcel of 
land or interest therein from sale, if, in 
the opinion of the authorized officer, 
consummation of the sale would not be 
fully consistent with FLPMA or other 
applicable laws. If not sold, the parcel 
may be identified for sale at a later date 
without further legal notice. 

In order to establish the FMV for the 
subject public land through appraisal, 
certain assumptions have been made of 
the attitudes and limitations of the land 
and potential effects of local regulations 
and policies on potential future land 
uses. 

Through publication of this notice, 
BLM gives notice that these 
assumptions may not be endorsed or 
approved by units of local government. 
It is the buyer’s responsibility to be 
aware of all applicable local government 
policies, laws, and regulations that 
would affect the subject land, including 
any required dedication of land for 
public uses. No warranty of any kind 
shall be given or implied by the United 
States as to the potential uses of the 
land offered for sale. Furthermore, 
conveyance of the subject land will not 
be on a contingency basis. It is also the 
buyer’s responsibility to be aware of 
existing or projected use of neighboring 
and nearby properties. When conveyed 
out of Federal ownership, the land will 
be subject to any applicable reviews and 
approvals by the respective unit of local 
government for proposed future uses, 
and any-such reviews and approvals 


would be the responsibility of the buyer. 


4. A right-of-way is reserved for 
ditches and canals constructed by the 
authority of the United States pursuant 
to the Act of August 30, 1890 (26 Stat. 
391; 43 U.S.C. 945). 

5. The United States reserves a right- 
of-way, NUNM-83962, issued July 23, 
1992 without expiration, issued to the 
New Mexico State Highway Department 
and Transportation Department for the 
construction and maintenance of a 
frontage road west of and parallel to 
Interstate-10. 

6. The United States reserves three 
rights-of-way issued to the Federal Aid 
Highways under the Act.of August 27, 
1958, as amended, (23 U.S.C. 317) 


(1964) as having been granted by rights- 
of-way numbers: NUNM-—0016686, 
NMNM-—0088421, and NUNM— 
00184144. 

7. The United States reserves a right- 
of-way, NUNM-114841, issued 
pursuant to the Act of October 21, 1976, 
(43 U.S.C. 1761); located in the 
812812812 of Section 34, T. 25 S., R. 3 
E., NMPM. The right-of-way has been 
issued to the United States of America, 
administered through the BLM, or its 
assigns, will have a right to construct, 
use, control, maintain and to improve a 
roadway or trail for the purpose of 
accessing 20 acres identified for 
retention, located in the W%2SW'4SW% 
of Section 34, T 25 S. R 3 E., NMPM. 

8. The parcel is subject to valid 
existing rights-of-way and easements. 

9. The parcel is subject to those rights 
for a 69 Kv power transmission line 
granted to El Paso Electric Company, 
2.861 miles in length by 40 feet wide, 
by right-of-way grant NMLC-0042017 
on December 1, 1930, pursuant to the 
Act of March 4, 1911, (36 Stat., 1235, 
1253); 43 U.S.C. 961) as amended and 
converted to the Act of October 21, 
1976, (43 U.S.C. 1761) as to lot 7 and 14, 
NE%SW'% and SW%4SE™ of Section 
34, T. 25 S.,R. 3 E., and N4%2NE™% of 
Section 3, T. 26 S., R. 3 E., NMPM. 

10. The parcel is subject to those 
rights for an underground fiber optic 
cable granted to Qwest Corporation, 2.9 
miles in length by 10 feet wide, by right- 
of-way NUNM-—069990 issued on 
February 26, 1993, pursuant to the Act 
of October 21, 1976, (43 U.S.C. 1761) as 
to the NEY%4NE"™ Section 3, T. 26 S., R. 
3 E. NMPM New Mexico. 

11. The parcel is subject to those 
rights for an overhead power 
transmission line granted to El Paso 
Electric Company, 2.58 miles in length 
by 40 feet wide, by right-of-way grant 
NMNM-30519 on November 9, 1977, 
pursuant to the Act of October 21, 1976, 
(43 U.S.C. 1761) as to SEY4NW, 
NE“%4SW'14, W12SE™, Section 34, T. 25 
S., R. 3 E., and NY2NE™, Section 3, T. 
26 S., R. 3 E., NMPM. 

12. The parcel is subject to those 
rights for an electrical transmission 
power line granted to El Paso Electric 
Company, 2.916 miles in length by 25 
feet wide, by right-of-way grant NUNM— 
0029817 issued on December 3, 1956, 
pursuant to the Act of March 4, 1911, 
(36 Stat., 1235, 1253), as to lot 13 
Section 34, T. 25 S., R. 3 E., NMPM. 


Public Comments 


Interested parties may submit written 
comments regarding the proposed sale 
to the District Manager, BLM, Las 
Cruces District Office not later than 
April 3, 2006. Any adverse comments 
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will be reviewed by the BLM Las Cruces 
District Manager, who may sustain, 
vacate, or modify this action in whole 
or in part. In the absence of any adverse 
comments, this action will become the 
final determination of the Department of 
the Interior. Any comments received 
during this process, as well as the 
commenter’s name and address, will be 
available to the public in the 
administrative record or pursuant to a 
Freedom of Information Act request. 
You may indicate for the record that you 
do not wish to have your name or 
address made available to the public. 
Any determination by the BLM to 
release or withhold the names or 
addresses of those who comment will be 

- made on a case-by-case basis. A request 
from a commenter to have their name or 
address withheld from public release 
will be honored to the extent 
permissible by laws. BLM will not 
accept anonymous comments. 

Detailed information concerning the 

_ sale, including the restrictions, 
reservations, sale procedures and 
conditions, and planning and 
environmental documents is available 
for review at the BLM, Las Cruces 

- District Office or by calling (505) 525- 
4300. 


Dated: December 23, 2005. 
Edwin L. Roberson, 
District Manager, Las Cruces. 
_ [FR Doc. E6—2294 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-VC-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[NM220-1430 ES; NM-98042] 

Recreation and Public Purposes 
(R&PP) Act Classification; New Mexico 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of realty action. 


SUMMARY: The Bureau of Land 
Management (BLM) has determined 
land located in San Miguel County, New 
Mexico is suitable for classification for 
lease or conveyance to El Valle de Cristo 
Church, a non-profit organization, under 
authority of the Recreation and Public 
Purposes Act, as amended (43 U.S.C. 
869 et seq.). 

DATES: Interested parties may submit 
comments to the Taos Field Office 
Manager at the address below. 
Comments must be received by no later 
than April 3, 2006. Only written 
comments will be accepted. 
ADDRESSES: Address all written 
comments concerning this Notice to 


Sam DesGeorges, Taos Field Office 
Manager, 226 Cruz Alta Road, Taos, 
New Mexico 87571. 

FOR FURTHER INFORMATION CONTACT: 
Francina Martinez, Realty Specialist, at 
the above address or (505) 758-8851. 
SUPPLEMENTARY INFORMATION: The land 
is located at: 


New Mexico Principal Meridian 
T.13N.,R.14E., 

Sec. 10, lot 11. 

Containing 8.34 acres, more or less. 


El Valle de Cristo Church proposes to 
use the lands for a recreational facility . 
for the purpose of meeting a community 
need for an organized recreational site. 
Conveying title to the affected public 
land is consistent with current BLM 
land use planning. The lease/ 
conveyance, when issued, would be 
subject to the following terms, 
conditions and reservations: 

1. Provisions of the Recreation and 
Public Purposes Act and to all 
applicable regulations of the Secretary 
of the Interior. 

2. A right-of-way for ditches and 
canals constructed by the authority of 
the United States. 

3. The United States will reserve all 
minerals together with the right to 
prospect for, mine, and remove the 
minerals. 

4. Those rights for a utility and access 
road right-of-way granted to Ken, 
Marianne and Rheanna Hastey by 
permit No. NMUNM 107503. 

Additional detailed information 
concerning this Notice of Realty Action 
is available for review at the office of the 
Bureau of Land Management, Taos 
Resource Area, 226 Cruz Alta, Taos, NM 
87571. 

Upon publication of this notice in the 
Federal Register, the lands will be 
segregated from all other forms of 
appropriation under the public land 
laws, including the mining and mineral 
leasing laws, except for lease or 
conveyance under the Recreation and 
Public Purposes Act. Comments may be 
submitted regarding the proposed 
classification, leasing or conveyance of 
the land to the Field Office Manager, 
Taos Field Office, for a period of 45 
days from the date of publication of this 
notice in the Federal Register. You may 
submit comments regarding the 
suitability of the lands for a recreation 
site. Comments on the classification are 

restricted to four subjects: 

(1) Whether the land is physically 
suited for the proposal; 

(2) Whether the use will maximize the 
future use or uses of the land; 

(3) Whether the use is consistent with 
local planning and zoning; and 


(4) If the use is consistent with State 
and Federal programs. ‘ 
Comments may be submitted regarding 
the specific use proposed in the 
application and plan of development, 
and whether the BLM followed proper 
administrative procedures in reaching 
the decision. 

The State Director will review any 
adverse comments. The classification 
will become effective 60 days from the 
date of publication of this notice in the 
Federal Register. 


Dated: January 5, 2006. 
Paul Williams, 
Acting Field Office Manager. 
[FR Doc. E6—2295 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-FB-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Notice of Intent To Prepare a 
Restoration Plan/Draft Programmatic 
Environmental impact Statement for 
Coral Restoration Within Biscayne 
National Park 


SUMMARY: Under the provisions of 
Section 102(2)(C) of the National 
Environmental Policy Act of 1969, the 
National Park Service is preparing a 
Coral Restgration Plan/Programmatic 
Environmental Impact Statement (RP/ 
PEIS). This plan is intended to guide all 
future coral restoration activities 
performed within Biscayne National 
Park (BISC). 

NPS is undertaking restoration 
planning and an impact analysis to 
identify and assess potential impacts of 
performing restoration activities on 
injured coral reef communities at vessel 
grounding sites within BISC. As part of 
this process NPS will evaluate a range 
of alternatives for coral reef restoration. 
to determine the potential impacts of 
those alternatives, including those on 
land use, water quality, biological 
resources, geology, cultural resources, 
human health and safety, and aesthetics. 
The alternatives that may be evaluated ~ 
for coral restoration are specific for each 
injury type including geological, 
biological, and other. Preliminary 
alternatives for geological injuries 
include seal/fill fractures, removal of 
material/rubble, filling fractures with 
rubble or other materials, translocate 
biota to stabilize surface, promote . 
natural depositional processes, re- 
attachment of displaced substrate, re- 
establish topography, stabilize rubble, 
and relocation of rubble. Preliminary 
alternatives for biological injuries 
include re-attachment on-site, 
translocation/transplanting, seeding, 
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removal of toxic material (e.g., bottom 
paint), and removal of acute and chronic 
point source and on-site treatment of 
water column contaminants. 
Preliminary alternatives for other 
injuries would include removal of 
debris. The purpose of the coral RP/ 
PEIS is to develop a restoration plan 
that can be used by the NPS to restore 
coral reefs. This plan is needed to 
remedy injuries and damage caused by 
vessel groundings. 

To facilitate sound planning and 
consideration of environmental 
resources, the NPS intends to gather 
information necessary for the 
preparation of the coral RP/PEIS and to 
obtain suggestions and information from 
other agencies and the public on the 
scope of issues to be addressed in the 
RP/PEIS. 

Vessel groundings are common 
occurrences in BISC due to shallow 
water conditions outside marked 
channels. When a vessel runs aground 
on a coral reef, injuries associated with 
the grounding and subsequent 
extrication include surficial scraping of 
the hard bottom substrate and reef 
structure, blowhole formations 
(displacement of unconsolidated 
substrate that occurs when the vessel 
attempts to power off) fractured 
substrate, loss of topography, 
displacement of substrate (rubble), loss 
of living organisms, hull paint 
deposition on scarred substrate, 
introduction of contaminants to the 
water column (e.g., fuel, cargo) and keel 
scars. 

Coral reefs are some of the oldest, 
most unique, and productive 
ecosystems. The coral reefs within BISC 
are natural resources that the NPS 
preserves and protects for the education, 
inspiration, recreation, and enjoyment 
of present and future generations. Vessel 
groundings often cause structural injury 
to the reef matrix increasing the 
potential for continued erosion. Lack of 
management intervention after a 
grounding incident often results in a 
continued degradation and enlargement 
of the impacted site over time. The Park 
System Resource Protection Act 
(PSRPA) authorizes the NPS to seek 
compensation for injuries to Park 
System resources and use the recovered 
funds to restore, replace, or acquire 
equivalent resources, and to monitor 
and study such resources. It is the intent 
of NPS to prepare this coral RP/PEIS to 
facilitate so that a tiered process can be 
used to facilitate further site-specific 
coral reef restoration actions within 
BISC. 


DATES: The NPS: will accept comments 
from the public on the scope of the RP/ 


PEIS within 60 days of the publication 
of this notice. In addition, NPS is 
seeking comments on the issues and 
alternatives to be addressed in the RP/ 
PEIS. Full public participation by 
Federal, State, and local agencies as 
well as other concerned organizations 
and private citizens is invited 
throughout the preparation process of 
this document. The draft Coral RP/PEIS 
is expected to be completed and 
presented at a public meeting 
anticipated for November 2006. The 


location, date, and time of the public 


meeting will be announced in the local 
press and on the park Web site 
(http://www.nps.gov/bisc). They may 
also be obtained by contacting BISC. 
The purposes of the public meeting will 
be to obtain both written and verbal 
questions and comments on the issues 
and alternatives to assist NPS in 
finalizing the coral RP/PEIS. 
FOR FURTHER INFORMATION CONTACT: 
Written comments and information 
concerning the scope of the coral RP/ 
PEIS may be directed to the address 
below. Requests to be added to the 
project mailing list should be sent to the 
same address. Amanda Bourque, 
Damage Recovery Program Manager, 
National Park Service, Biscayne 
National Park, 9700 SW., 328th Street, 
Homestead, FL 33033, (305) 230-1144, 
BISC_Superintendent@nps.gov. 
SUPPLEMENTARY INFORMATION: If you 
wish to comment during the scoping 
process on any issues associated with 
the plan, you may use any one of several 
methods. Comments should be received 
within 60 days of the publication of this 
notice. You may mail comments to the 
address listed above. You may also 
comment on the Internet at the 
Planning, Environment and Public 
Comment (PEPC) Web site at http:// 
parkplanning.nps.gov. Please submit 
Internet comments as a text file avoiding 
the use of special characters and any 
form of encryption. Please put in the 
subject line ‘‘Coral Restoration Plan/ 
PEIS” and include your name and 
return address in your Internet message. 
It is the practice of the NPS to make 
all comments, including names and 
addresses of those who comment, 
available for public review, after the 
close of the NEPA process. Anonymous 
comments may not be considered. NPS 
will make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
However, individuals not representing 
businesses or organizations may request 
that the NPS withhold their name and/ 


or address from the record. NPS will 
honor this request to the extent 
allowable by law. 

If you would like your name and/or 
address withbeld and are using PEPC to 
comment, but would still like future 
mailings/information on the project, you 
may fill in the name and address field, 
and mark “‘keep my contact information 
private.” Or, if you do not want to 
receive additional information on the 
project, you may put N/A in the name 
and address field. 

The authority for publishing this 
notice is 40 CFR 1506.6. The 
responsible official for this draft RP/EIS 
is the Regional Director for the 
Southeast Region, Patricia A. Hooks. 

Dated: January 11, 2006. 

Victor Knox, 

Acting Deputy Regional Director, NPS 
Southeast Region. 

[FR Doc. E6—2309 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-ML-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Notice of Intent To Prepare a 
Restoration Plan/Programmatic 
Environmental Impact Statement for 
Seagrass Restoration Within Biscayne 
National Park 


SUMMARY: Under the provisions of 
Section 102(2)(C) of the National 
Environmental Policy Act of 1969, the 
National Park Service (NPS) is preparing 
a Seagrass Restoration Plan/ 
Programmatic Environmental Impact 
Statement (RP/PEIS) to guide all future 
seagrass restoration activities performed 
within Biscayne National Park (BISC). 
NPS is undertaking restoration 


planning and impact analysis to identify. 


and assess the potential impacts of 
performing restoration activities on 
injured seagrass at vessel grounding 
sites within BISC. As part of this 
process NPS will evaluate a range of 
alternatives for seagrass restoration to 
determine the potential impacts of those 
alternatives, including those on land 
use, water quality, biological resources, 
geology, cultural resources, human 
health and safety, and aesthetics. The 
purpose of the RP/PEIS is to develop a 
restoration plan that can be used by the 
NPS to restore seagrass beds. This plan 
is needed to remedy injuries caused by 
vessel groundings. 

Preliminary nS that may be 
evaluated for seagrass restoration 
include sediment placement, sediment 
stabilization, seagrass transplantation, 
fertilizer use, protective measures, and 
monitoring. 
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To facilitate sound planning and 
consideration of environmental 
resources, the NPS intends to gather 
information necessary for the 
preparation of the seagrass RP/PEIS and 

‘to obtain suggestions and information 
from other agencies and the public on 
the scope of issues to be addressed in 
the RP/PEIS. 

Vessel groundings and propeller 
dredging are common occurrences in 
BISC due to shallow water conditions 
outside marked channels. When a vessel 
runs aground on a seagrass bed, its 
propellers usually cut or uproot 
seagrasses, leaving a “‘scar.” It can take 
years for-seagrasses to recover from such 
damage, and in some areas it may never 
grow back. When vessels attempt to 
“power off,” they blow large holes 
(“blowholes’’) in the bottom of the bay 
displacing large volumes of sediment 
and seagrass. Displaced sediment often 
smothers bottom-dwelling organisms. 

Seagrass beds are a valuable natural 
resource because they provide a variety 
of important services to the marine 
environment including enhancing 
sediment stability, decreasing wave 
energy, providing nursery habitat and 
feeding grounds for fish and 
invertebrates, providing feeding grounds 
for wading and diving birds, providing 
food and habitat for endangered species, 
and creating habitat and substrate 
diversity. BISC seagrass beds are natural 
resources that the NPS preserves and 
protects for the education, inspiration, 
recreation, and enjoyment of present 
and future generations. The vessel 
groundings cause injury to those natural 
resources in BISC. The Park System 
Resource Protection Act (PSRPA) 
authorizes the NPS to seek 
compensation for injuries to park 
system resources and use the recovered 
funds to restore, replace, or acquire 
equivalent resources, and to monitor 
such resources. 

It is the intent of NPS to prepare this 
seagrass RP/PEIS so that a tiered process 
can be used to facilitate future 
restoration actions within BISC. The 
seagrass RP/PEIS will facilitate 
subsequent environmental compliance 
and the development of individual 
restoration plans. 

DATES: NPS will accept comments on 

the scope of the RP/PEIS within 60 days 

of the publication of this notice. In 
addition, NPS is seeking comments on 
the issues and alternatives to be 
addressed in the RP/PEIS. Full public 
participation by Federal, State, and local 
agencies as well as other concerned 
organizations and private citizens is 
invited throughout the preparation 
process of this document. 


The draft Seagrass RP/PEIS is 
expected to be completed and presented 


. at a public meeting anticipated for 


November 2006. The location, date, and 
time of that public meeting will be 
announced in the local press and on the 
park Web site (http://www.nps.gov/ 
bisc). They may also be obtained by 
contacting BISC. The purposes of the 
public meeting will be to obtain both 
written and verbal questions and 
comments on the issues and alternatives 
to assist NPS in finalizing the Seagrass 
RP/PEIS. 

FOR FURTHER INFORMATION CONTACT: 
Written comments and information 
concerning the scope of the seagrass RP/ 
PEIS may be directed to the address 
below. Requests to be added to the 
project mailing list should be sent to the 
same address. Amanda Bourque, 
‘Damage Recovery Program Manager, 
National Park Service, Biscayne 
National Park, 9700 SW., 328th Street, 
Homestead, FL 33033, (305) 230-1144, 
BISC_Superintendent@nps.gov. 
SUPPLEMENTARY INFORMATION: If you 
wish to comment during the scoping 
process on any issues associated with 
the plan, you may use any one of several 
methods. Comments should be received 
within 60 days of the publication of this 
notice. You may mail comments to the 
address listed above. You may also 
comment on the Internet at the 
Planning, Environment and Public 
Comment (PEPC) at http:// 
parkplanning.nps.gov. Please submit ¢ 
Internet comments as a text file avoiding 
the use of special characters and any 
form of encryption. Please put in the 
subject line ‘Seagrass Restoration Plan/ 
PEIS” and include your name and 
return address in your Internet message. 

It is the practice of the NPS to make 
all comments, including names and 
addresses of those who comment, 
available for public review, after the 
close of the NEPA process. Anonymous 
comments will not be considered. NPS 
will make all submissions from 
organizations or businesses, and from 
individuals identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
However, individuals not representing 
businesses or organizations may request 
that the NPS withhold their name and/ 
or address from the record. NPS will 
honor this request to the extent 
allowable by law. 

If you would like your name and/or 
address withheld and are using PEPC to 
comment, but would still like future 
mailings/information on the project, you 
may fill in the name and address field, 
and mark “‘keep my contact information 


private.” Or, if you do not want to 
receive additional information on the 
project, you may put N/A in the name 
and address field. 

The authority for publishing this 
notice is 40 CFR 1506.6. : 

The responsible party for this EIS is 
the Regional Director for the Southeast 
Region, Patricia Hooks. 

Dated: January 11, 2006. 

Victor Knox, 

Acting Deputy Regional Director, NPS 
Southeast Region. 

[FR Doc. E6—2310 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-ML-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Chesapeake and Ohio Canal National 
Historical Park Advisory Commission; 
Notice of Public Meeting 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the Chesapeake 
and Ohio Canal National Historical Park 
Advisory Commission will be held at 
9:30 a.m. on Friday, April 21, 2006, at 
Bishop Walsh School, 700 Bishop 
Walsh School Road, Cumberland, 
Maryland. 

The Commission was established by 
Public Law 91-664 to meet and consult 
with the Secretary of the Interior on 
general policies and specific matters 
related to the administration and 
development of the Chesapeake and 
Ohio Canal National Historical Park. 

The members of the Commission are 
as follows: Mrs. Sheila Rabb 
Weidenfeld, Chairperson; Mr. Charles J. 
Weir; Mr. Barry A. Passett; Mr. Terry W. 
Hepburn; Ms. JoAnn M. Spevacek; Mrs. 
Mary E. Woodward; Mrs. Donna Printz; 
Mrs. Ferial S. Bishop; Ms. Nancy C. 
Long; Mrs. Jo Reynolds; Dr. James H. 
Gilford; Brother James Kirkpatrick; 
George E. Lewis, Jr.; Charles D. 
McElrath; Patricia Schooley; and Jack 


‘Reeder. 


Topics that will be presented during 
the meeting include: 

1. Update on park operations. 

2. Update on major construction/ 
development projects. | 

3. Update on partnership projects. 

The meeting will be open to the 
public. Any member of the public may 
file with the Commission a written 
statement concerning the matters to be 
discussed. Persons wishing further 
information concerning this meeting, or 
who wish to submit written statements, 
may contact Kevin Brandt, 
Superintendent, C&O Canal National 
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Historic Park, 1850 Dual Highway, Suite 

100, Hagerstown, Maryland 21740. 
Minutes of the meeting will be 

available for public inspection six 

weeks after the meeting at Park 

Headquarters, Hagerstown, Maryland. 
Dated: February 2, 2006. 

Kevin D. Brandt, 

Superintendent, Chesapeake and Ohio Canal 

National Historical Park. 

[FR Doc. E6-2316 Filed 2-16-06; 8:45 am] 

BILLING CODE 4310-ML-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


The Negotiated Rulemaking Advisory 
Committee for Dog Management at 
Golden Gate National Recreation Area 


ACTION: Notice of meeting. 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92-463, 86 Stat. 770, 5 
U.S.C. App 1, section 10), of the first 
meeting of the Negotiated Rulemaking 
Advisory Committee for Dog 
Management at Golden Gate National 
Recreation Area. 

DATES: The Committee will meet on 
Monday, March 6, 2006. The meeting 
will begin at 4 p.m. and will be held at 
Landmark Building A, The Conference 
Center, Fort Mason, San Francisco. 

This, and any subsequent meetings, 
will be held for the following reason: to 
work with the National Park Service to 
assist in potentially developing a special 
regulation for dogwalking at Golden 
Gate National Recreation Area. 

The proposed agenda for this meeting 
of the Committee may contain the 
following items; however, the 
Committee may modify its agenda 
during the course of its work. The 
Committee will provide for a public 
comment period during the meeting. 

1. Welcoming Remarks by National 
Park Service. 

2. Introductions of Committee 
Members. 

3. Overview of Meeting Agenda and 
Objectives. 

4. Discuss and adopt Organizational 
Protocols (Committee ground rules). 

5. Presentation and discussion on 
applicable laws, regulations, and 
policies. 

6. Presentation and discussion of 
sideboards and data. 

7. Discussion of key issues and 
possible outcomes. 

8. Discussion of potential 
subcommittees. 

9. Discussion of agenda for next 
meetings and tasks between sessions. 


FOR FURTHER INFORMATION CONTACT: 
Superintendent, Golden Gate National 
Recreation Area, Fort Mason, Building 
201, San Francisco, CA 94123. 


SUPPLEMENTARY INFORMATION: The 
meetings are open to the public. The 
Committee was established pursuant to 
the Negotiated Rulemaking Act of 1990 
(5 U.S.C. 561-570). The purpose of the 
Committee is to consider developing a 
special regulation for dogwalking at 
Golden Gate National Recreation Area. 
Interested persons may provide brief 
oral/written comments to the Committee 
during the Public Comment period of 
the meeting or file written comments 
with the Park Superintendent. 


Dated: February 14, 2006. 
Bernard C. Fagan, 
Deputy Chief, Office of Policy. 
{FR Doc. E6—2344 Filed 2—16—06; 8:45 am] 
BILLING CODE 4312-FN-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 
and Related Actions 


Nominations for the following 
properties being considered for listing 
or related actions in the National 
Register were received by the National 
Park Service before February 4, 2006. 
Pursuant to section 60.13 of 36 CFR Part 
60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded by United 
States Postal Service, to the National 
Register of Historic Places, National 
Park Service, 1849 C St. NW, 2280, 
Washington, DC 20240; by all other 
carriers, National Register of Historic 
Places, National Park Service, 1201 Eye 
St. NW, 8th floor, Washington DC 
20005; or by fax, 202-371-6447. Written 
or faxed comments should be submitted 
by March 4, 2006. 


John W. Roberts, 


Acting Chief, National Register/National 
Historic Landmarks Program. 


DeKalb County 

Decature Waterworks, 1400 McConnell Dr., 
Mason Mill Park, Decatur, 06000123 

Taliaferro County 


Crawfordville Historic District, Roughly 
centered on the downtown business 
district of Crawfordville, Taliaferro, 


IDAHO 


Bannock County 


Lincoln—Johnson Avenues Residential 
Historic District, Roughly bounded by W. 
Hayden St., the Portnsuf R, W. Benton St. 
and the West Bench, Pocatello, 06000126 


INDIANA 
Allen County 


U.S. Post Office and Courthouse, 1300 W. 
Harrison St., Fort Wayne, 06000125 


MASSACHUSETTS 


Norfolk County 


Prospect Hill Cemetery, Auburn Rd., Millis, 
06000129 


Plymouth County 


. Bradford House, 50 Landing Rd., Kingston, 


06000128 


Suffolk County 

East Boston High School, Old, 127 Marion 
St., Boston, 06000127 

Worcester County 


Princeton Center Historic District (Boundary 
Increase), Address Restricted, Princeton, 
06000130 


MICHIGAN 


Alpena County 


Middle Island Light, (Light Stations of the 
United States MPS) E of shoreline of 
Middle Island, 3.2 mi. SE of Rockport, 
Alpena, 06000133 


NEW HAMPSHIRE 


Coos County 

Waumbek Cottages Historic District, 13, 18, 
25, 36 Cottage Rd.; 14, 38 Starr King Rd., 
Jefferson, 06000142 

Merrimack County 

Contoocook Railroad Depot, 868 Main St., 
Hopkinton, 06000131 


TENNESSEE 


Anderson County 


Cross Mountain Miners’ Circle, Circle 
Cemetery Ln., Briceville, 06000134 
Hawkins County 

St. Marks Presbyterian Church, (Rural 
African-American Churches in Tennessee 
MPS) Jct. of N. Hassen and W. Kyle Sts., 
Rogersville, 06000132 


VERMONT 


Rutland County 


Fort Vengeance Monument Site, US 7, 0.57 
mi. S of town line, Pittsford, 06000139 


Windham County 


Whitingham Village Historic District, VT 100, 
School St., Brook St., and Stimpson Hill 
Rd., Whitingham, 06000140 


VIRGINIA 


Gloucester County 


Werowocomoco Archeological Site, 3051 
Ginny Hill Rd., Gloucester, 06000138 


- | 
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Norfolk Independent city Queen Street 
Baptist Church, 413 Brambleton Ave., 
Norfolk (Independent City), 06000141 


WASHINGTON 


Clark County 

, Farrell Building, 305 NE 4th Ave., Camas, 

06000135 

Lincoln County 

Almira Hotel, 3 N. Third Ave., Almira, 
06000137 

Spokane County 


Wilbur, Ralston and Sarah, House, 2525 E. 
19th Ave., Spokane, 06000136 


[FR Doc. E6—2311 Filed 2-16-06; 8:45 am] 
BILLING CODE 4312-51-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Reclamation 


Agency Information Collection 
Activities; Proposed Revisions to a 
Currently Approved Information 
Collection; Comment Request 


AGENCY: Bureau of Reclamation, 
Interior. 

ACTION: Notice of renewal of a currently 
approved collection (OMB No. 1006- 
0001). 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces the following Information 
Collection Request (ICR) has been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
approval: Crop Acreage and Yields and 
Water Distribution (Water User Crop 
Census Report [Form 7-332], and Crop 
and Water Data [Form 7—2045]), OMB 
Control Number: 1006-0001. The ICR 
describes the nature of the information 
collection and its expected cost burden. 
DATES: Your written comments must be 
received on or before March 20, 2006. 
ADDRESSES: You may send comments 
regarding the burden estimate, or any 
other aspect of the information 


collection, including suggestions for 
reducing the burden, to the Desk Officer 
for the Department of the Interior at the 
Office of Management and Budget, 
Office of Information and Regulatory 
Affairs, via facsimile to (202) 395-6566 
or e-mail to 
OIRA_DOCKET@omb.eop.gov. A copy 
of your comments should also be 
directed to the Bureau of Reclamation, 
Attention: D-5300, PO Box 25007, 
Denver, CO 80225-0007. You may 
request copies of the proposed forms by 
writing to the above address or by 
contacting Stephanie McPhee at: (303) 
445-2897. 

FOR FURTHER INFORMATION CONTACT: For 
further information or a copy of the 
proposed forms contact Stephanie 
McPhee at: (303) 445-2897. 
SUPPLEMENTARY INFORMATION: We are 
currently in the process of collaborating 
with the U.S. Department of Agriculture 
(USDA) to develop a way to utilize 
USDA’s existing information 
collection(s) to gather the data required 
for our purposes. However, this 
collaboration effort will not be 
completed before the expiration of the 
crop census forms in this information 
collection. Consequently, this 
information collection is being renewed 
as an interim measure to ensure a means 
exists for collection of the crop data 
necessary to perform our functions. We 
anticipate that the collaboration process 
with the USDA will be complete before 
further renewal of this information 
collection is required. 

Title: Crop: Acreage and Yields and 
Water Distribution. 

Abstract: The annual crop census is 
taken on certain Reclamation projects 
primarily for use as a tool in 
administering, managing, and 
evaluating various aspects of the Federal 
reclamation program. The census is 
used to assist in the administration of 
repayment and water service contracts, 
which are used to repay the irrigators’ 
obligation to the Federal government. 
The census will provide data to 


facilitate the required 5-year review of: 
ability-to-pay analysis, which is being 
incorporated into new repayment and 
water service contracts. The basis for 
these reviews is an audit by the Office 
of the Inspector General, Department of 
the Interior. 

Data from the census are utilized to 
determine class 1 equivalency 
computation; i.e., determining the 
number of acres of class 2 and class 3 
land that are required to be equivalent 
in productivity to class 1 land. 

In recent years, the census has 
provided data which are used to 
administer international trade 
agreements, such as the North American 
Free Trade Agreement. Data from the 
census are also used by the Office of the 
Inspector General, Government 
Accountability Office, and the 
Congressional Research Service to 
independently evaluate our program 
and to estimate the impacts of proposed 
legislation. These data are supplied to 
other Federal and State agencies to 
evaluate the program and provide data 
for research. 

The required 60-day comment period 
was initiated by a notice published in 
the Federal Register on September 19, 
2005 (70 FR 54960, Sept. 19, 2005). No 
comments were received in response to 
the 60-day comment period. 

Frequency: Annually. 

Respondents: Irrigators and water user 
entities in the 17 Western states who 
receive irrigation water service from 
Bureau of Reclamation facilities. Also 
included are entities who receive other 
water services, such as municipal and 
industrial water through Bureau of 
Reclamation facilities. 

Estimated Total Number of 
Respondents: 1,325. 

Estimated Number of Responses per 
Respondent: 1.0. 

Estimated Total Number of Annual 
Responses: 1,325. 

Estimated Total Annual Burden on 
Respondents: 2,075 hours. 


Form No. 


Burden esti- 
mate per form 
- (in hours) 


Annual burden 
on respond- 
ents (in hours) 


Annual 
number of 
responses 


Number of 
respondents 


Water User Crop Census Report (Form 7-332) 
Crop and Water Data (Form 7—2045) 


Total: Estimate of Burden for Each Form 


0.25 


1,100 
225 


275 
1,800 


1,100 
225 


4,325 1,325 2,075 


Comments 


Comments are invited on: 

(a) Whether the proposed collection of 
information is necessary for the proper 
performance of our functions, including 


whether the information will have 
practical use; 


(b) The accuracy of our burden 
estimate for the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 


(c) Ways to enhance the quality, 
usefulness, and clarity of the 
information to be collected; and 

(d) Ways to minimize the burden of 
the collection of information on 
respondents. ‘ 
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An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. Reclamation will 
display a valid OMB control number on 
the crop census forms. 

OMB has up to 60 days to approve or 
disapprove this information collection, 
but may respond after 30 days; 
therefore, public comment should be 
submitted ta OMB within 30 days in 
order to assure maximum consideration. 

Department of the Interior practice is 
to make comments, including names 
and home addresses of respondents, 
available for public review. Individual 
respondents may request that we 
withhold their home address from 
public disclosure, which we will honor 
to the extent allowable by law. There 
also may be circumstances in which we 
would withhold a respondent’s identity 
from public disclosure, as allowable by 
law. If you wish-us to withhold your 
name and/or address, you must state 
this prominently at the beginning of 
your comment. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public disclosure in their entirety. 


Roseann Gonzales, 

Director, Office of Program and Policy . 
Services, Denver Office. 

[FR Doc. E6—2322 Filed 2-16-06; 8:45 am] 
BILLING CODE 4310-MN-P 


NATIONAL SCIENCE FOUNDATION 
Agency Information Collection 
Activities: Comment Request 
AGENCY: National Science Foundation. 


ACTION: Submission for OMB review; 
comment request. 


SUMMARY: The National Science 
Foundation (NSF) has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1995, Pub. L. 104-13. 
This is the second notice for public 
comment; the first was published in the 
Federal Register at 70 FR 49684, and 
one comment was received. NSF is 
forwarding the proposed renewal 
submission to the Office of Management 
and Budget (OMB) for clearance 
simultaneously with the publication of 
this second notice. Comments regarding 
(a) whether the collection of information 
is necessary for the proper performance 
of the functions of the agency, including 


whether the information will have 
practical utility; (b) the accuracy of the 
agency’s estimate of burden including 
the validity of the methodology and 
assumptions used; (c) ways to enhance 
the quality, utility and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology should be 
addressed to: Office of Information and 
Regulatory Affairs of OMB, Attention: 
Desk Officer for National Science 
Foundation, 725—17th Street, NW., 
Room 10235, Washington, DC 20503, 
and to Suzanne H. Plimpton, Reports 
Clearance Officer, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite 295, Arlington, Virginia 22230 or 
send e-mail to splimpto@nsf.gov. 
Comments regarding these information 
collections are best assured of having 
their full effect if received within 30 
days of this notification. Copies of the 
submission(s) may be obtained by 
calling (703) 292-7556. 

NSF may not conduct or sponsor a 
collection of information unless the 
collection of information displays a 
currently valid OMB control number 
and the agency informs potential 
persons who are to respond to the 
collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

SUPPLEMENTARY INFORMATION: 

Comment: On August 24, 2005, we 
published in the Federal Register (70 
FR 49684) a 60-day notice of our intent 
to request renewal of this information 
collection authority from OMB. In that 
notice, we solicited public comments 
for 60 days ending October 24, 2005. 
One comment was received in response 
to the public notice. The comment came 
from B. Sachau of Florham Park, NJ, via 
e-mail on August 24, 2005. Ms. Sachau 
objected to the information collection 
but had not specific suggestions for 
altering the data collection plans other 
than to discontinue them entirely. 

Response: NSF believes that because 
the comment does not pertain to the 
collection of information on the 
required forms for which NSF is seeking 


- OMB approval, NSF is proceeding with 


the clearance request. 
Title of Collection: Evaluation of the 
National Science Foundation’s Math 


and Science Partnership (MSP) Program. 


OMB Control No.: 3145—New. 
Expiration Date of Approval: Not 
applicable. 


Abstract: The National Science 
Foundation (NSF) requests a three-year 
clearance for an evaluation of the Math 
and Science Partnership (MSP) program. 
After three years in existence, MSP as a 
program in its entirety has not been 
evaluated regarding whether it is 
achieving its goals or purposes. The 
MSP program is a research and 
development (R&D) effort funded by the 
NSF to integrate the work of higher 
education, especially disciplinary 
faculty in math, sciences, and 
engineering, with that of K-12 
communities in order to strengthen and 
reform math and science education. The 
program is authorized under the NSF 
Authorization Act of 2002 (Pub. L. 107— 
368), December 19, 2002 (to authorize 
appropriations for FY 2003-07 and “‘for 
other purposes’’). MSP is among 11 
programs specifically authorized by the 
legislation (Sec. 11 authorizes a 12th 
program, the Centers for Research on 
Mathematics and Science Learning and 
Education Improvement). 

The NSF’s MSP program portfolio 
consists of about 80 awards or projects 
(e.g. design grants, standard or 
continuing grants or cooperative 
agreements) that initially were funded 
between 2002 and 2004. The type of 
awards subject to study and data 
collection, however, include only the 
comprehensive MSPs, targeted MSPs, 
teacher institute partnerships, and 
Research, Evaluation, and Technical 
Assistance (RETAs), or universe of 
approximately 65 discrete a 

he evaluation’s data collection and 
analysis activities will be conducted by 
COSMOS Corporation, Bethesda in 
partnership with Brown University, 
George Mason University, and The 
McKenzie Group via a contract 
administered by the NSF’s Division of 
Research, Evaluation and 
Communication (REC). This evaluation 
involves both quantitative and | 
qualitative data, collected from multiple 
sources using multiple methods, 
including secondary analyses of project- 
related materials such as existing 
databases (MSP Management 
Information System—OMB 3145-0199), 
annual reports, Web sites, and relevant 
policy and methodological documents 
and original data collection through © 
one-on-one interviews with key 
stakeholders conducted during site 
visits. For the MSP Management 
Information System, the contract team 
will analyze these data using 
quantitative statistical models. A second 
data source consists of annual project 
reports and other reports submitted by 
the MSP grantees to the NSF in 
accordance with Federal research 
project reporting requirements 
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established at NSF under OMB 3145- 
0058. A third source is U.S. Department 
of Education’s public use files on 
student achievement and school 
systems’ demographic characteristics. 

The fourth source for data is the 
proposed evaluation’s original data 
collection activities. In particular and 
principally a series of site visits will be 
conducted during 2006, 2007, and 2008. 
The evaluation plan selects a random 
sample of sites to be the subject of the 
2006 and 2007 site visits. In this 
manner, data and lessons derived from 
the earlier site visits can be the basis for 
generalizing to the entire MSP Program 
portfolio during 2006 and 2007. By 
2008, with the entire census of study. 
projects covered, such a sampling logic 
will no longer be relevant. The initial 
random sample will be stratified so that 
every grant site visit occurs before the 
grant expires. 

The evaluation’s overall framework 
consists of several substudies each 
focusing on a different, but essential 
part of the MSP grantees’ work (e.g., 
partnerships, the role of disciplinary 
faculty, student achievement). The 
relevant evaluation design under these 
conditions might be considered a meta- 
analytic rather than a singular design— 
e.g., providing a rationale for the 
selection of substudies as well as some 
guidance for conducting the substudies. 
Consultations have occurred with a 


* team of external experts on the research 


design during the evaluation’s design 
phase and will continue to take place 
throughout the evaluation. The team of 
external experts represents the nation’s 
leading researchers and scholars on 
methodology and content in the field of 
evaluation and representatives are from 
top-tier university schools of education 
and departments of mathematics or 
science; and education advocacy group; 
and an education research council. 

The data collection instruments 
include face-to-face interviews, such as 
focus groups, and telephone or 
electronic surveys. An interview 
protocol based on the evaluation 
framework will be administered during 
the site visits. Expected respondents at 
site visits are Principal Investigators, co- 
Principal Investigators, administrators, 
teams of external experts, and other 
stakeholders who participated in MSP. 
There are no costs to respondents other 
than the time involved in the interview 
or survey process. 

Information from the evaluation’s data 
collections and analysis will be used to 
improve the NSF’s program processes 
and outcomes. It will enable NSF to 
prepare and publish reports, andto _ 
respond to requests from Committees of 
Visitors, Congress, and the Office of 


Management and Budget, particularly as 
related to the Government Performance 
and Results Act (GPRA) and the 
Program Effectiveness Rating Tool 
(PART). 

The primary evaluation questions 
include but are not limited to: 

(1) How has the MSP Program effected 
or influenced the expertise, numbers, 
and diversity of the mathematics and 
science teaching force, K-12 student 
achievement in mathematics and 
science, and other presumed program 
outcomes? 

(2) What factors or attributes have 
accelerated or constrained progress in 
the MSP Program’s achievements? and 

(3) How have institutions of higher 
education (IHEs) disciplinary faculty 
(mathematics, science, and engineering) 
participated in the MSP Program, and 
what has been their role in the 


-Program’s achievements? 
Respondents: Individuals and not-for- © 


profit institutions. 
Estimated Number of Annual 
Respondents: 450. 
Burden on the Public: 950 hours. 
Dated: February 14, 2006. 
Suzanne H. Plimpton, 


Reports Clearance Officer, National Science 
Foundation. 


[FR Doc. 06-1516 Filed 2-16-06; 8:45 am] 
BILLING CODE 7555-01-M 


NATIONAL SCIENCE FOUNDATION 


Agency Information Collection 
Activities: Comment Request 


AGENCY: National Science Foundation. 
ACTION: Submission for OMB review; 
comment request. 


SUMMARY: The National Science 
Foundation (NSF) has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1995, Pub. L. 104-13. 
This is the second notice for public 
comment; the first was published in the 
Federal Register at 70 FR 75227, and 
one comment was received. NSF is. 
forwarding the proposed renewal 
submission to the Office of Management 
and Budget (OMB) for clearance 
simultaneously with the publication of 
this second notice. Comments regarding 
(a) whether the collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information will have 


- practical utility; (b) the accuracy of the 


agency’s estimate of burden including 


the validity of the methodology and 


assumptions used; (c) ways to enhance 
the quality, utility and clarity of the 


information to be collected; (d) ways to 
minimize the burden of the collection of 


_ information on those who are to 


respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology should be 
addressed to: Office of Information and 
Regulatory Affairs of OMB, Attention: 
Desk Officer for National Science 
Foundation, 725—17th Street, NW., 
Room 10235, Washington, DC 20503, 
and to Suzanne H. Plimpton, Reports 
Clearance Officer, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite 295, Arlington, Virginia 22230 or 
send e-mail to splimpto@nsf.gov. 
Comments regarding these information 
collections are best assured of having 
their full effect if received within 30 
days of this notification. Copies of the 
submission(s) may be obtained by 
calling (703) 292-7556. 

NSF may not conduct or sponsor a 
collection of information unless the 
collection of information displays a 
currently valid OMB control number 
and the agency informs potential 
persons who are to respond to the 
collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 


SUPPLEMENTARY INFORMATION: 

Comment: On December 19, 2005, we 
published in the Federal Register (70 
FR 75227) a 60-day notice of our intent 
to request renewal of this information 
collection authority from OMB. In that 
notice, we solicited public comments 
for 60 days ending February 17, 2006. 
One comment was received in response 
to the public notice. The comment came 
from B. Sachau of Florham Park, NJ, via 
e-mail on December 19, 2005. Ms. 
Sachau objected to the information 
collection but had: no specific 
suggestions for altering the data 
collection plans other than to 
discontinue them entirely. 

Response: NSF believes that because 
the comment does not pertain to the 
collection of information on the 
required forms for which NSF is seeking 
OMB approval, NSF is proceeding with 
the clearance request. 

Title of Collection: Academic 
Research and Development Survey 
Expenditures at Universities and 
Colleges, FY 2006 through FY 2008; 
OMB Control Number 3145-0100. 

Proposed Renewal Project: Separately 
budgeted current fund expenditures on 
research and development in the 
sciences and engineering performed by 
universities and colleges and federally 
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funded research and development 
centers—A web survey, the Survey of 
Scientific and Engineering Expenditures 
at Universities and Colleges, originated 
in fiscal year (FY) 1954 and bas been 
conducted annually since FY 1972. The 
survey is the academic expenditure 
component of the NSF statistical 
program that seeks to provide a “central 
clearinghouse for the collection, 
interpretation, and analysis of data on 
the availability of, and the current and 
projected need for, scientific and 
technical resources in the United States, 
and to provide a source of information 
for policy formulation by other agencies 
_ of the Federal government,” as 
mandated in the National Science 
Foundation Act of1950. 

Use of the Information: The proposed 
project will continue the current survey 


cycle for three years. The Academic 


‘R&D Survey will be a census of the full 


population of an expected 656 
institutions (619 universities of colleges 


plus 37 federally funded research and 


development centers—FFRDCs) for 
academic years FY 2006 through FY 


' 2008. These institutions account for 


over 95 percent of the Nation’s : 
academic R&D funds. The survey has 
provided continuity of statistics on R&D 
expenditures by source of funds and by 
science & engineering (S&E) field, with’ 
separate data requested on current fund 
experftditures for research equipment by 
S&E field. Further breakdowns are 
collected on passed through funds to 
subrecipients by field of science and 
engineering from specific Federal 
Government agency sources. 
Information on R&D for non-S&E fields 


is also requested. Data are published in 
NSF’s annual publication series 
Academic Science and Engineering R&D 
Expenditures and are available 
electronically on the World Wide Web. 


The survey is a fully automated web 
data collection effort and is handled 
primarily by the administrators at the 
Institutional Research Offices. To 
minimize burden, institutions are 
provided with an abundance of 
guidance and help menus on the web, 
in‘addition to printing and responding 
via paper copy if necessary. Each record 
is preloaded with the institutions 2 
previous year’s data and a complete 
program for editing and trend checking. 
Response to this voluntary survey in FY 
2004 was 94.0 percent. Burden 
estimates are as follows.' 


Total number of institutions 


Doctorate- 
granting bur- 
den hours 


Masters-grant- 
ing burden 
hours 


Bachelors de- 


_ gree burden 


hours 


FFRDC’s bur- 
den hours 


FY 1999 480 


20.8 


FY 2000 700 


21.0 


FY 2001 625 


30.2 


28.7 


FY 2002 625 


13.0 
12.0 
11.9 
14.9 


7.5 
10.5 
9.0 
12.2 


9.4 
9.2 
12.1 
4.5 


Dated: February 14, 2006. 
Suzanne H. Plimpton, 


Reports Clearance Officer, National Science 
Foundation. 


{FR Doc. 06-1517 Filed 2-16-06; 8:45 am 
BILLING CODE 7555-01-M 


NATIONAL SCIENCE FOUNDATION 


Notice of Permit Applications Received 
Under the Antarctic Conservation Act 
of 1978 (Pub. L. 95-541) : 


AGENCY: National Science Foundation. 
ACTION: Notice of Permit Applications 
Received under the Antarctic 
Conservation Act of 1978, Pub. Law 95— 
541. 


SUMMARY: The National Science 
Foundation (NSF) is required to publish 
notice of permit applications received to 
conduct activities regulated under the 
Antarctic Conservation Act of 1978. 
NSF has published regulations under 
the Antarctic Conservation Act at Title 
45 Part 670 of the Code of Federal 

- Regulations. This is the required notice 
of permit applications received. 
DATES: Interested parties are invited to 
submit written data, comments, or 
views with respect to this permit 
application by March 20, 2006. This 
application may be inspected by 


1 Average burden hours for institutions - 
responding to burden item. 


interested parties at the Permit Office, 
address below. 


ADDRESSES: Comments should be 


addressed to Permit Office, Room 755, _ 


Office of Polar Programs, National 
Science Foundation, 4201 Wilson 
Boulevard, Arlington, Virginia 22230. 


FOR FURTHER INFORMATION CONTACT: ~ 
Nadene G. Kennedy at the above 
address or (703) 292-7405. 


SUPPLEMENTARY INFORMATION: The 
National Science Foundation, as 
directed by the Antarctic Conservation 
Act of 1978 (Pub. L. 95-541), as 
amended by the Antarctic Science, 
Tourism and Conservation Act of 1996, 
has developed regulations for the 
establishment of a permit system for 
various activities in Antarctica and 
designation of certain animals and 
certain geographic areas requiring 
special protection. The regulations 
establish such a permit system to 
designate Antarctic Specially Protected 
Areas. 

The applications received are as 
follows: 

Applicant: Jose L. Sericano (Permit 
Application No. 2006-027), 
Geochemical and Environmental 
Research Group (GERG), Texas A&M 
University, 833 Graham Road, College 
Station, TX 77845. 


Activity for Which Permit is 
Requested: Take, Enter an Antarctic 
Specially Protected Area, and Import ’ 
into the United States. The applicant 
proposes to collect abandoned eggs and 
tissue samples from salvaged penguins 
and seabirds for his doctoral research 
project involving the Environmental 
Management of the Admiralty Bay, KGI: 
Petroleum Hydrocarbons, Sewage 
Pollution, and Persistent Organic 
Pollutants. This project is a 
collaborative project between the Texas 
A&M University and the Brazilian 
National Science.Foundation. The 
applicant proposes to enter the 
Admiralty Bay Antarctic Specially 
Protected Area to collect his samples. 
The samples will be kept frozen and 
finally destroyed at the university. 

Location: Admiralty Bay Antarctic 
Specially Protected Area, King George 
Island. 

Dates: February 1, 2006 to February 1, 
2009. 


Nadene G. Kennedy, 

Permit Officer, Office of Polar Programs. 
[FR Doc. 06-1496 Filed 2-16-06; 8:45 am] 
BILLING CODE 7555-01-M 
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NUCLEAR REGULATORY 
COMMISSION 


Agency Information Collection 
Activities: Proposed Collection: 
Comment Request 


AGENCY: U.S. Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of pending NRC action to 
submit an information collection ~ 
request to OMB and solicitation of 
public comment. 


SUMMARY: The NRC is preparing a 
submittal to OMB for approval of 
information collections under the 
provisions of the Paperwork Reduction 
Act of 1995 (44 U.S.C. Chapter 35). 

Information pertaining to the 
requirement to be submitted: 

1. The title of the information 
collection: NRC Form 770, Application 
for the NRC Graduate Fellowship 
Program. 

2. Current OMB approval number: 
3150—XXXX. 

3. How often the collection is 
required: On occasion. NRC Form 770 
must be submitted by an applicant to 
the NRC Graduate Fellowship Program 
so that their qualifications and 
credentials can be assessed. 

4. Who is required or asked to report: 
Any applicant for the NRC Graduate 
Fellowship Program. 

5. The estimated number of annual 
respondents: 30 respondents. 

6. The number of hours needed 
annually to complete the requirement or 


, request: 240 hours (8 hours per 


response). 

7. Abstract: Information requested on 
NRC Form 770 and in the application 
package is used to determine the 
qualifications of applicants for 
participation in the Graduate 
Fellowship Program which results in 
employment with the U.S. Nuclear 
Regulatory Commission. The 
information requested on the form 
includes social security number, 
education, employment history, and 
references. In addition to the form, the 
application package also requests the 
candidate’s official Graduate Record 
Examination scores (sent by the 
Educational Testing Service to ORISE), 
official transcripts, and three references. 
The completed package may be used to 
examine, rate and/or assess the 
prospective employee’s qualifications. 
The information regarding the 
qualifications of applicants for 
employment is reviewed by professional 
personnel acting under contract to the 
NRC and/or by NRC staff. 

Submit, by April 18, 2006, comments 


that address the following questions: 


1. Is the proposed collection of 
information necessary for the NRC to 


properly perform its functions? Does the . 


information have practical utility? 

2. Is the burden estimate accurate? 

3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection be minimized, 
including the use of automated 
collection techniques or other forms of 
information technology? 

A copy of the draft supporting 
statement may be viewed free of charge © 
at the NRC Public Document Room, One 
White Flint North, 11555 Rockville 
Pike, Room O—1 F21, Rockville, MD 
20852. OMB clearance requests are 
available at the NRC worldwide Web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html. The 
document will be available on the NRC 
home page site for 60 days after the 
signature date of this notice. 

Comments and questions about the 
information collection requirements 
may be directed to the NRC Clearance 
Officer, Brenda Jo. Shelton, U.S. Nuclear 
Regulatory Commission, T-5 F53, 
Washington, DC 20555-0001, by - 
telephone at 301-415-7233, or by 
Internet electronic mail to 
INFOCOLLECTS@NRC.GOV. 

Dated at Rockville, Maryland, this 3rd day 
of February 2006. 

For the Nuclear Regulatory Commission. 
Brenda Jo. Shelton, 

NRC Clearance Officer, Office of Information 
Services. 

{FR Doc. E6—2346 Filed 2—16—06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 030—05000] 


Notice of Environmental Assessment 
Related to the Issuarice of a License 
Amendment to Byproduct Material 
License No. 22-04589-01, for 
Unrestricted Release of a Former 
Facility for the Minnesota Department 
of Health, Minneapolis, MN 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Issuance of Environmental 
Assessment and Finding of No 


Significant Impact for License 
Amendment. 


FOR FURTHER INFORMATION CONTACT: 
William Snell, Senior Health Physicist, 
Decommissioning Branch, Division of 
Nuclear Materials Safety, Region III, 
U.S. Nuclear Regulatory Commission, 


2443 Warrenville Road, Lisle, Illinois 
60532; telephone: (630) 829-9871; fax _ 
number: (630) 515-1259; or by e-mail at 
wgs@nrc.gov. 

SUPPLEMENTARY INFORMATION: The U.S. 
Nuclear Regulatory Commission (NRC) 
is considering the issuance of an 
amendment to NRC Byproduct Materials 
License No. 22—04589—01, which is held 
by the Minnesota Department of Health. 
(licensee). The amendment would 
authorize the unrestricted release of the 
licensee’s former facility, located at 717 
Delaware Street, SE., Minneapolis, 
Minnesota. The NRC has prepared an 
Environmental Assessment in support 
of this action in accordance with the 
requirements of 10 CFR part 51. Based 
on the Environmental Assessment, the 
NRC has determined that a Finding of 
No Significant Impact is appropriate. 
The amendment to the Minnesota 
Department of Health’s license will be 
issued following the publication of this 
Environmental Assessment and Finding 
of No Significant Impact. 


I. Environmental Assessment 
Identification of Proposed Action 


The proposed action would approve 
the Minnesota Department of Health’s 
request to amend its license and release 
the licensee’s former facility for 
unrestricted use in accordance with 10 
CFR part 20, subpart E. The proposed 
action is in accordance with the 
Minnesota Department of Health’s 
request to the U.S. Nuclear Regulatory 
Commission (NRC) to amend its NRC 
Byproduct Material License by letters 
dated December 29, 2005 (ADAMS 
Accession No. ML060170707), and 
February 1, 2006 (ADAMS Accession 
No. ML060330301). The Mifnesota 
Department of Health was first licensed 
to use byproduct materials at its 717 
Delaware Street, SE. facility on 
November 12, 1971. The licensee is 
authorized to use byproduct materials 
for activities involving instrument 
calibration and standardization, in-vitro” 
laboratory research, and analysis of 
environmental samples. The licensee is 
or was previously authorized to possess 
and use microcurie or millicurie 
quantities of numerous byproduct 
materials, including hydrogen-3, 
carbon-14, nickel-63, strontium-90, 
cesium-137, europium-154, and radium- 
228, as well as nanocurie quantities of 
the source material thorium-230. In 
November 2005, the Minnesota 
Department of Public Health moved out 
of the facilities located at 717 Delaware 
Street, SE. 

The licensee conducted surveys of the 
facility and provided this information to 
the NRC to demonstrate that the 
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radiological condition of the facility 
located at 717 Delaware Street, SE. are 
consistent with radiological criteria for 
unrestricted use in 10 CFR part 20, 
subpart E. No radiological remediation 
activities are required to complete the 
proposed action. 


Need for the Proposed Action 


The licensee is requesting this license 
amendment because it has moved out of 
the facility at 717 Delaware Street, SE., 
and is conducting licensed activities at 
another location. The NRC is fulfilling 
its responsibilities under the Atomic - 
Energy Act to make a decision on the 
proposed action for decommissioning 
that ensures that residual radioactivity 
is reduced to a level that is. protective 
of the public health and safety and the 
environment, and allows the facility to 
be released for unrestricted use. 


Environmental Impacts of the Proposed 
Action 


The NRC staff reviewed the 
information provided and surveys 
performed by the licensee to 
demonstrate that the release of the 
facility located at 717 Delaware Street, 
SE. are consistent with the radiological 
criteria for unrestricted use specified in 
10 CFR 20.1402. Based on its review, 
the staff determined that there were no 
radiological impacts associated with the 
proposed action because no radiological 
remediation activities were required to 


complete the proposed. action, and that 


the radiological criteria for unrestricted 
use in § 20.1402 have been met. 

Based on its review, the staff 
determined that the radiological 
environmental impacts from the 
proposed action for the facility at 717 
Delaware Street, SE, are bounded by the 
“Generic Environmental Impact 
Statement in Support of Rulemaking on 
Radiological Criteria for License 
- Termination of NRC-Licensed Nuclear 
Facilities” {NUREG—1496). 
Additionally, no non-radiological or 
cumulative impacts were identified. 
Therefore, the NRC has determined that 
the proposed action will not have a 
significant effect on the quality of the 
human environment. 


Alternatives to the Proposed Action 


The only alternative to the proposed 
action of releasing the licensee’s former 
facility at 717 Delaware Street, SE. for 
unrestricted use is to take no action. 
Under the no-action alternative, the 
licensee’s facility would remain under 
an NRC license and would not be 
released for unrestricted use. Denial of 
the license amendment request would 
result in no change to current 
conditions at the 717 Delaware Street 


facility. The no-action alternative is not 
acceptable because it is inconsistent 
with 10 CFR 30.36, which requires 
licensees who have ceased licensed 
activities to begin decommissioning 
activities or submit a decommissioning 
plan, which upon approval, will be used 


- to conduct decommissioning activities. 


This alternative would impose an 
unnecessary regulatory burden in 
controlling access to the former facility 
at 717 Delaware Street, and limit 
potential benefits from the future use of 
the facility. 


Conclusion 


The NRC staff concluded that the 
proposed action is consistent with the 
NRC’s unrestricted release criteria 
specified in 10 CFR 20.1402. Because 
the proposed action will not 
significantly impact the quality of the 
human environment, the NRC staff 
concludes that the proposed action is 
the preferred alternative. 


Agencies and Persons Consulted 


The NRC staff has determined that the 
proposed action will not affect listed 
species or critical habitats. Therefore, no 
further consultation is required under 
section 7 of the Endangered Species Act. 
Likewise, the NRC staff has determined 
that the proposed action is not a type of 
activity that has potential to cause effect 
on historic properties. Therefore, 
consultation under section 106 of the 
National Historic Preservation Act is not 
required. 

Although the NRC would normally 
consult with the Minnesota Department 
of Health on this type of byproduct 
material licensing action within their 
State, because the Minnesota 
Department of Health is the licensee and 
provided the basis for this action, there 
was no additional consultation with the 
State. 


II. Finding of No Significant Impact 


On the basis of the EA in support of 
the proposed license amendment to 
release the site for unrestricted use, the 
NRC has determined that the proposed 
action will not have a significant effect 
on the quality of the human 
environment. Thus, the NRC has not 
prepared an environmental impact 
statement for the proposed action. 


III. Further Information 


Documents related to this action, 
including the application for 
amendment and supporting 
documentation, are available 
electronically at the NRC’s Electronic 
Reading Room at http://www.nrc.gov/ 
reading-rm/adams.html. From this site, 


"you can access the NRC’s Agencywide 


Document Access and Management 
System (ADAMS), which provides text 


. and image files of NRC’s public 


documents. If you do not have access to 
ADAMS, or if there are problems in . 


‘ accessing the documents located in 


ADAMS, contact the NRC Public 
Document Room (PDR) Reference staff 
at 1-800-397-4209, 301-415-4737, or 
by e-mail to pdr@nrc.gov. The 
documents and ADAMS accession 
numbers related to this notice are: 


1. Norman A. Crouch, Ph.D., 
Minnesota Department of Health, letter 
to Williarh Snell, U.S. Nuclear 
Regulatory Commission, December 29, 
2005 (ADAMS Accession No. 
ML060170707). 


2. Norman A. Crouch, Ph.D., 
Minnesota Department of Health, letter 


to William Snell, U.S. Nuclear 


Regulatory Commission, February 1, 
2006 (ADAMS Accession No. 
ML060330301). 


3. U.S. Nuclear Regulatory 
Commission, ‘Environmental Review 
Guidance for Licensing Actions 
Associated with NMSS Programs,” 
NUREG-1748, August 2003. 


4. U.S. Nuclear Regulatory 
Commission, “Generic Environmental 
Impact Statement in Support of 
Rulemaking on Radiological Criteria for 
License Termination of NRC-Licensed 
Nuclear Facilities,’”” NUREG—1496, 
August 1994. 


5. NRC, NUREG-1757, “Consolidated 
NMSS Decommissioning Guidance,” 
Volumes 1-3, September 2003. 

Documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, O 1 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a fee. 


Dated at Lisle, Illinois, this 8th day of 
February 2006. 

For the Nuclear Regulatory Commission. 
Jamnes L. Cameron, 
Chief, Decommissioning Branch, Division of 
Nuclear Materials Safety, Region III. 
[FR Doc. 06-1510 Filed 2-16-06; 8:45 am] 
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NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 030-—34325] 


Notice of Environmental Assessment 
Related to the Approval for the 
Department of Veterans Affairs To 
Issue an Amendment to a Materials 
Permit for the Unrestricted Release of 
an liliana Health Care System Facility 
in Danville, IL 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Issuance of environmental 
assessment and finding of no significant 
impact for license amendment. 


FOR FURTHER INFORMATION CONTACT: 
William Sneil, Senior Health Physicist, 
Decommissioning Branch, Division of 
Nuclear Materials Safety, Region II, 
U.S. Nuclear Regulatory Commission, 
2443 Warrenville Road, Lisle, Illinois 
60532; telephone: (630) 829-9871; fax 
number: (630) 515-1259; or by e-mail at, 
wgs@nrc.gov. 

SUPPLEMENTARY INFORMATION: The U.S. 
Nuclear Regulatory Commission (NRC) 
is considering allowing the Department 
of Veterans Affairs (DVA) to issue an 
amendment to a materials permit in 
accordance with NRC Byproduct 
Materials License No. 03—23853-01VA. 
The NRC approval would allow the 
DVA to authorize the unrestricted 
release of Building 13 of the DVA’s 
Illiana Health Care System facility at 
1900 East Main Street in Danville, 
Illinois. The NRC has prepared an 
Environmental Assessment in support 
of this action in accordance with the 
requirements of 10 CFR Part 51. Based 
on the Environmental Assessment, the 
NRC has determined that a Finding of 
No Significant Impact is appropriate. 
The permit amendment by the DVA will 
be allowed following the publication of 
this Environmental Assessment and 
Finding of No Significant Impact. 


: I. Environmental Assessment 


Identification of Proposed Action 


The proposed action would approve 
DVA’s request to issue an amendment to 
a materials permit to release Building 13 
of the DVA’s Danville, Illinois facility 
for unrestricted use in accordance with 
10 CFR Part 20, Subpart E. The. 
proposed action is in accordance with 
the DVA’s request to the U.S. Nuclear 
Regulatory Commission (NRC) on 
November 18, 2005 (ADAMS Accession 
No. ML053260120), to approve the 
release of the facility for unrestricted 
use, and is consistent with the current 
NRC policy to review all DVA permittee 
requests for the release of buildings for 


unrestricted use where radioactive 
materials with a half-life greater than 
120 days were used. The DVA identified 
two isotopes of concern with half-lives 
greater than 120 days that it used in 
Building 13 of the Danville, Illinois 
facility: hydrogen-3 and carbon-14. The 


- DVA has been authorized to use 


byproduct material for medical 
diagnosis, therapy, and research at 
Building 13 of the Danville, Illinois 
facility since 1975. 

The DVA conducted surveys of the 
facility and provided this information to 
the NRC to demonstrate that the 
radiological conditions at Building 13 of 
the Danville, Illinois facility are 
consistent with radiological criteria for 
unrestricted use in 10 CFR Part 20, 
Subpart E. No radiological remediation 
activities are required to complete the 
proposed action. 


Need for the Proposed Action 
The DVA is requesting approval of 


this permitting action because it no 


longer plans to use Building 13 of the 
Danville, Illinois facility for NRC- 
permitted activities. The NRC is 
fulfilling its responsibilities under the 
Atomic Energy Act to make a decision 
on the proposed action for 
decommissioning that ensures that 
residual radioactivity is reduced to a 
level that is protective of the public 
health and safety and the environment, 
and allows the DVA to authorize the 
Danville, Illinois facility to be released 
for unrestricted use. 


Environmental Impacts of the Proposed 
Action 


The NRC staff reviewed the 
information provided and surveys 
performed by the DVA to demonstrate 
that the release of Building 13 of DVA’s 
Illiana Health Care System facility at 
1900 East Main Street in Danville, 
Illinois, is consistent with the 
radiological criteria for unrestricted use 
specified in 10 CFR 20.1402. Based on 
its review, the staff determined that 


there were no radiological impacts 


associated with the proposed action 
because no radiological remediation 
activities were required to complete the 
proposed action, and that the 
radiological criteria for unrestricted use 
in § 20.1402 have been met. 

Based on its review, the staff 
determined that the radiological 
environmental impacts from the 
proposed action for Building 13 of the 
DVA Illiana Health Care System facility 
are bounded by the “Generic 
Environmental Impact Statement in 
Support of Rulemaking on Radiological 
Criteria for License Termination of NRC- 
Licensed Nuclear Facilities” (NUREG— 


1496). Additionally, no non-radiological . 
or cumulative impacts were identified. 
Therefore, the NRC has determined that 
the proposed action will not have a 
significant effect on the quality of the 
human environment. 


Alternatives to the Proposed Action 


The only alternative to the proposed 
action of releasing Building 13 of the 
DVA’s Illiana Health Care System 
facility for unrestricted use is to take no 
action. Under the no-action alternative, 
Building 13 of the DVA’s Danville, 
Illinois facility would remain a location 
of use on the Illiana Permit under the 
DVA’s NRC license and would not be 
released for unrestricted use. Denial of 
the license amendment request would 
result in no change to current 
conditions at the DVA facility. The no- 
action alternative is not acceptable 
because it is inconsistent with 10 CFR 
30.36, which requires licensees who 
have ceased licensed activities to begin 
decommissioning activities or submit a 
decommissioning plan, which upon 
approval, will be used to conduct 
decommissioning activities. This 
alternative also would impose an 
unnecessary regulatory burden and limit 
potential benefits from the future use of 
Building 13 of the DVA’s Illiana Health 
Care System facility. 


_ Conclusion 


The NRC staff concluded that the 
proposed action is consistent with the 
NRC unrestricted release criteria 
specified in 10 CFR 20.1402. Because 
the proposed action will not 
significantly impact the quality of the 
human environment, the NRC staff 
concludes that the proposed action is 
the preferred alternative. 


Agencies and Persons Consulted 


The NRC staff has determined that the 
proposed action will not affect listed 
species or critical habitats. Therefore, no 
further consultation is required under 
Section 7 of the Endangered Species 
Act. Likewise, the NRC staff has 
determined that the proposed action is 
not a type of activity that has potential 
to cause effect on historic properties. 
Therefore, consultation under Section 
106 of the National Historic 
Preservation Act is not required. 

The NRC consulted with the Illinois 


‘Emergency Management Agency on the 


action. The Illinois Emergency 
Management Agency, Division of 
Nuclear Safety, Radioactive Materials 
Section, was provided the draft EA for 
comment on February 3, 2006. Mr. 
Daren Perrero, Health Physicist, with 
the Radioactive Materials Section, 
responded to the NRC by e-mail on 
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February 8, 2006, indicating that the 

State had no comments regarding the 

NRC Environmental Assessment for the 

release of the DVA’s Danville, Illinois 

facility. 

II. Finding of No Significant Impact 
On the basis of the EA in support of 


For the Nuclear Regulatory Commission. 
Jamnes L. Cameron, 
Chief, Decommissioning Branch, Division of 
Nuclear Materials Safety, Region III. 
[FR Doc. E6—2327 Filed 2-16-06; 8:45 am] 
BILLING CODE 7590-01-P 


the proposal to allow the DVA to release POSTAL RATE COMMISSION 


the site for unrestricted use, the NRC 


has determined that the proposed action Facility Tour 


will not have a significant effect on the 
quality of the human environment. 
Thus, the NRC has not prepared an 
environmental impact statement for the 
proposed action. 


Further Information 


Documents related to this action, 
including the application for 
amendment and supporting 
documentation, are available 
electronically at the NRC’s Electronic 
Reading Room at http://www.nrc.gov/ 
reading-rm/adams.html. From this site, 
you can access the NRC’s Agencywide 
Document Access and Management 
System (ADAMS), which provides text 
and image files of NRC’s public 
documents. If you do not have access to 
ADAMS, or if there are problems in 
accessing the documents located in 
ADAMS, contact the NRC Public 
Document Room (PDR) Reference staff 
at 1-800-397-4209, 301-415-4737, or 
by e-mail to pdr@nrc.gov. The 
documents and ADAMS accession 
numbers related to this notice are: 

1. E. Lynn McGuire, Department of 
Veterans Affairs, letter to U.S. Nuclear 
Regulatory Commission, November 18, 
2005 (ADAMS Accession No. 
ML053260120). 

2. U.S. Nuclear Regulatory 
Commission, “Environmental Review 
Guidance for Licensing Actions 
Associated with NMSS Programs,” 
NUREG-—1748, August 2003. 

3. U.S. Nuclear Regulatory 
Commission, “Generic Environmental 
Impact Statement in Support of 
Rulemaking on Radiological Criteria for 
License Termination of NRC-Licensed 
Nuclear Facilities,” NUREG-1496, 
August 1994. 

4. NRC, NUREG-1757, “Consolidated 
NMSS Decommissioning Guidance,” 
Volumes 1-3, September 2003. 

Documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, O 1 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a fee. 


Dated at Lisle, Illinois, this 9th day of 
February, 2006. 


AGENCY: Postal Rate Commission. 
ACTION: Notice of Commission tour. 


SUMMARY: Postal Rate Commissioners 
and advisory staff members will tour a 
Netflix facility in Rockville, Maryland 
on February 15, 2006. The purpose of 
the tour is to observe operations. 
DATES: February 25, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Steven Williams, Secretary, Postal Rate 
Commission, (202) 789-6842. 


Steven W. Williams, 
Secretary. 


[FR Doc. 06-1540 Filed 2-16-06; 8:45 am] 
BILLING CODE 7710-FW-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Submission for OMB Review; 
Comment Request 


Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549. 

Extension: 

Rule 11a1—1(T); OMB Control No. 3235-— 
0478; SEC File No. 270-428. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(“Commission’’) has submitted to the 
Office of Management and Budget 
requests for extension of the previously 
approved collection of information 
discussed below. 


Rule 11a1-1(T)—Transactions Yielding 
Priority, Parity, and Precedence 


On January 27, 1976, the Commission 
adopted Rule 11a1—1(T) under the 
Securities Exchange Act of 1934 


(“Exchange Act”) to certain exempt 


transactions of exchange members for 
their own accounts that would 
otherwise be prohibited under Section 
11(a) of the Exchange Act. The rule 
provides that a member’s proprietary 
order may be executed on the exchange 
of which the trader is a member, if, 
among other things: (1) The member 


discloses that a bid or offer for its 
account is for its account to any member 
with whom such bid or offer is placed 
or to whom it is communicated; (2) any 
such member through whom that bid or 
offer is communicated discloses to 
others participating in effecting the 
order that it is for account of a member; 
and (3) immediately before executing 
the order, a member (other than a 
specialist in such security) presenting 
any order for the account of a member 
on the exchange clearly announces or 
otherwise indicates to the specialist and 
to other members then present that he 
is presenting an order for the account of 
a member. 

Without these requirements, it would 
not be possible for the Commission to 
monitor its mandate under the Exchange 
Act to promote fair and orderly markets 
and ensure that exchange members 
have, as the principle purpose of their 
exchange memberships, the conduct of 
a public securities business. 

There are approximately 1,000 
respondents that require an aggregate 
total of 333 hours to comply with this 
rule. Each of these approximately 1,000 
respondents makes an estimated 20 
annual responses, for an aggregate of 
20,000 responses per year. Each 
response takes approximately 1 minute 
to complete. Thus, the total compliance, 
burden per year is 333 hours (20,000 
minutes/60 minutes per hour = 333 
hours). The approximate cost per hour 
is $100, resulting in a total cost of 
compliance for the respondents of 
$33,333 (333 hours @ $100). 

Compliance with Rule 11a1-1(T) is 
necessary for exchange members to 
make transactions for their own 
accounts under a specific exemption 
from the general prohibition of such 
transactions under Section 11(a) of the 
Exchange Act. Compliance with Rule 
11a1-—1(T) does not involve the 
collection of confidential information. 
Rule 11a1—1(T) does not have a record 
retention requirement per se. However, 
responses made pursuant to Rule 11a1-— 
1(T) are subject to the recordkeeping 
requirements of Rules 17a—3 and 17a—4. 
Please note that an agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid control number. 

Written comments regarding the 
above information should be directed to 
the following persons: (i) Desk Officer 
for the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 10102, 
New Executive Building, Washington 
DC 20503 or by sending an e-mail to 
David_Rostker@omb.eop.gov; and (ii) R. 
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Corey Booth, Director/Chief Information 

Officer, Office of Information 

Technology, Securities and Exchange 

Commission, 100 F Street, NE., 

Washington, DC 20549. Comments must. 

be submitted to OMB within 30 days of 

this notice. 
Dated: February 7, 2006. 

Nancy M. Morris, 

Secretary. 

[FR Doc. E6—2297 Filed 2—16—06; 8:45 am] 

BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-53271; File No. SR-ISE- 
2005-46] 


Self-Regulatory Organizations; 
International Securities Exchange, Inc.; 
Order Approving a Proposed Rule 
Change Relating to the Operation of 
Primary Market Maker Memberships 


February 10, 2006. 
I. Introduction 


On September 27, 2005, the 
International Securities Exchange, Inc. 
(“ISE” or ‘““Exchange’’) filed with the . 
Securities and Exchange Commission 
(“Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘“‘Act’’)1 and Rule 19b—4 
thereunder,” a proposed rule change to 
amend its rules to increase the 
maximum number of Primary Market 
Maker (““PMM”’) memberships that an 
ISE member may operate from two PMM 
memberships to three PMM 
memberships. The proposed rule change 
was published for comment in the 
Federal Register on December 6, 2005.3 
The Commission received no comment 
letters regarding the proposal. This 
order approves the proposed rule 
change. 


II. Description of Proposed Rule 


The Exchange proposes to amend ISE 
Rule 303(b) to increase from two to 
three the maximum number of PMM 
memberships that an ISE member may 
operate. According to ISE’s Certificate of 
Incorporation (‘‘Certificate’’) 4 and ISE’s 
Amended and Restated Constitution 
(“Constitution’’),5 each PMM 
membership is represented by a single 
share of ISE Class B Common Stock, 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3 See Securities Exchange Act Release No. 52856 
(November 30, 2005), 70 FR 72684 (December 6, 
2005) (‘‘Notice’”’). 

4 See Article Fourth, Section II(b)(ii)(A) of the 
Certificate. 

5 See Article XIII, Section 13.1 of the 
Constitution. 


Series B—1, of which there are 10 shares 
authorized and outstanding.® ISE 
represents that it currently has seven 
PMMs operating the ten PMM 
memberships; three PMMs each operate 
two PMM memberships, and the 
remaining-four PMMs each operate one 
PMM membership. ISE’s Certificate 
prohibits an ISE member from owning 
or voting the shares representing more 
than 20% of any class or series of ISE 
capital stock.” Current ISE Rule 303(b) 
prohibits an ISE member from 
exercising the trading privileges 
associated with (i.e., operating) more 
than one PMM membership, but permits 
the ISE Board of Directors (“ISE Board’’) 
to waive this restriction and allow an 
ISE member (together with its affiliates) 
to exercise the trading privileges 
associated with 20% of the outstanding 
PMM memberships. To waive this 
restriction, the ISE Board must make a 
finding of “‘good cause.” Taken 
together, ISE’s Certificate and ISE Rule 
303(b) currently prohibit an ISE member 
from owning, voting, or operating more 
than 20% of the outstanding PMM 
memberships.2 

The proposed rule change would 
amend ISE Rule 303(b) to increase the 
maximum number of PMM 
memberships an ISE member may 
operate, upon the ISE Board’s approval, 
from 20% of the outstanding PMM_ 
‘memberships (two PMM memberships) 
to 30% of the outstanding PMM 
memberships (three PMM 
memberships). The proposed rule 
change also would add proposed 
Supplementary Material .02 to ISE Rule 
303, which would prohibit the ISE 
Board from approving any such 
arrangement in which a PMM would 
gain ownership or voting rights in 
excess of those permitted under ISE’s 
Certificate or Constitution. Because the 
proposal would not alter the 20% 
ownership and voting limits currently 
set forth in ISE’s Certificate that apply 


*6 See Article Fourth, Section II(b)(i) of the 
Certificate. 

7 See Article Fourth, Sections IfI(a)(ii) and (b)(i) 
of the Certificate. 

8 Supplementary Material .01 to ISE Rule 303 
provides that the ISE Board, when making its 
determination of whether good cause has been 
shown, the ISE Board must consider whether an 
operational, business or regulatory need to operate 
more than one PMM membership has been 
demonstrated. It further provides that the ISE Board 
is only allowed to approve the operation of 
additional PMM memberships when, in its 
judgment, such action is in the best interest of the 
Exchange. 

®°The Commission notes that ISE recently filed a 
proposed rule change that would restructure the 
Exchange but would retain its existing 20% 
ownership and voting limitations applicable to ISE 
members as part of the proposed reorganization. See 
File No. SR-ISE—2006-—04. 


to ISE members, the proposal would 
allow a member to operate up to 30% 

of the outstanding PMM memberships, 
upon receiving Board approval, but only 
in the event that such member did not 
own or vote more than 20% of such 
PMM memberships. 

III. Discussion 

After careful review, the Commission 
finds that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.'° In particular, the 
Commission believes that the proposal 
is consistent with the requirements of 
Section 6(b)(5) of the Act,?? which 
requires, among other things, that the 
rules of a national securities exchange 
be designed to promote just and 
equitable principles of trade and to 
remove impediments to and perfect the 
mechanisms of a free and open market 
and a national market system. 

The Commission notes that the 
proposed change to ISE Rule 303(b) 
would increase the maximum number of 
PMM memberships that an ISE member . 
could operate from two to three PMM 
memberships. The provisions of ISE’s 
Certificate that currently prohibit an ISE 
member from owning, directly or 
indirectly, or voting more than 20% of 
the outstanding shares of any class or 
series of ISE capital stock would not be 
altered by this proposal. Rather, in 
proposed Supplementary Material .02 to 
ISE Rule 303, the ISE Board would be 
prohibited from allowing a member to 
operate a third PMM membership if 
such an arrangement would violate any 
ownership and voting limits contained 
in ISE’s Certificate or Constitution. In 
essence, the proposal would permit the 
Board to approve an ISE member to 
acquire the trading privileges to operate 
a third PMM membership through a 
leasing arrangement with an unaffiliated 
person or entity, where the lessor 
retains all of the ownership and voting 
rights associated with that PMM 
membership. 

As the Commission has stated 
previously, a regulatory concern can 
arise if a member’s interest in an 
exchange becomes so large as to cast 
doubt on whether the exchange can 
fairly and objectively exercise its self- 
regulatory responsibilities with respect 
to that member.1? For example, a 


10 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

1115 U.S.C. 78f(b)(5). 

12 See Securities Exchange Act Release Nos. 
53128 (January 13, 2006), 71 FR 3550 (January 23, 

Continued 


8626 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006 / Notices 


member that directly or indirectly 
controls an exchange might be tempted 
to exercise that controlling influence by 
directing the exchange to refrain from 
diligently monitoring and surveiling the 
member’s conduct or diligently 
enforcing its rules and the federal 
securities laws with respect to conduct 
by the member that violates such 
provisions. 

The Commission believes that the 
proposal would not give rise to concerns 
about the Exchange’s ability to 
effectively carry out its regulatory 
responsibilities under the Act because 
the proposed rule change preserves 
existing ownership and voting 
limitations. 

In light of the foregoing, the 
Commission believes that the 
Exchange’s proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder. 


IV. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,13 that the 
proposed rule change (File No. SR-ISE- 
2005-46) is approved. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.'4 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—2300 Filed 2-16-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-53275; File No. SR-NYSE- 
2006-02] 


Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Notice of 
Filing and immediate Effectiveness of 
Proposed Rule Change Relating to 
Extension of Two Crossing Sessions 
in the Exchange’s Off-Hours Trading 
Facility 


February 13, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act’’)? and Rule 19b—4 thereunder,? 
notice is hereby given that on January 
25, 2006, the New York Stock Exchange, 


2006); 51149 (February 8, 2005), 70 FR 7531 
(February 14, 2005) (SR-CHX-2004-26); 49718 
(May 17, 2004), 69 FR 29611 (May 24, 2004) (SR- 
PCX-—2004—08); 49098 (January 16, 2004), 69 FR 
3974 (January 27, 2004) (SR-Phlx—2003-73); and 
49067 (January 13, 2004), 69 FR 2761 (January 20, 
2004) (SR-BSE-2003-19). 

1315 U.S.C. 78s(b)(2). 

1417 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 


Inc. (“NYSE” or “Exchange”’) filed with 
the Securities and Exchange 
Commission (‘“‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. The 
Exchange filed the proposed rule change 
pursuant to Section 19(b)(3)(A) of the 
Act? and Rule 19b—4(f)(6) thereunder, 
which renders it effective upon filing 
with the Commission.* The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The NYSE proposes to extend until 
February 1, 2007 the following pilot 
programs (“Pilots”): Crossing Session 
Ill, for the execution of guaranteed price 
coupled orders by member 
organizations to fill the balance of 
customer orders at a price that was 
guaranteed to a customer prior to the 
close of the Exchange’s 9:30 a.m. to 4 
p.m. trading session (“Crossing Session 
III’); and Crossing Session IV, whereby 
an unfilled balance of an order may be 
filled at a price such that the entire 
order is filled at no worse price than the 
Volume Weighted Average Price 
(“VWAP”’) for the subject security . 
(“Crossing Session IV’). The text of the 
proposed rule change is available on the 
NYSE’s Web site (http://www.nyse.com), 
at the NYSE’s Office of Secretary, and at 
the Commission’s Public Reference 
Room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NYSE included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The Exchange has prepared 
summaries set forth in Sections A, B, 
and C below of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose : 

In SR-NYSE-2002-40,5 the 
Commission approved an order 
establishing two new crossing sessions 


315 U.S.C. 78s(b)(3)(A). 

417€FR 240.19b—4(f)(6). 

5 See Securities Exchange Act Release No. 48857 
— 1, 2003), 68 FR 68440 (December 8, 
2003). 


(Crossing Sessions III and IV) in the 


Exchange’s Off-Hours Trading Facility 
(“OHTF’”’) as pilot programs that expired 
on December 1, 2004. Subsequently, the 
Commission published a notice of filing 
and immediate effectiveness of a 
proposed rule change extending the 
Pilots until February 1, 2006.° This 
proposal extends the Pilots until 
February 1, 2007.” Crossing Sessions III 
and IV are described below. 


Background 


The purpose of SR-NYSE-2002—40 
was to add two additional “Crossing 
Sessions” (Crossing Sessions III and IV) 
to the Exchange’s OHTF. Before SR- 
NYSE-2002-40, the OHTF consisted of 
Crossing Sessions I and II. Crossing 
Session I permits the execution, at the 
Exchange’s closing price, of single- 
stock, single-sided closing price orders 
and crosses of single-stock, closing price 
buy and sell orders. Crossing Session II 
permits the execution of crosses of 


. multiple-stock (“‘basket’’) aggregate 


priced buy and sell orders. For Crossing 
Session II, trade reporting is 
accomplished by reporting to the 
Consolidated Tape the total number of 
shares and the total market value of the 
aggregate-price trades. There is no 
indication of the individual component 
stocks involved in the aggregate-price 
transactions. 


Crossing Session III 


In the instant proposed rule change, 
the Exchange is proposing to extend 
until February 1, 2007, the Pilot in 
Crossing Session III. Crossing Session III 
is described in NYSE Rule 907. This 
Pilot would continue to allow for the 
execution on the NYSE of “guaranteed 
price coupled orders” whereby member 
organizations could fill the unfilled 
balance of a customer order at a price 
which was guaranteed to the customer 
prior to the close of the Exchange’s 9:30 
a.m. to 4 p.m. trading session. 


The Granting of “Upstairs Stops” 


In serving their institutional 
customers, member firms may offer 
them a guarantee that a large size order 
will receive no worse than a particular 
price. Such a practice is usually referred 
to as an “‘upstairs stop,” meaning that 


6 See Securities Exchange Act Release No. 51091 
(January 28, 2005), 70 FR 6484 (February 7, 2005) 
(SR-NYSE-2005-01). 

7 The NYSE confirmed that the Pilots will 
continue to function in the same manner that they 
operated prior to the one-year extension. Telephone 
conversation between Donald Siemer, Director, 
Market Surveillance, NYSE, Joseph P. Morra, 
Special Counsel, Division of Market Regulation 
(“Division’’), Commission and Johnna B. Dumler, 
Attorney, Division, Commission on February 10, 
2006. 
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the firm guarantees that its customer’s 
order will be executed at no worse price 
than the agreed-upon, guaranteed price, 
with the member firm trading for its 
own account, if necessary, to effectuate 
the guarantee. 

“Typically, a member firm will seek to 
execute as much of the order as possible 
during the trading day at or below the 
“stop” price (in the case of a buy order) 
or at or-above the “stop” price (in the: 
case of a sell order). Any portion of the 


order not filled during the trading day 


will be completed after hours, with the 
firm either buying from, or selling to, its 


customer at a price which ensures that | 


the entire order is executed at a price 


which is no worse than the “‘stop”’ price. 


Member firms typically execute the 
unfilled balance of the order, after the 
U.S. Consolidated Tape is closed, in the 
London over-the-counter market, where 
trades are not reported in real time. The 


_purpose of this is simply to minimize 
_the possibility that other market 
' participants may ascertain the firm’s, or 


the customer’s inventory position, and 
possibly trade in the subject security to 


the detriment of the firm that granted 


the “upstairs stop.” According to the 
Exchange, it is more transparent to print 
the trade in the NYSE primary market 
during U.S. Consolidated Tape hours. 


Crossing Session IV 


The Exchange is also proposing to 
extend the Pilot in Crossing Session IV 
(which is also described in NYSE Rule 
907), until February 1, 2007. Crossing 
Session IV is a facility whereby member 
organizations may fill the unfilled 
balance of a customer’s order at a price 
such that the overall order is filled at a 
price that is no worse than the VWAP 
for the subject security on that trading 
day. The member organization would be 
required to document its VWAP 
agreement with the customer and the 
basis upon which the VWAP price 
would be determined. 


Operation of Crossing Sessions 


As described in NYSE Information- 
Memos 04-30 and 05-57 and NYSE 
Rule 907, Crossing Session III and 
Crossing Session IV would continue to 
operate as follows: 

(i) The original order as to which an 
“upstairs stop” or “VWAP” has been 
granted may be of any size; 

(ii) The customer must have received 
a ‘‘stop” (guaranteed price) or VWAP for 
the entire order; 

(iii) The member firm must record all 
details of the order, including the price 
it has guaranteed its customer or that 
the entire order will be filled at no 
worse than the VWAP; 


(iv) An order or the unfilled balance 
of an order that would be executed in 
Crossing Session III or Crossing Session 
IV may be of any size; 

(v) The customer’s order must be 
executed in Crossing Session III or 
Crossing Session IV at a price that 
ensures that the entire order is executed 
at a price that is no worse than the 
guaranteed price or the VWAP; 


(vi) Orders may be entered in Crossing 
Session III or Crossing Session IV 
between 4 p.m. and 6:30 p.m., and must 
be identified as either a Crossing 
Session III or Crossing Session IV order; 


(vii) Member firms will receive an 
immediate report of execution upon 
entering an order into Crossing Session 
III or Crossing Session IV; 


‘ (viii) Orders may be entered into 
Crossing Session III for execution at 
prices outside the trading range in the - 
subject security during the 9:30 a.m. to 
4 p.m. trading session; 


(ix) Orders may not be entered into 
Crossing Session III or Crossing Session 
IV in a security that is subject to a 
trading halt at the close of the regular 
9:30 a.m. to 4 p.m: trading session; and 


(x) At 6:30 p.m., the Exchange will 
print trades reported through Crossing 
Session III as guaranteed price coupled 
orders or in Crossing Session IV as 
VWAP executions. 


2. Statutory Basis 


NYSE believes that the proposed rule 
change is consistent with Section 6 of 
the Act® in general, and furthers the 
objectives of Section 6(b)(5) of the Act 9 
in particular, in that it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system and, in general, to protect 
investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will i impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 


' Members, Participants or Others 


The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 


815 U.S.C. 78f(b). 


915 U.S.C.-78f(b)(5). 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for _ 
Commission Action 


Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant - 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, it has 
‘become effective pursuant to Section 
19(b)(3)(A)*° and Rule 19b—4(f)(6) 
thereunder.’! At any time within 60 
days of the filing of the proposed rule 
change, the Commission may summarily 
-abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherWvise in furtherance of the 
purposes of the Act. 

NYSE has asked the Commission to 
waive the five-day pre-filing notice 
requirement and the 30-day operative 
delay. The Commission believes such 
waiver is consistent with the protection 
of investors and the public interest 
because it would allow the Pilots to 
operate without interruption. For this 
reason, the Commission designates the 
proposal to be operative upon filing 
with the Commission. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule . 

change is consistent with the Act. 
Comments may be submitted by any of 


the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

¢ Send e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NYSE-2006-—02 on the 
subject line. 


Paper Comments 


¢ Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-NYSE-—2006-02. This file 
number should be included on the 
subject line if e-mail is used. To help the 


10 45 U.S.C. 78s(b)(3)(A). 

1117 CFR 240.19b—4(f)(6). 

12 For purposes only of waiving the 30-day pre- 
operative period, the Commission has considered 
the proposed rule’s impact on efficiency, 
competition and capital formation. 15 U.S.C. 78c(f). 
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Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro/shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NYSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File number 
SR-NYSE-2006-02 and should be 
submitted by March 10, 2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to 
authority.13 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—2299 Filed 2-16-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—53267; File No. SR-OCC- 
2005-25] 


Self-Regulatory Organizations; The 
Options Clearing Corporation; Notice 
of Filing and immediate Effectiveness 
of a Proposed Rule Change Relating to 
Adjustment Panels 


February 9, 2006. 

- Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”’),? notice is hereby given that on 
December 23, 2005, The Options 
Clearing Corporation (““OCC’’) filed with 
the Securities and Exchange 
Commission (““Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which items 
have been prepared primarily by OCC. 
OCC filéd the proposed rule change 
pursuant to Section 19(b)(3)(A) of the 
Act? whereby the proposal was effective 


1317 CFR 200.30—3(a)(12). 
145 U.S.C. 78s(b)(1). 
215 U.S.C. 78s(b)(3)(A)(ii). 


upon filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change amends 


- certain By-Law provisions in order to 


consolidate common policies and 
procedures relevant to adjustment 
panels that act from time to time on 
behalf of OCC to adjust the terms of 
outstanding cleared contracts to reflect 
events affecting the issuer of the 
instrument underlying the relevant 


“contract. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed sand 
Change 

In its filing with the Commission, 
OCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. OCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


As currently in effect, Article VI 
(Clearance of Exchange Transactions) 
Section 11 (Adjustments Panel Policies 
and Procedures) paragraph (b) of OCC’s 
By-Laws provides that adjustments are 
to be made by OCC’s Securities 
Committee and describes factors to be 
taken into account by the Securities 
Committee in making adjustments. 
Under Article VI, Section 11(k), also as 
currently in effect, the authority of the 
Securities Committee to make 
adjustment determinations in particular 
cases is delegated to adjustment panels 
whose actions are deemed to constitute 
actions by the Securities Committee. — 
Article VI, Section 11(k) sets forth 
procedures governing matters such as 
adjustment panel composition and 
voting. Several other articles of the By- 
Laws that are applicable to specific 
products other than stock options also 
provide for adjustment panels and 
incorporate certain provisions of the. 
current Article VI, Section 11(k) by 
reference. Specifically, these other 
articles and the relevant sections are: 


3The Commission has modified parts of these 
statements. 


Article XV (Foreign Currency Options), 
Section 4; Article XVII (Index Options), 
Section 3; Article XX (Cross-Rate * 
Foreign Currency Options), Section 4; 
Article XXII (Cash-Settled Foreign 
Currency Options), Section 3; Article 
XXIII (Flexibly Structured Index 
Options), Section 4; and Article XXIV 
(BOUNDs), Section 6. These adjustment 
provisions, which are generally 
duplicative of those in Article VI, 
Section 11(k), inadvertently omit the 
conflict of interest provision of Article 
VI, Section 11(k) that prohibits persons 
with a financial interest in the 
adjustment from serving on an 
adjustment panel. Although the 
adjustment provisions governing 
products other than stock options 
incorporate by reference some policies 
and procedures from Article VI, Section 
11, they repeat other provisions. 

In order to correct the inadvertent 
exclusion of the conflict of interest 
provision and to eliminate repetitive 
language, thereby decreasing the 
potential for inadvertent inconsistencies 
between the adjustment provisions of 
the various articles of the By-Laws if 
one or more of such provisions were 
amended in the future, OCC proposes to 
revise Section 11 of Article VI to be 
generally applicable to all adjustment 
panels regardless of the product type 
and to insert cross-references to Section 


‘11 in the other articles where 


appropriate. In addition, OCC is 
proposing to add Section 11A to Article 
VI that will preserve those paragraphs of 
the existing Section 11 that apply 
specifically to stock options. 

Proposed Section 11(a)-(c) of Article 
VI is largely a restatement of policies 
and procedures currently applicable to 
the Securities Committee and 
adjustment panels acting on its behalf as 
found in existing Sections 11(b) and (k) 
of Article VI. In proposed Article VI, 
Section 11(a), the list of factors which 
the Securities Committee may consider 
in making an adjustment determination 
is a comprehensive list of such factors, 
some of which may not be applicable to 
a particular cleared contract. In 
proposed Article VI, Section 11(c), the 
term ‘‘cleared contracts” replaces 
references to ‘‘option contracts and 
BOUNDs” in the corresponding 
sentences of existing Section 11(k). 

Proposed Section 11A of Article VI is 


- arestatement of existing Section 11(a) 
- and (c)-(j) of Article VI except for 


revisions to reflect proper references to 
Section 11A or Section 11, as 

o preserve stockholder prerogatives, 
Article XI (Amendment of the By-Laws 
and Rules), Section 1, which requires 
stockholder approval for amendments to 
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specified By-Law provisions, including 
existing Article VI, Section 11, is 
revised to include new Section 11A as 
well. 

Minor technical changes are made to 
Article XII, Section 3(a). OCC is also 
proposing to delete references to ECU- 
based foreign currency options and their 
treatment by the adjustment panel ‘in 
Article XV (Foreign Currency Options), 
Section 4 and Interpretation .02 
thereunder; Article XX, Section 4 and 
Interpretation .02 thereunder; and 
Article XXII, Section 3 because the 


- transition from ECUs to the euro, which 


does not have constituent currencies, is 
complete and because references to 
ECUs and EMUs are obsolete. 

OCC believes that the proposed rule 
change is consistent with the purposes 
and requirements of Section 17A of the 
Act because it is designed to ensure 
uniform standards and procedures to 
the extent possible for adjustments to 
the terms of outstanding contracts 
cleared by OCC and therefore to 
promote the prompt and accurate 
clearance and settlement of securities 
transactions. The proposed rule change 
is not inconsistent with the rules of 


OCC, including any rules proposed to be, 


amended.4 


(B) Self-Regulatory Organization 
Statement on Burden on Competition 


OCC does not believe that the 
proposed rule change would impose any 
burden on competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were not and are 
not intended to be solicited with respect 
to the proposed rule change, and none 
have been received. 


III. Date of Effectiveness of the — 
Proposed Rule Change and Timing for 
Commission Action - 


The foregoing proposed rule. change 
has become effective pursuant to 
Section 19(b)(3)(A)(iii) of the Act 5 and 
Rule 19b—4(f)(4) § thereunder because it 
effects a change in an existing service of 
a registered clearing agency that (i) does 
not adversely affect the safeguarding of 
securities or funds in the custody or 
control of the clearing agency’or for 
which it is responsible; and (ii) does not 


4OCC intends to file an amendment to File SR—- 
OCC-2004—21, which proposes to add a new Article 
XIV to OCC’s By-Laws in connection with the 
proposed trading of fixed return options, to make 
conforming changes to the adjustment provisions of 
new Article XIV. 
515 U.S.C. 78s(b)(3)(A)(iii). 

617 CFR 240.19b—4(f)(4). 


significantly affect the respective rights 
or obligations of the clearing agency or 
persons using the service. At any time 
within 60 days of the filing of the 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or otherwise 
in furtherance of the purposes of the 
Act. 


VI. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtmil) or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Nuniber SR-OCC-2005-25 on the - 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., ngs. DC 
20549-1090. 

All submissions should refer to File 
Number SR-OCC-2005-25. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent ~ 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 


_ Commission, and all written 


communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the" 
provisions of 5 U.S.C. 552, will be 


_available for inspection and copying in 


the Commission’s Public Reference 
Section, 100 F Street, NE., Washington, 
DC 20549. Copies of such filing also will 
be available for inspection and copying 
at the principal office of OCC and on 
OCC’s Web site at 
www.optionsclearing.com. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 


information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR—OCC-2005—25 and should 
be submitted on or before March 10, 
2006. 


For the Commission by the Division of | 
Market Regulation, pursuant to delegated 
authority.” 


Nancy M. Morris, 

Secretary. 

{FR Doc. E6—2298 Filed 2—16—06; 8:45 am] 
BILLING CODE 8010-01-P 


DEPARTMENT OF STATE 
[Delegation of Authority 118-2] 


Delegation by the Secretary of State to 
the Under Secretary of State for 
Political Affairs and the Under 
Secretary of State for Economic, 
Business and Agricultural Affairs of 


' Authorities Regarding Border Facilities 


and Crossings 


Pursuant to the authority vested in me 
as Secretary of State, including by 
section 1 of the State Department Basic 
Authorities Act, as amended (22 U.S.C. 
2651a), I hereby delegate to the Under 
Secretary of State for Political Affairs 
and the Under Secretary of State for 
Economic, Business and Agricultural 
Affairs the authorities and functions 
conferred on the Secretary of State by: 

Executive Order 13337 of April 30, 
2004, entitled “Issuance of Permits with 
respect to certain energy-related 
facilities and land transportation 
crossings on the International 
Boundaries of the United States”’; 

Executive Order 11423 of August 16, 
1963, entitled ‘Providing for the 
Performance of Certain Functions 
heretofore Performed by the President 
With Respect to Certain Facilities 
Constructed and Maintained on the 
Borders of the United States”; and 

The International Bridge Act of 1972 
(P.L. 92-434: 86 Stat. 731). 

This delegation of authority 
supersedes Delegation of Authority 118— 
1 of February 5, 1969; Provided, That all 
determinations, authorizations, 
regulations, rulings, certificates, orders, 
directives, contracts, agreements, and 
other actions made, issued or entered 
into with respect to any of the functions 
affected by this delegation of authority 
and not revoked, superseded, or 
otherwise made inapplicable before the 
effective date of this delegation of 
authority shall continue in full force 


717 CFR 200.30—3(a)(12). 
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and effect until amended, modified or 
terminated by appropriate authority. 

Notwithstanding this delegation of 
authority, the Secretary of State or the 
Deputy Secretary of State may exercise 
any authority or function delegated 
hereby. 

This delegation of authority shall be 
published in the Federal Register. 


Condoleezza Rice, 

Secretary of State, Department of State. 
{FR Doc. E6—2351 Filed 2-16-06; 8:45 am] 
BILLING CODE 4710-07-P 


DEPARTMENT OF STATE 
[Public Notice 5312] 


Authorizing Valero Logistics 
Operations L.P. to Construct, Connect, 
Operate, and Maintain a Pipeline 
Crossing the International Boundary 
Between the United States and Mexico 


By virtue of the authority vested in 
me as Under Secretary of State for 
Economic, Business, and Agricultural 
Affairs under Executive Order 13337, 69 
FR 25299 (2004), and Department of 
State Delegation of Authority No. 118— 

2 of January 26, 2006; having considered 
the environmental effects of the 
proposed action in accordance with the 
National Environmental Policy Act of © 
1969 (42 U.S.C. 4321-4370f) and other 
statutes related to environmental 
concerns; having considered the 
proposed action in accordance with 
Section 470f of the National Historic 
Preservation Act (16 U.S.C. 470-470a— 
2); and having requested and received 
views of various Federal and State - 
agencies and other interested persons; I 
hereby grant permission, subject to the 
conditions herein set forth, to Valero 
Logistics Operations L.P., a corporation 
formed under the laws of the state of 
Delaware, with its principal place of 
business in San Antonio Texas 

(hereinafter permittee”’ or 

“Valero”’), to construct, connect, operate 

and rhaintain a pipeline crossing the 
international boundary in the vicinity of 

Hidalgo, Texas. The pipeline will be 
_ used to transport light naphtha 

(‘naphtha’) across the border from 

Mexico to the Valero Terminal in 

Hidalgo County, Texas, crossing the Rio 

Grande River. The proposed pipeline 

would connect the Valero terminal in 

Edinburg, Texas, with the Petroleos 

Mexicanos (PEMEX) Burgos gas plant 

near Reynoso in the state of Tamaulipas, 

Mexico. 

The term “facilities” as used in this 
permit means the pipeline and any land, 
structures, installations or equipment. 
appurtenant thereto. 


The term “United States facilities” as 
used in this permit means those parts of 
the facilities located in the United 
States. 

As stated in permittee’s application of 
June 22, 2005 for a permit pursuant to 
Executive Order 13337, the United 
States facilities of the pipeline project 
will consist of the following major 

e The U.S. portion of the project 
consists of approximately 34 miles of 
new pipeline from a location on the Rio 
Grande southeast of Penitas, to the 
Valero terminal approximately 6 miles 
north of downtown Edinburg. 

e An above-ground metering station 
for tariff purposes that will be located 
1.2 miles north of the Rio Grande 
crossing. . 

e At the Valero Edinburg Terminal, 
naphtha would be stored in a new 
dedicated 80,000 barrel naphtha storage 
tank. Naphtha would be pumped from 
this tank through a new pipeline 
currently being built by Valero to link 
its Edinburg and Harlingen terminals, 
and to link its Harlingen terminal with 
the Port of Brownsville. 

This permit is subject to the following 
conditions: 

Article 1. The United States facilities 
and operations herein described shall be 
subject to all the conditions, provisions, 
and requirements of this permit and any 
amendment thereof; further that this 
permit may be terminated at the will of 
the Secretary of State of the United 
States or the Seretary’s delegate or may 
be amended by the Secretary of State of 
the United States or the Secretary’s 
delegate at will or upon proper 
application therefore; further that the 
permittee shall make no substantial 


. change in the location of the United 


States facilities in the immediate 
vicinity of the international boundary 
line or in the operation authorized by 
this permit until such changes have 
been approved by the Secretary of State 
of the United States or the Secretary’s 
delegate. 

Article 2. The operation and 


maintenance of the facilities shall be in ~ 


all material respects as described in 
permittee’s application for a 
Presidential permit under Executive 
Order 13337 filed on June 22, 2005 (the 
“Application’’), as amended by any 
comments received from federal and 
state agencies, the response to those 
comments, the Final Environmental 
Assessment and the Finding of No 
Significant Impact (FONSI) to be 
published in the Federal Register. 
Article 3. The standards for, and the 
manner of, construction, connection, 
operation, and maintenance of the 


United States facilities shall be subject 


to inspection and approval by the 
representatives of any Federal or State 
agency concerned. The permittee shall 
allow duly authorized officers and 
employees of such agencies free and 
unrestricted access to said facilities in 
the performance of their official duties. 

Article 4. The permittee shall comply 
with all applicable Federal and State © 
laws and regulations regarding the 
construction, confection, operation, and 
maintenance of the United States © 
facilities and with all applicable 
industrial codes. The permittee shall 
obtain requisite permits from Mexican 
authorities, as well as the relevant state 
and local governmental entities, and 
relevant federal agencies. 

Article 5. Upon the termination, 
revocation, or surrender of this permit, 
and unless otherwise agreed by the 
Secretary of State or the Secretary’s 
delegate, the United States facilities in 
the immediate vicinity of the 
international boundary line shall be 
removed by, and at the expense of, the 
permittee within such time as the 
Secretary of State of the United States or 
the Secretary’s delegate may specify, 
and upon failure of the permittee to 
remove, or to take such other 
appropriate action with respect to, this 
portion of the United States facilities as 
ordered, the Secretary of State or the 
Secretary’s delegate may direct that 
possession of such facilities be taken 
and that they be removed or other 
appropriate action taken, at the expense 
of the permittee; and the permittee shall 
have no claim for damages by reason of 
such possession, removal, or other 
action. 

Article 6. If, in the future, it should 
appear to the Secretaries of the Army or 


- Homeland Security (or either Secretary’s 
' delegate) orthe United States Coast 


Guard that any facilities or operations 
permitted hereunder cause 
unreasonable obstructions to the free 
navigation of any of the navigable 
waters of the United States, the 
permittee may be required, upon notice 
from the Secretary of the Army or the 
Secretary of Homeland Security (or 
either Secretary’s Delegate) or the 
United States Coast Guard, to remove or 
alter such of the facilities as are owned 
by it so as to render navigation through 
such waters free and unobstructed. 

Article 7. This permit is subject to the 
limitations, terms, and conditions 
contained in any orders or regulations 
issued by any competent agency of the 
United States Government with respect 
to the United States facilities. This 


‘permit shall continue in force and effect 


only so long as the permittee shall 
continue the operations hereby 


‘ 
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authorized in accordance with such 
limitations, terms, and conditions. 

Article 8. When, in the opinion of the 
President of the United States, the 
national security of the United States 
demands it, due notice being given to 
the permittee by the Secretary of State 
of the United States or the Secretary’s 
delegate, the United States shall have 
the right to enter upon and take 
possession of any of the United States 
facilities or parts thereof; to retain 
possession, management, and control 
thereof for such length of time as may 
appear to the President to be necessary 
to accomplish said purposes; and 
thereafter to restore possession and 
control to the permittee. In the event 
that the United States shall exercise 
such right, it shall pay to the permittee 
just and fair compensation for the use of 
such United States facilities upon the 
basis of a reasonable profit in normal 
conditions, and the cost of restoring said 
facilities to as good conditions as 
existed at the time of entering and 
taking over the same, less the reasonable 
value of any improvements that may 
have been made by the United States. 

Article 9. In the event of transfer of 
ownership or control of the United 
States facilities or any part thereof, this 
permit shall continue in effect 
temporarily for a reasonable time 
pending submission of a proper 
application by the transferee for a new 
and permanent permit, provided that 
notice of such transfer is given promptly 
in writing to the Department of State 
accompanied by a statement by the 
transferee under oath that the United 
States facilities and the operation and . 
maintenance thereof authorized by this 
permit will remain substantially the 
same as before the transfer pending 
issuance to the transferee of a new and 
permanent permit. 

Article 10. (1) The permittee shall 
maintain the United States facilities and 
every part thereof in a condition of good 
repair for their safe operation. 

(2) The permittee shall save harmless 
and indemnify the United States from 
any and all claims or adjudged liability 
arising out of the construction, 
connection, operation, or maintenance 
of the facilities, including but not 
limited to environmental contamination 
from the release or threatened release or 
discharge of hazardous substances and 
hazardous waste. 

Article 11. The permittee shall acquire 
such right-of-way grants, easements, 
permits, and other authorizations as 
may become necessary and appropriate, 
including those required by the 
International Boundary and Water 
Commission. 


Article 12. The permittee shall file 
with the appropriate agencies of the 
Government of the United States such 
statements or reports under oath with 
respect to the United States facilities, 
and/or permittee’s activities and 
operations in connection therewith, as 
are now or as may hereafter be required 
under any laws or regulations of the 
Government of the United States or its 
agencies. 

Article 13. The permittee shall take all 
appropriate measures to prevent or 
mitigate adverse environmental impacts 
or disruption of significant 
archeological resources in connection 
with the construction, operation and 
maintenance of the United States 
facilities, including those proposed to 
be performed by it in the Final 
Environmental Assessment dated 
September 2004 and the FONSI dated 
September 22, 2004. Construction of the 
facilities shall be performed in 
conformity with the proposed outline of 
work contained in the Application and 
the Final Environmental Assessment. 

Article 14. The permittee shall notify 
the Department of State if before or 
during construction historic or 
archeological properties are located and, 
to the extent construction has already 
started, will cease construction 
immediately. The permittee 
acknowledges that historic and 
archeological properties are protected 
under 49 U.S.C. Section 303 (formerly 
Section 4(f)), and the permittee shall 
prepare a Section 4(f) statement if the 
United States facilities will have an 
effect on any historic or archeological 
properties. 

Article 15. The permittee shall 
comply with all agreed actions and 
obligations undertaken to be performed 
in its Application for a Presidential 
permit dated June 22, 2005, in the Final 
Environmental Assessment and in the 
FONSI issued by the Department of 


' State and to be published in the Federal 


Register. The Final Environmental 
Assessment includes the Draft 
Environmental Assessment, dated May, 
2005, all comments submitted by federal 


and state agencies on that document, the 


responses to those comments and all 
correspondence between agencies and 
the permittee addressing agency 
concerns. 

Article 16. The permittee shall not 
begin construction until it has obtained 
authorization for such construction from 
the Governments of the United States 


and Mexico through the exchange of 


diplomatic notes. The permittee shall 
provide written notice to the 
Department of State at such time as the 
construction authorized by this permit 
is begun and again at such time as 


construction is completed, interrupted 
or discontinued. 

Article 17. This permit shall issue 
fifteen days after the date of the 
determination by the Under Secretary of 
Economic, Business and Agricultural 
Affairs that issuance of this permit 
would serve the national interest, 
provided that the Department of State 
does not otherwise notify the permittee 
that the permit shall not issue. 

IN WITNESS WHEREOF, I, Josette 
Shiner, Under Secretary of State for 
Economic, Business, and Agricultural 
Affairs, have hereunto set my hand this 
7th day of February, 2006 in 
Washington, DC. 


Josette Shiner, 

Under Secretary of State for Economic, 
Business, and Agricultural Affairs, 
Department of State. 

[FR Doc. E6-2349 Filed 2-16-06; 8:45 am] 
BILLING CODE -4710-07-P 


DEPARTMENT OF STATE 
[Public Notice 5313] 


Finding of No Significant impact and 
Summary Environmental Assessment 
Valero Logistics LP Pipeline in Hidalgo 
County, TX 


The proposed action is to issue a 
Presidential Permit to Valero Logistics 
Operations LP (‘Valéro”’) to construct, 
connect, operate and maintain an 8-inch 
outer diameter pipeline to convey light 
naphtha (“naphtha”) across the border 
from Mexico to the Valero Terminal in 
Hidalgo County, Texas. On behalf of 
Valero, URS Corporation of Austin, 
Texas, prepared a draft Environmental 
Assessment under the guidance and 
supervision of the Department of State 
(the ‘“‘Department”’). The Department 
placed a notice in the Federal Register 
(70 FR 36225 (June 22, 2005)) regarding 
the availability for inspection of 
Valero’s Presidential Permit application 
and the draft Environmental 
Assessment. 

Numerous Federal and state agencies 
independently reviewed the draft 
Environmental Assessment. They 
include: The United States Section of 
the International Boundary and Water 
Commission, the Department of 
Transportation, the Department of the 
Interior, the U.S. Fish and Wildlife 
Service, the Environmental Protection 
Agency, the Federal Emergency 
Management Administration, the U.S. 
Department of Homeland Security, the 
Department of Defense, the Department 
of Commerce, the Council on 
Environmental Quality, the Texas 
Railroad Commission, the Texas 


J 
a 
4 
3 
i 


8632 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/ Notices 


Historical Commission, the Texas Parks 
and Wildlife Department, and the Texas 
Commission on Environmental Quality. 
Prior to publishing the notice, Valero 
hosted a public meeting on behalf of the 
Department of State, where public input 
on the project was received. The 
principal concern expressed by the 
public at that time was whether there 
would be any tank-vehicle transfers at 
Valero’s Edinburg terminal as a result of 
this project, which Valero 
representatives assured the public . 
would not be the case. Valero also 
hosted a follow-up meeting with area 
residents to address concerns raised 
during the public meeting about the 
general operation of the Edinburg 
terminal. However, no formal written 
comments from the public were 
submitted on the draft Environmental 
Assessment. Comments received from 
the Federal and state agencies were 
responded to directly or by 
incorporation in the analysis contained 
in the draft Environmental Assessment. 

No additional mitigation measures 
beyond those proposed in the draft 
Environmental Assessment have been 
proposed. 

is summary, together with the 

comments submitted by the Federal and 
state agencies on the project, the 
responses to those comments, and the 
draft Environmental Assessment, as 
amended to take into account those 
comments, together constitute the Final 
Environmental Assessment of the 
proposed action by the Department 
under the National Environmental 
Policy Act (NEPA), 42 U.S.C. 4321 et 
seq., the Council on Environmental 
Quality (CEQ) regulations implementing 
NEPA, 40 CFR 1501.3, 1508.9, and the 
Department’s NEPA regulations, 22 CFR 
161.8(b), 161.9(a)(2). 


Summary of the Environmental 
Assessment 


I. The Proposed Project 


The Department is charged with the 
issuance of Presidential Permits for the 
construction, connection, operation and 
maintenance of pipelines crossing 
international boundaries. See Executive 
Order 13337 of April 30, 2004, 69 FR 
25299 (2004). Valero has applied for a 
Presidential Permit to construct, 
connect, operate and maintain an 8-inch 
outer diameter pipeline (“the Valero 
Burgos Pipeline”’) at the U.S.-Mexico 
border. The proposed pipeline would 
connect the Valero terminal in 
Edinburg, Texas, with the Petroleos 
Mexicanos (PEMEX) Burgos gas plant 
near Reynoso in the state of Tamaulipas, 
Mexico. The U.S. portion of the project 
consists of approximately 34 miles of 


new pipeline from a location on the Rio 
Grande southeast of Penitas, to the 
Valero terminal approximately 6 miles 
north of downtown Edinburg. The 
Mexican portion consists of 
approximately 20 kilometers of new 
pipeline from the expanded Burgos gas 
plant near Reynosa, Tamaulipas, Mexico 
to the Rio Grande crossing. 

At the Valero Edinburg Terminal, 
naphtha would be stored in a new 
dedicated 80,000 barrel naphtha storage 
tank. Naphtha would be pumped from 
this tank through a new pipeline 
currently being built by Valero to link 
its Edinburg and Harlingen terminals, 
and to link its Harlingen terminal with 
the Port of Brownsville. 

Over half of the route of the proposed 
Valero Burgos Pipeline from the Rio 
Grande to the Edinburg terminal would 
adjoin existing pipeline rights-of-way, 
minimizing the amount of additional 
environmental impact. The routing has 
also been designed to avoid, to the 
maximum extent possible, populated 
areas of Hidalgo County. 

The Valero Burgos Pipeline is being 
designed to transport up to 24,000 
barrels (1 million gallons) of naphtha 
daily from Mexico to the United States. 


II. Alternatives Considered 


The Department considered several 
alternatives to the proposed Burgos 
Valero Pipeline. These are described in 
detail in the Environmental Assessment, 
as amended, and in a summary fashion 
below. 

No Action Alternative: The “no 
action” alternative would involve 
delivery of naphtha to the Port of 
Brownsville via tanker trucks. There are 
two realistic options for this delivery. . 
Under one option, the product could be 
transported through Reynosa to cross 
the Rio Grande near McAllen, and then 
proceed approximately 56 miles on U.S. 
highways to the Port of Brownsville. 
Under a second option, product would 
travel approximately the same distance 
on the Mexico side of the border, 
crossing one of the commercial bridges 
near Brownsville. 

While these ‘“‘no action” alternatives 
would avoid the minor and/or 
temporary noise and air quality impacts 
associated with the construction of the 
pipeline, truck transport is not a 
preferred alternative. Up to 120 tanker ~ 
trucks daily would be needed to 
transport naphtha from the Burgos gas 
plant to the Port of Brownsville in 
quantities comparable to the expected 
daily capacity of the proposed pipeline. 

This result in exhaust 
emissions of nitrogen oxides (NOx), 
carbon dioxide (CO2), sulfur dioxides 

(SO2), volatile organic compounds 


(VOC), and particulate matter (PM) that 
exceed that of pipeline transport; (ii) 
extra loads on busy highways and road 
bridges; (iii) transportation-related 
environmental degradation, such as 
noise impacts and water contamination 
related to operation of a tanker truck 
fleet, including fueling and 
maintenance; and (iv) a continuous 
safety risk in transportation corridors, 
including increased exposure to 
emissions, spills, and accidents during 
truck loading and unloading operations. 

The tanker trucks would produce a 
substantially higher regional diesel 
exhaust burden, resulting in emission of 
77 tons per year of NOx, 22 tons per 
year of CO2, 238 tons per year of PM, 
241 tons per year of VOC, and 3 tons per 
year of SQ>. 

Routing Alternatives: Other potential 
pipeline routings to transport naphtha 
to Brownsville included: (1) A 75-mile 
pipeline on the Mexico side of the 
border, from the Burgos terminal 
eastward to an existing PEMEX LPG 
terminal west of Matamoros, where it 
would be connected to a currently 
unused Rio Vista Energy Partners 
pipeline that connects the PEMEX 
terminal and the Rio Vista LPG terminal 
at the Port of Brownsville; and (2) a 
pipeline crossing of the Rio Grande near 
the proposed Valero Burgos Pipeline 
crossing, and then a pipeline to 
transport the naphtha from the Rio 
Grande crossing to Brownsville 
following, to the extent possible, the 
U.S. 281 corridor eastward before 
deviating to the north of Brownsville to 
enter the Port of Brownsville from the 


north, requiring approximately 85 miles . 


of new pipeline construction on the U.S. 
side of the border. 

These options would both have 
resulted in significantly higher 
environmental impacts and costs for 
product transport than the proposed _ 
interconnect to the Valero system. In the 
Rio Grande Valley, there are 
substantially more environmentally 
sensitive sites closer to the river that 
would’be affected by such routings, 
including U.S. National Wildlife Refuge 


holdings, population centers, and higher 


irrigated croplands. 

With respect to any decision on 
whether to move forward with the 
pipeline from the Burgos Gas Plant to 
the Valero Edinburg Terminal, linking 
to the Valero system for transport to the 


Brownsville Terminal, there is a tradeoff 


between pipeline length and potential 
impacts to population sensitive areas. 

A shorter pipeline from the Rio 
Grande crossing to the Valero Edinburg 
Terminal would be approximately 24 
miles in length, or approximately 7 the 
length of the proposed Valero Burgos 
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pipeline. As this alignment would run 
through or near to a number of 
municipalities, including Palmview, 
Mission, Alton, Palm Hurst, and 
Edinburg, it was discarded early in the 
analysis process in favor of the 
proposed 34-mile route which only 
crosses 1 mile of metropolitan area 
immediately prior to entering the Valero 
Edimberg Terminal. In addition, any . 
attempts to create a more direct routing 
would result in much greater potential 
impacts to population sensitive areas, 
water quality sensitive areas, and 
biologically sensitive areas. The 
proposed route would maintain the 
maximum buffer possible between the 
pipeline and population sensitive areas 
and would follow existing pipeline 
rights-of-way to the extent possible. 
These benefits more than offset the 
marginally increased risks associated 
with having a longer pipeline. 


III. Summary of the Assessment of the 
Potential Environmental Impacts 
Resulting From the Proposed Action 


A. Impacts of Construction and Normal 
Operation of the Pipeline 


The Environmental Assessment, as 
amended, contains detailed information 
on the environmental effects of the 
Valero Burgos Pipeline and the no- 
action alternative. None of the routing 
alternatives was considered to have the 
potential to reduce impacts to any 
environmentally sensitive sites. In 
particular, the Environmental 
Assessment analyzed the impacts of 
construction and normal operation of 
the pipeline on air and sound quality, 
topography, water resources, soils, 
mineral resources, biological resources, 
land use, transportation, socioeconomic 
resources, and recreation and cultural 
resources. Based on the detailed 
environmental assessment and 
information developed by the 
Department and other federal and state 
agencies in the process of reviewing the 
draft Environmental Assessment, the 
Department concluded the following: 

i. Environmental Concerns: There 
would be no impacts to or on, inter alia, 
geology and topography, groundwaters, 
the heritage status of the Rio Grande, 
wetlands, mineral resources, and 
recreation resources. There would be 
insignificant, minor or temporary 
impacts to or on, inter alia, noise, 
surface waters and canals, soils, and 
protected biological resources. Finally, 
there would be net benefits to air quality 
through the elimination of exhaust 
emissions of CO2, NOx, VOC, SO2, and 
particulate matter that would be 
generated when tankers move fuel 
across the border. 


ii. Transportation and Land Use: The 
Valero Burgos Pipeline does not conflict 
with existing land use plans for Hidalgo 
County or Edinburg. By maximizing the 
use of existing fence line and pipeline 
corridors, the pipeline would avoid 
splitting parcels and thereby 
complicating future development, and 
would minimize new impacts. The 
pipeline would represent a net positive 
benefit to local transportation by, 
removing additional truck traffic from 
roadways. 

iii. Homeland Security: There would 
be net benefits to homeland security 
because the pipeline would reduce the 
truck traffic volume at border crossings, 
thereby resulting in fewer trucks that 
would need to be searched at the border 
for smuggled individuals and/or 
weapons. Valero has completed an 
evaluation of the infrastructure for the 
proposed Valero Burgos Pipeline under 
the principles outlined by the National 
Infrastructure Protection Center for 
protecting critical assets, and a 
determination has been made that the 
Valero Burgos Pipeline would not meet 
the criteria for a critical asset; 

iv. Irreversible and Irretrievable 
Commitments of Resources: There 
would be a commitment of land 
resources that would need to be 
dedicated to the new pipeline right-of- 
way. At the same time, the operation of 
the pipeline would represent a critical 
part of a system that would greatly 
reduce the energy requirements for 
transporting naphtha from the Burgos 
gas plant to the Port of Brownsville. 

Between mile point 4 and 6 of the 
proposed pipeline, the right-of-way 


' would divert 1200 feet to the west to 


avoid crossing an operational rock 
quarry in Hidalgo County, thus avoiding 
impacts to the future productive 
capacity of the quarry 

v. Cumulative Effects: The pipeline 
would expand an existing pipeline 
corridor traveling north from the Rio 
Grande. The corridor currently is 
occupied by two natural gas pipelines, 
and operation of the naphtha line 
within the corridor would represent a 
limited increase in potential risks from 
pipeline accidents in this area. 

A more detailed analysis of each of 
these factors is-provided in the 
Environmental Assessment, as 
amended, which addresses issues raised 
by Federal and state agencies and the 
public. 


B. Impacts Due to Corrosion of the 
Pipeline or Damage From an Outside 


_ Agent 


The Environmental Assessment, as 
amended, also contains detailed 
assessment of the potential 


environmental effects of the Valero 
Burgos Pipeline arising from pipeline 
integrity issues. A release of naphtha 
from the pipeline, though improbable, 
would have very different impacts from 
those associated with construction and 
normal operation. 

i. Human Health and Safety 
Concerns: Potential human health and 
safety impacts that may result from a 
release of hazardous liquids include: (i) 
Fire or explosion from refined product 
liquid and/or vapors; (ii) short-term 
exposure to hazardous vapors resulting 
from a refined product release; (iii) long- 
term exposure to hazardous vapors 
resulting from contaminated soils, 
ground water, or surface water following 
a release of refined product; and (iv) 
exposure to toxic constituents of refined 
product from ingestion. 

The potential risks to human health 
and safety would be most concentrated 
in areas where the pipeline would be 
close to residences, businesses, or 
transportation corridors. Only six short 
segments of the proposed Valero Burgos 
Pipeline would be located in areas 
where a pipeline accident could result 
in risk to nearby residences and 
businesses. A large portion of the 
pipeline would be located in rural areas 
where no development is likely in the 
near future. 

Any mode of transporting hazardous 
liquids shares these potential safety 
impacts. Since the accident rate for 
pipelines on a product-mile basis is in 
orders of magnitude lower than that of 
tanker or rail transport, the U.S. 
Department of Transportation (DOT) 
considers pipeline transport to be the 
safest transportation for refined product. 
As previously discussed, since the 
Valero Burgos Pipeline would traverse 
fewer areas where impacts to human 
health and safety are likely to result 
from a major accident than the “no- 
action” alternative, the pipeline would 
result in substantially lower risks to 
human health and safety than the “no 
action”’ alternative. Alternative pipeline 
routings would require significantly 
more new pipeline construction through 
populated areas, either along the Rio 
Grande (alternative routings to connect 
the Burgos gas plant and the Port of 
Brownsville), or across portions of 
Mission and Edinburg (alternative 
alignments from the Rio Grande 


. crossing to the Valero Edinburg 


Terminal). 

This pipeline project proposal 
incorporates many safety features to 
address health and safety concerns. 
These are presented.as mitigation 
measures. 

ii. Environmental Concerns: The air 
quality impacts from an accidental 
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product release from the Valero Burgos 
Pipeline would be short term and would 
not constitute a significant impact. 
Significant groundwater contamination 
would be unlikely to occur from a leak, 
because local groundwater sources are 
at a depth where they would not be 
impacted rapidly by a release, allowing 
time for emergency response and 
cleanup of contaminated soils. A release 
resulting in fire would cause damage to 
vegetation in the immediate vicinity of 
the release, but would be unlikely to 
result in widespread fires because of the 
s and distribution of vegetation. 

lii. Possible Conflicts Between the 
Valero Burgos Pipeline and the 
Objectives of Federal, Regional, State 
and Local Use Plans, Policies and 
Controls for the Area Concerned: The 
Valero Burgos Pipeline project does not 
conflict with the objectives of any 
Federal, Regional, or local land use 
plans, policies, or controls. 

iv. Probable Adverse Environmental 
Effects Which Cannot Be Avoided: 
There would be a long-term increase in 
health and safety risk in the immediate 
vicinity of the pipeline due to the nature 
of the product being transported, which 
represents a shifting of risk from other 
portions of the Rio Grande Valley 
(including northern Mexico and 
southern Texas) that would handle 
substantial truck transport of product 
under the “No Action” alternative. Any 
potential impacts would be mitigated by 
the measures described below, which 
are proposed to prevent or mitigate 
potentially adverse environmental 
impacts and which Valero intends to 
take. 

v. Cumulative Effects: There are two 
important considerations with respect to 
cumulative impact analysis for the 
Valero Burgos Pipeline. The first is the 
cumulative effect of risks to the 
pipeline, and correspondingly to those 
living or working near to the pipeline, 
due to potential accidents with respect 
to other pipelines in the vicinity. For 
the first 14 miles the right-of-way for the 
Valero Burgos Pipeline would largely 
adjoin the rights-of-way for two existing 
natural gas pipelines. The second is the 
cumulative effect of the increased 
overall risk to surrounding populations 
from an industrial accident occurring 
along the right-of-way that results in the 
release of naphtha from the Valero 
Burgos Pipeline, industrial sources or 
both. These represent two different 
scenarios. In the first, consider that each 
individual pipeline has a statistical 
probability of some sort of accident. For 
a person in the vicinity of the pipeline, 
there is a cumulative risk representing 
the summation of the probability of each 
individual pipeline having an accident. 


On this basis, if x, y, and z represent the 
probability of accident for each line, 
then some function of x+y+z will 
represent this cumulative risk, and the 
proposed pipeline can be said to 
increase the cumulative risk by “z’’. The 
second case acknowledges that along 
with the independent risk (z) of an 
accident along the proposed pipeline, 
there is some additional risk (a function 
of x and y) resulting from its proximity 
to two other pipelines which could have 
accidents resulting in a rupture of the 
proposed pipeline. Under most pipeline 
studies this risk is acknowledged, but 
not quantified, because such events 
have occurred so rarely as to be 
statistically insignificant in any 
assessment of risk. 

A study of U.S. DOT databases has 
not revealed any cases where a below 
ground pipeline has had an accidental 
release due to an unrelated accidental 
release, fire, or explosion of a nearby 
buried pipeline. No portions of the 
Valero Burgos pipeline would be above 
ground in the vicinity of any exposed 
portions of the adjoining pipelines. 

Over much of the alignment there are 
no heavy industrial activities, 
particularly those involving hazardous 
liquids or gases, which would create a 
cumulative impact in combination with 
the Valero Burgos Pipeline. These 
factors all led to a no significant 
cumulative impacts assessment. 


C. Environmental Justice/Socio- 
Economic Concerns 


The environmental justice assessment 
for this project analyzed the impact of 
the potential human, health, 
socioeconomic, and environmental 
effects of the Valero Burgos Pipeline on 
minority and low-income populations. 
The population of Hidalgo County is 
heavily minority. To the extent that 
minority and low-income populations 
reside in the vicinity of the pipeline, 
they risk exposure to the insignificant, 
temporary and/or minor potential 
human health and environmental effects 
that are discussed in detail in the 
Environmental Assessment, as 
amended, and summarized above. These 
include temporary, minor construction 
related noise and threats to human 
safety due to fire or accidental product 
release. 

These risks, however, must be 
weighed against the benefits that would 
result from the removal of tanker trucks 
as the primary mode of naphtha 
transportation. The removal of tanker 
trucks from roads, particularly border 
crossings, would increase safety at these 
highly sensitive locations and route 
naphtha away from more populous 
areas of town while in transit. Emissions 


of hazardous air pollutants during 
naphtha transfer operations within the 
lower Rio Grande airshed would be 
reduced. It is also worth noting that due 
to the overall demographic makeup of ~ 
the lower Rio Grande Valley, all of the 
alternatives for consideration, including 
the ‘‘no-action” alternative of tanker 
truck transport of naphtha, would 
impact primarily low-income and 
minority populations. There is no 
evidence to suggest that minority or 
low-income populations would 
experience disproportionate adverse 
impacts as a result of the construction 
and operation of the Valero Burgos 
Pipeline. To the contrary, since most of 
the Valero Burgos Pipeline is situated 
away from areas where human health 
and safety could be adversely impacted, 
while truck transport necessarily takes 
place in areas where human health and 
safety are at risk, the pipeline would 
result in lower risks to the overall health 
and safety of minority and low-income 
populations than the “no-action”’ 
alternative. 


IV. Prevention and Mitigation Measures 


In order to control risks associated 
with outside force, damage, corrosion 
and leaks, Valero has undertaken or 
intends to undertake the prevention and 
mitigation measures listed below. 
Valero has or will: 

e Bury the pipeline a minimum of 3 
feet below grade. 

e Place and maintain prominent 
warning markers at all crossings and 
property lines — the pipeline. 

e Participate in all applicable one-call 
notification systems and coordinate 
with the local emergency planning 
committee. 

¢ Conduct regular right-of-way drive- 
overs or over-flights in order to identify 
potential pipeline encroachments and 
unauthorized activities. 

e Ensure that a Valero representative 
is physically present’ anytime there is 
construction activity within the pipeline 
right of way. 

e Participate in on-going public 
education initiatives stressing pipeline 
safety and damage prevention. 

e Use factory-applied fusion-bonded 
epoxy Coating on all pipes. 

e Use field-applied coating on all 
welded joints. 

e Conduct annual surveys to 
determine effectiveness of corrosion 
control. 

e Use a certified impressed current 
cathodic protection system. 

e Use a heavy wall pipe at waterway, 
road, and rail crossings. 

e Use high resolution internal 
inspection tools (i.e., pigs) at least every 
five years. 
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e X-ray all girth welds completely. 

e Use pipe manufactured at an ISO 
9000-certified mill. 

e Hydro test pipe in place to 125% of 
its maximum allowable operating 
pressure for 8 hours. 

e Require that material specification, 
design, and construction meet or exceed 
all applicable standards and codes 
established by API, ASME, DOT/OPS, 
and TRC. 

e Perform comprehensive 


construction and installation inspection. 


e Provide continuous 24-hour 
monitoring of the Valero Burgos 
Pipeline from a dispatch and control 
center, with a crew of technicians 
available on a rapid response basis. 

e Use computers to identify 


significant operational deviations, and 


to set off appropriate alarms. . 

e Provide on-going training and 
performance certification of employees 
responsible for pipeline operations and 
maintenance, as required by the 
Operator Qualification regulation of 
DOT. 

e Maintain a SCADA link via satellite 
to the Valero control center in San 
Antonio. 


V. Conclusion: Analysis of the 
Environmental Assessment Submitted 
by the Sponsor 


On the basis of the Environmental 
Assessment, as amended, the 
Department’s independent review of 
that assessment, information developed 
during the review of the application and 
Environmental Assessment, comments 
received by the Department from 
Federal and state agencies, and 
measures that Valero has or is prepared 
to undertake to prevent or mitigate 
potentially adverse environmental 
impacts, the Department has concluded 
that issuance of a Presidential Permit 
authorizing construction of the 
proposed Valero Burgos Pipeline would 
not have a significant impact on the 
quality of the human environment 
within the United States. Accordingly, a 
Finding of No Significant Impact is __ 
adopted and an environmental impact 
statement will not be prepared. 

_The Final Environmental Assessment 
addressing this action is on file and may 
be reviewed by interested parties at the 
Department of State, 2200 C Street NW., 
Room 3535, Washington, DC 20520 
(Attn: Mr. Charles Esser, Tel. 202—647— 
1291). 


Dated: January 26, 2006. 
Stephen J. Gallogly, 


Director, Office of International Energyand _ 
Commodity Policy, Department of State. 


[FR Doc. E6—2350 Filed 2—16—06; 8:45 am] 


BILLING CODE 4710-07-P 


TRADE AND DEVELOPMENT AGENCY 


SES Performance Review Board 


AGENCY: Trade and Development 
Agency. 


ACTION: Notice. 


SUMMARY: Notice is hereby given of the 
appointment of members of the Trade 
and Development Agency’s Performance 
Review Board. 
FOR FURTHER INFORMATION CONTACT: 
Carolyn Hum, Administrative Officer, 
Trade and Development Agency, 1000 
Wilson Boulevard; Suite 1000, 
Arlington, VA 22209, (703) 875-4357. 
SUPPLEMENTARY INFORMATION: Section 
4314(c)(1) through (5), U.S.C., requires 
each agency to establish, in accordance 
with regulations prescribed by the 
Office of Personnel Management, one or 
more SES performance review boards. 
The board shall review and evaluate the 
initial appraisal of a senior executive’s 
performance by the supervisor, along 
with any recommendations to the 
appointing authority relative to the 
performance of the senior executive. 
The following have been selected as 
acting members of the Performance 
Review Board of the Trade and 
Development Agency: Leocadia Zak, 
Deputy Director, U.S. Trade and 
Development Agency; Geoffrey Jackson, 
Director for Policy and Program, U.S. 
Trade and Development Agency; 
Thomas Hardy, Chief of Staff, U.S. 
Trade and Development Agency; and 
Jeri Jensen-Moran, Executive Director 
for Trade Promotion and Policy, Office 
of the Under Secretary for International 
Trade, U.S. Department of Commerce. 


Dated: February 10, 2006. 
Carolyn Hum, 
Administrative Officer. 
[FR Doc. 06-1493 Filed 2-16-06; 8:45 am] 
BILLING CODE 8040-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Transit Administration 


Environmental Impact Statement; 
Mukilteo, WA 


AGENCY: Federal Transit Administration 
(FTA), Department of Transportation 
(DOT). 

ACTION: Notice of Intent to prepare an 
Environmental Impact Statement (EIS). 


SUMMARY: The Federal Transit 
Administration is issuing this notice to 
advise the public, agencies and Indian 
tribes that an Environmental Impact 
Statement (EIS) will be prepared for 
proposed development of a multimodal 


ferry terminal in the City of Mukilteo, 
Snohomish County, Washington. 
DATES: Written comments on the scope 
of alternatives and impacts to be 
considered in the EIS must be received 
no later than April 5, 2006, and must be 
sent to Washington State Ferries at the 
address indicated below. 

Scoping Meeting Dates: Two public 
information meetings will be held in 
March 2006, including: Tuesday, March 
21, 2006, 6 p.m.—8 p.m., at the Mukilteo 
Water District, Administration Building, 
7824 Mukilteo Speedway, Mukilteo, 
Washington; Wednesday, March 22, 
2006, 6 p.m.—8 p.m., Clinton Progressive 
Hall, 6411 Central Avenue, Clinton, 
Whidbey Island, Washington. Oral and 
written comments may be given at the 
public meetings. 

All public information locations are 
accessible to persons with disabilities 
who may also request this information 
be prepared and supplied in alternate 
formats by calling Joy Goldenberg, (206) 
515-3411 at least 48-hours in advance 
of the meeting for WSDOT/WSF to make 
necessary arrangement. Persons who are 
deaf or hard of hearing may access 
Washington State Telecommunications 
Relay Service by dialing 7-1-1 and 
asking to be connected to (206) 515- 
3411. 


ADDRESSES: Comments or questions 
concerning this proposal will be 
accepted at the public meetings or can 
be sent to Kerry Ruth, P.E., Washington 
State Ferries, 2901 Third Avenue, Suite 
500, Seattle, WA 98121; by Fax at 206—- 
515-3740; or by e-mail to 
mukilteoferryproject@wsdot.wa.gov. 
FOR FURTHER INFORMATION CONTACT: Bill 
Ramos, Federal Transit Administration, 
915 2nd Avenue, Suite 3142, Seattle, 
WA 98174, Telephone: 206-220-4319 
or Kerry Ruth, Washington State Ferries, 
2901 Third Avenue, Suite 500, Seattle, 
WA 98121, Telephone: 206-515-3896. 
Additional information on the Mukilteo 
Multimodal Ferry Terminal can be 
found on the project Web site at 
http://www.wsdot.wa.gov/Projects/ 
mukilteoterminal/. 

SUPPLEMENTARY INFORMATION: 


Proposed Action Background 


The FTA and Washington State 
Department of Transportation (WSDOT) 
Washington State Ferries (WSF) will 
prepare an environmental impact 
statement (EIS) on proposed relocation 
and expansion of the Mukilteo Ferry 
Terminal as a multimodal ferry terminal 
in the City of Mukilteo, Snohomish 
County, Washington. The multimodal 
center will be located east of the 
existing ferry terminal at a former U.S. 
Department of Defense, Defense Fuel 
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Supply Point facility, known locally as 
the Tank Farm. Last rebuilt in 1952, the 
Mukilteo Ferry Terminal has limited 
ability to meet current and projected 
demands for use. The Mukilteo-Clinton 
ferry route, part of State Route (SR) 525, 
is the major transportation corridor 
between Island County (Whidbey 
Island) and the central Puget Sound 
mainland and is the second busiest 
vehicle traffic route in the WSF system. 
2014 travel demand projections show a 
third boat and second ferry slip are 
necessary. The existing terminal is aging 
and in need of major repairs. It cannot 
efficiently handle current and projected 
growth on the route nor meet future 
security requirements. The multimodal 
ferry terminal will accommodate 
projected growth for both passengers 
and vehicles on the route. Access for 
ferry passengers to rail and bus 
connections and terminal operations 
will improve. The overall circulation 
and safety for pedestrians, bicyclists and 
motorists will improve, including access 
to the waterfront. 

WSF concluded from several studies 
since the late 1970s, which examined 
alternative transportation routes across 
the Puget Sound, a focus on multimodal 
connections and passenger-only ferry 
service in long-range planning. A 1988 
study by the Washington State 
Transportation Commission 
recommended three-boat service for the 
Mukilteo-Clinton route based on 
projected demand. A 1992 Clinton 
Terminal Plan confirmed the need for a 
three-boat schedule, and the 
reconstructed terminal at Clinton was 
completed in 2004. WSDOT concurred 
with a 1995 City of Mukilteo 
Multimodal Terminal Access Study 
State EIS preference for the Central 
Waterfront Alternative, which locates 
the multimodal center on the Tank Farm 
property. The proposal was 
incorporated into the City of Mukilteo 
comprehensive plan in 1996. A 1999 
Memorandum of Understanding 
between several agencies, including the 
WSDOT/WSF, Cities of Mukilteo and 
Everett, the Port of Everett, and Sound 
Transit, sets forth development of the 
Tank Farm property to include the 
Mukilteo Multimodal Ferry Terminal 
and the Sound Transit commuter rail 
station, the Mukilteo Sounder Station. 
The 1999 Seattle-to-Everett Commuter 
Rail EIS completed by FTA and Sound 
Transit determined the location of the 
commuter rail station in the Mukilteo 
central waterfront area. 

WSF built on the previous studies and 

ments with the 2003-2004 Master 
Plan for Mukilteo Waterfront that 
resulted in three multimodal ferry 
terminal options for further study in an 


Environmental Assessment (EA), No 
Action, a Compact Terminal, and an 
Upland Terminal. The Mukilteo 
Multimodal Ferry Terminal EA process 
began in October 2004 with agency and 

ublic scoping, and resulted in a Public 
Soe Summary Report completed in 
November 2004. Upon completing draft 
environmental discipline studies of 
possible effects of the potential 
alternatives for the terminal, it was 
determined the proposed action may 
substantially affect the quality of the 
human and natural environment and 
may benefit from the more detailed 
analysis, and therefore, it was elected to 
prepare an EIS. 


Alternatives 


” The EIS will address, at a minimum, 
the no action alternative and the 
following action alternatives: 


Compact Terminal Alternative: This 
alternative relocates and develops the 
ferry terminal as a multimodal center 
east of the existing ferry terminal with 
a capacity for 260 vehicles and a 2.6- 
acre vehicle holding area over water. 
Extension of-First Street accesses the 
terminal and separates ferry traffic from 
the local traffic on Front Street. First 
Street will provide vehicle holding for 
ferry boarding lanes. A pedestrian 
bridge will connéct the ferry terminal to 
the proposed Sound Transit commuter 
rail station and commuter parking 
(which are not part of this project). This 
joint-use parking garage will provide 
275 to 400 parking stalls. The facility 
transit center will accommodate seven 
bus bays with a passenger pick-up and 
drop-off area. 

Upland Terminal Alternative: This 
alternative relocates and develops the 
ferry terminal as a multimodal center 
east of the existing ferry terminal with 
a capacity for 260 vehicles and 
approximately 12—13-acres of vehicle 
holding area on land. Access to the 
terminal and transit station will be from 
Front Street and require vehicles 
approaching the center from State Route 
525 to queue on First Street as vehicle 
holding for ferry boarding lanes. A 
pedestrian bridge will connect the ferry 
terminal to the proposed Sound Transit 
commuter rail station and commuter 
parking (which are not part of this 
project). This joint-use parking garage 
for this alternative will provide up to 
480 parking stalls. The facility transit 
center will accommodate seven bus bays 
with a passenger pick-up and drop-off 
area. Other alternatives presented 
during the scoping action will also be 
considered for evaluation in the EIS. 


Probable Effects 


The FTA and WSF will evaluate all 
transportation, environmental, social, 
and economic effects of the alternatives. 
Potential areas of impact include: Noise 
and vibration; natural, cultural, and 
visual resources; environmental justice; 
and support of tribal government 
resource plans. All effects will be - 
evaluated-for both the construction 
period and the long-term period of 
operation. Secondary and cumulative 
impacts will also be evaluated. 
Measures to avoid, minimize and 
mitigate any significant effects will be 
developed. 


Scoping 


Agency Coordination: The project 
sponsors are working with the local, 
state and federal resource agencies to 
implement regular opportunities for 
coordination during the National 
Environmental Policy Act (NEPA) 
process. This process will comply with 
SAFETEA-LU section 6002. 


Tribal Coordination: The formal 
Tribal government consultation will 
occur through government-to- 
government collaboration. 


The dates and addresses of the 
scoping meeting are given in the DATES 
section above. The Washington State - 
Dept. of Transportation (WSDOT) 
assures full compliance with Title VI of 
the Civil Rights Act of 1964 by 
prohibiting discrimination based on 
race, color, national origin and sex in 
the provision of benefits and services. 
For language interpretation services 
please contact Joy Goldenberg at (206) 
515-3411. For information on the 
WSDOT Title VI Program, please 
contact the Title VI Coordinator at oy 
705-7098. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway, Research, 
Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: February 14, 2006. 
R. F. Krochalis, 
Regional Administrator, Region X, Federal 
Transit Administration. 
[FR Doc. E6—2356 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-57-P 
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DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


Announcing the Fourteenth Public 
Meeting of the Crash Injury Research 
and Engineering Network (CIREN) 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Meeting announcement. 


SUMMARY: This notice announces the 
Fourteenth Public Meeting of members 
of the Crash Injury Research and 
Engineering Network. CIREN is a 
collaborative effort to conduct research 
on crashes and injuries at eight Level 1 
Trauma Centers linked by a computer 
network. Researchers can review data 
and share expertise, which could lead to 
a better understanding of crash injury 
mechanisms and the design of safer 
vehicles. 


DATE AND TIME: The meeting is 
scheduled from 8:30 a.m. to 1 p.m. on 
Tuesday, March 28, 2006. 

ADDRESSES: The meeting will be held in 
Room 6200-04 of the U.S. Department 
of Transportation Building, which is 
located at 400 Seventh Street, SW., 
Washington, DC. 

To Register For this Event: If you do 
not have a DOT identification card, you 
‘must go through our security 
checkpoint. E-mail 
Mark.Scarboro@dot.gov Phone: 202— 
366-5078 or 
Catherine.McCullough@dot.gov Phone: 
202-366-4734. Please provide your full 
name as it appears on your photo 
identification, your affiliation, e-mail, 
and phone number. Registration is 
strongly recommended. Please bring a 
photo identification card for 
verification. You may not be admitted 
without one. 

SUPPLEMENTARY INFORMATION: The 
CIREN System has been established, and 
crash cases have been entered into the 
database by each Center. CIREN cases 
may be viewed from the NHTSA/CIREN 
Web site at: http://www- 
nrd.nhtsa.dot.gov/departments/nrd-50/ 
ciren/CIREN. html. NHTSA has held 
three Annual Conferences where CIREN 
research results were presented. Further 
information about the three previous 
CIREN conferences is also available 
through the NHTSA Web site. NHTSA 
held the first public meeting on May 5, 
2000, with a topic of lower extremity 
injuries in motor vehicle crashes; the 
second public meeting on July 21, 2000, 
with a topic of side impact crashes; the 
third public meeting on November 30, 


2000, with a topic of thoracic injuries in 
crashes; the fourth public meeting on 
March 16, 2001, with a topic of offset 
frontal collisions; the fifth public 
meeting on June 21, 2001, on CIREN 
outreach efforts; the sixth public 
meeting (held in Ann Arbor, Michigan), 
with a topic of injuries involving sport 
utility vehicles; the seventh public. 
meeting on December 6, 2001, with a 
topic of age related injuries (elderly and 
children); the eighth public meeting on 
April 25, 2002, with a topic of head and 
traumatic brain injuries; the ninth 
public meeting on August 22, 2002 
(held at Harborview Injury Prevention 
and Research Center in Seattle, 
Washington), with presentations 
highlighting the various research 
specialties of the Centers; the tenth 
public meeting on December 5, 2002, 
with a topic of occult injuries; the 
eleventh public meeting on April 3, 
2003, with papers on the injuries 
sustained in crashes where vehicles are 
mismatched in terms of size or weight; 
the twelfth public meeting on December 
5, 2003 (held at the University of 
Alabama at Birmingham), with 
presentations on various research 
specialties of the Centers; and the 
thirteenth public meeting on November 
4, 2004 (held at the University of 
Maryland/National Study Center), with 
presentations on various research 
specialties. Presentations from these 
meetings are available through the 
NHTSA Web site. 


Public meetings were suspended in 
2005 due to the recompetition of the 
funding for the CIREN cooperative 
agreements. The recompetition was 
announced in December 2004, and 
awards were made in June 2005. 


NHTSA plans to continue holding 
CIREN meetings on a regular basis to 
disseminate CIREN information to 
interested parties. This is the fourteenth 
such meeting. The CIREN Centers will 
be presenting papers on a variety of 
research topics. 


Should it be necessary to cancel the 
meeting due to inclement weather or to 
any other emergencies, a decision to 
cancel will be made as soon as possible 
and posted immediately on NHTSA’s 
Web site http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/. If you do 
not have access to the Web site, you 
may Call or e-mail the contacts listed in 
this announcement and leave your 
telephone number or e-mail address. 
You will be contacted only if the 
meeting is postponed or canceled. 


Issued on: February 13, 2006. 
Joseph N. Kanianthra, 


- Associate Administrator for Vehicle Safety 


Research. 
[FR Doc. E6—2355 Filed 2-16-06; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


Office of Hazardous Materials Safety; 
Notice of Applications for Modification 
of Special Permit 


AGENCY: Pipeline and Hazardous 
Materials Safety Administration, DOT. 
ACTION: List of Applications for 
Modification of Special Permit. 


SUMMARY: In accordance with the 
procedures governing the application 
for, and the processing of, special 
permits from the Department of 
Transportation’s Hazardous Material 
Regulations (49 CFR part 107, subpart 
B), notice is hereby given that the Office 
of Hazardous Material Safety has 
received the application described 
herein. This notice is abbreviated to 
expedite docketing and public notice. 
Because the sections affected, modes of 
transportation, and the nature of 
application have been shown in earlier 
Federal Register publications, they are 
not repeated here. Request of 
modifications of special permits (e.g. to 
provide for additional hazardous 
materials, packaging design changes, 
additional mode of transportation, etc.) 
are described in footnotes to the 
application number. Application 
numbers with the suffix ““M’’ denote a 
modification request. There applications 
have been separated from the new 
applications for special permits to 
facilitate processing. 

DATES: Comments must be received on 
or before March 6, 2006. 

Address Comments to: Record Center, 
Pipeline and Hazardous Materials Safety 
Administration, U.S. Department of 
Transportation, Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the special permit number. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the applications are available 
for inspection in the Records Center, 
Nassif Building, 400 7th Street, SW., 
Washington, DC or at http:// 
dms.dot.gov. 
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transportation law (49 U.S.C. 5117(b); 


This notice of receipt of applications 
49 CFR 1.53(b)). 


Issued in Washington, DC, on February 13, 
for modification of special permits is 2006. 


published in accordance with part 107 
of the Federal hazardous materials 


MODIFICATION SPECIAL PERMITS 


R. Ryan Posten, 

Chief, Special Permits Program, Office of 
Hazardous Materials Special Permits & 
Approvals. 


Applicant 


Modification of 


Regulation(s) affected special permit 


Nature of special permit thereof 


hill, MA. 


CA. 


ton, OH. 


AK 


Epichem, Inc., Haver- 


Structural Composites 
Industries, Pomona, 


GE Energy Rentals, 
Inc., Atlanta, GA. 


ChemStation Inter- 
national, Inc., Day- 


ConocoPhillips Alas- 
ka, Inc., Anchorage, 


Agribusiness Associa- 
tion of lowa, Des 
Moines, IA. 


49 CFR 173.181; 10048 
173.187; 173.201, 
202, 211, 212, 226, 
227. 

49 CFR 173.302(a); 


173.304(a); 175.3. 


49 CFR 173.306(e)(1) 


49 CFR 177.834(h); 
172.203(a); 
172.302(e). 


49 CFR 172.101(9B) 


49 CFR 173.315(m) ... 


To modify the special permit to authorize a 
non-DOT specification cylinder as an addi- 
tional packaging. 


To modify the special permit to raise the 
load sharing capability percentage of the 
glass fiber wrapping of low pressure cyl- 
inders. 

To modify the special permit to authorize an 
alternative method for testing used refrig- 
erating machines; to eliminate the require- 
ment to maintain a copy of the special per- 
mit at each facility where the refrigeration 
machine is offered, and to eliminate the 
requirement to carry a copy of the special 
permit on motor vehicle. 

To modify the special permit to provide alter- 
native attendance requirements for Class 
3 and 8 hazardous materials being un- 
loaded from IBCs while on a motor vehi- 
cle. 

To reissue the exemption originally issued 
on an emergency basis for the transpor- 

_ tation of certain Class 9 materials in UN 
31A intermediate bulk containers which 


by air. 

To modify the special permit to authorize up 
to five years to perform the external visual 
inspection test, conduct the hydrostatic in- 
spection test, and conduct a thickness in- 
spection test for cargo tanks without 
ASME identification plates. 


[FR Doc. 06-1511 Filed 2-16-06; 8:45 am] 
BILLING CODE 4909-60—-M 


DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


Office of Hazardous Materials Safety; 
Notice of Application for Special 
Permits 


AGENCY: Pipeline and Hazardous 
Materials Safety Administration, DOT. 


ACTION: List of Applications for Special 
Permits. 


SUMMARY: In accordance with the 
procedures governing the application 
for, and the processing of, special 
permits from the Department of 


Transportation’s Hazardous Material 
Regulations (49 CFR part 107, subpart 
B), notice is hereby given that the Office 
of Hazardous Materials Safety has 
received the application described 
herein. Each mode of transportation for 
which a particular special permit is 
requested is indicated by a number in 
the ‘‘Nature of Application” portion of 
the table below as follows: 1—Motor 
vehicle, 2—Rail freight, 3—Cargo vessel, 
4—Cargo aircraft only, 5—Passenger- 
carrying aircraft. 

DATES: Comments must be received on 
or before March 20, 2006. 

Address Comments to: Record Center, 
Pipeline and Hazardous Materials Safety 
Administration, U.S. Department of 
Transportation, Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 


triplicate. If Confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the special permit number. 


FOR FURTHER INFORMATION CONTACT: 
Copies of the applications are available 
for inspection in the Records Center, 
Nassif Building, 400 7th Street, SW., 
Washington, DC or at http:// 
dms.dot.gov. 

This notice of receipt of applications 
for special permit is published in 
accordance with part 107 of the Federal 
hazardous materials transportation law 
(49 U.S.C. 5117(b); 49 CFR 1.53(b)). 

Issued in Washington, DC, on Februafy 13, 
2006. 

R. Ryan Posten, 

Chief, Special Permits Program, Office of 
Hazardous Materials, Special Permits & 
Approvals. 


exceed quantity limitations when shipped — 


Application | Docket No. 
| | 
10945-M | | | | 
| | | | 
| | | | 
| | | | | 
| | | | | | 
12412-M | | | 
| | — | | | 
| | | 
13169-M — | 13168 | 
| = | | | 
| | | 
| | 13554 | 
| 
| | | | 
| | | | 
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NEw SPECIAL PERMITS 


Nature of special permits thereof 


— Docket No. Applicant Regulation(s) affected 
Praxair, Danbury, CT ........ | 49 CFR 173.301(f) ............ 
The Boeing Company, St. 49 CFR 173.304a; 175.3 .. 
Louis, MO. 
‘National Electrical Manu- | 49 CFR 173.421, 173.422, 
facturers Association, 173.423, 173.424. 
Rosslyn, VA. 
Airgas, Inc., Radnor, PA ... | 49 CFR 173.302a (b)(2), 
(3), (4) and (5), 180.205, 
180.209, 172.203(a), 
172.301(c). 
North American Auto- 49 CFR 173.166(d) ........... 
motive Hazmat Action = 
Committee. 
den, CT. : 
VOTG North America, Inc., | 49 CFR 173.315 
West Chester, PA. 
D’Exideuil, Civray, 
France. 
14318-N ...... Lockheed Martin Technical | 49 CFR 173.315 
Operations, Vandenberg 
AFB, CA. 


To authorize the transportation in commerce of cer- 
tain Division 2.3 gases in DOT specification cyl- 
inders without pressure relief devices. (modes 1, 3). 

To authorize the transportation in commerce of cyl- 
inders manufactured under DOT—E 7945 without a 
strong outer packaging. (mode 1). 

To authorize the transportation in commerce of cer- © 
tain lamp and lamp components containing limited 
quantities of radioactive material without marking 
the identification number on ng package. (modes 
1, 2, :5). 

To authorize the use of ultrasonic inspection as an al- 
ternative retest method for certain DOT specifica- 
tion cylinders and certain cylinders manufactured 
under a DOT special permit. (modes 1, 2, 3). 

To authorize the transportation in commerce of cer- 
tain Class 9 seat belt pretensioner devices not sub- 
ject to 49 CFR Parts 171-180 except for shipping 
papers and special permit package markings when - 
transported by motor vehicle of rail freight. (modes 
¥, 2. 

To authorize the manufacture, mark, sale and use of 
non-bulk, non-DOT Specification metal refueling 
tanks for transportation of certain Class 3 liquids. 
(mode 1). 

To authorize use of a non-DOT specification IMO 
Type 5 portable tank, for transportation of liquefied 
compressed gases. (modes 1, 2, 3). 

To authorize the manufacture, mark, sale and use of 
certain non-DOT specification steel portable tanks 
conforming with Section VIII, 
ASME Code for the transportation in commerce of 
Division 2.1 and 2.2 materials. (modes 1, 2, 3). 

To authorize transportation in commerce of non-DOT 
specification portable tanks conforming with the 
2004 edition of Section Vill, Division 1 of the ASME 
Code for the transportation in commerce of certain 
toxic or corrosive hazardous materials. (modes 1, 

3, 4). 


Division 2 of the 


[FR Doc. 06-1512 Filed 2-16-06; 8:45 am]. 
BILLING CODE 4909-60-M 


_ DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


[Docket No.: PHMSA-97-2995] 


Pipeline Safety: Random Drug Testing 
Rate 


AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 

ACTION: Notice of minimum annual 
percentage rate for random drug testing. 


summary: Each year pipeline operators 
randomly select employees to test for 
prohibited drugs. The number 6f 
selections may not be less than the 
minimum annual percentage rate 
PHMSA determines, either 50 percent or 
25 percent of covered employees, based 
on the industry’s positive rate of 


random tests. In accordance with 
applicable standards, PHMSA has 
determined that the positive rate of 
random drug tests reported by operators 
this calendar year for testing done in 
calendar year 2005 is less than 1.0 
percent. Therefore, in calendar year 
2006, the minimum annual percentage 
rate for random drug testing is 25 
percent of covered employees. 

DATES: Effective January 1, 2006, 
through December 31, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Stanley Kastanas, PHMSA, Room 2103, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590, telephone (202) 366-3844 or e- 
mail Stanley.Kastanas@DOT.GOV. 
SUPPLEMENTARY INFORMATION: Operators 
of gas, hazardous liquid, and carbon 
dioxide pipelines and operators of 
liquefied natural gas facilities must 
annually submit Management 
Information System (MIS) reports of 
drug testing done in the previous 
calendar year (49 CFR 199.119(a)). One 


of the uses of this information is to. 
calculate the minimum annual 
percentage rate at which operators must 
randomly select covered employees for 
drug testing during the next calendar 
year (49 CFR 199.105(c)(2)). If the 
minimum annual percentage rate for 
random drug testing is 50 percent, 
PHMSA may lower the rate to 25 
percent if PHMSA determines that the 
positive rate reported for random tests 
for two consecutive calendar years is 
less than 1.0 percent (49 CFR 
199.105(c)(3)). If the minimum annual 
percentage rate is 25 percent, PHMSA 
will increase the rate to 50 percent if 
PHMSA determines that the positive 
rate reported for random tests for any 
calendar year is equal to or greater than 
1.0 percent (49 CFR 199.105(c)(4)). Part 
199 defines “positive rate” as “the> 
number of Positive results for random 
drug tests * * * plus the number of 
refusals of random tests * * *, divided 
by the total number of random drug 
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tests * * * plus the number of refusals 
- of random drug tests.” 

Through calendar year 1996, the 
minimum annual percentage rate for 
random drug testing in the pipeline 
industry was 50 percent of covered 
employees. Based on MIS reports of © 
random testing done in calendar years 
1994 and 1995, PHMSA lowered the 
minimum rate from 50 percent to 25 
percent for calendar year 1997 (61 FR 
60206). The minimum rate remained at 
25 percent in calendar years 1998 (62 
FR 59297); 1999 (63 FR 58324); 2000 (64 
FR 66788); 2001 (65 FR 81409); 2002 (67 
FR 2611); 2003 (67 FR 78388); 2004 (68 
FR 69046); and 2005 (70 FR 50). 

Using the MIS reports received for 
drug testing done in calendar year 2005, 
PHMSA calculated the positive rate of 
random testing continues to be less than 
1.0 percent. PHMSA is announcing that 
the minimum annual percentage rate for 
random drug testing is 25 percent of 
covered employees for January 1, 2006 
through December 31, 2006. 

Authority: 49 U.S.C. 5103, 60102, 60104, 
60108, 60117, and 60118; 49 CFR 1.53. 


Issued in Washington, DC on February 14, 
2006. 
Stacey L. Gerard, 
Associate Administrator for Pipeline Safety. 
{FR Doc. E6—2373 Filed 2—16—06; 8:45 am] 
BILLING CODE 4910-60-P 


DEPARTMENT OF THE TREASURY 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Suspicious Activity 
Report by Depository Institutions 
AGENCIES: Financial Crimes 
Enforcement Network, Office of the 
Comptroller of the Currency, Office of 
Thrift Supervision, Department of the 
Treasury; Board of Governors of the 
Federal Reserve System, Federal Deposit 
Insurance Corporation, National Credit 
Union Administration. 

* ACTION: Notice and requést for 
comments. 


SUMMARY: The Financial Crimes 
Enforcement Network and the Banking 


Supervisory Agencies ', as part of their 
continuing effort to reduce paperwork 
and respondent burden, invite the 
general public and other Federal . 
agencies to take this opportunity to 
comment on information collections, as 
required by the Paperwork Reduction 
Act of 1995, Public Law 104—13 (44 
U.S.C. 3506(c)(2)(A)). The Financial 


' Crimes Enforcement Network and the 


Banking Supervisory Agencies are 
soliciting comments concerning the 
Suspicious Activity Report by 
Depository Institutions, which is being 
revised and reformatted to standardize 
this report with suspicious activity 
reports being filed by other financial 
institutions. The report also is being 
revised to support joint filing, providing 
the necessary data blocks and 
instructions for completing a jointly 
filed suspicious activity report. The 
instructions limit joint filing to those 
suspicious activities that do not involve 
insider abuse. 

DATES: Written comments should be 
received on or before April 18, 2006. 


ADDRESSES: Interested parties are 
invited to submit written comments to 
any or all of the agencies. All comments, 
which should refer to the Office of 
Management and Budget control 
numbers, will be shared among the 
agencies. Direct all written comments as 
follows: 

Financial Crimes Enforcement 
Network: Financial Crimes Enforcement 
Network, Post Office Box 39, Vienna, 
VA 22183, Attention: 1506-0001, 
Revised Suspicious Activity Report by 
Depository Institutions. Comments also 
may be submitted by electronic mail to 
the following Internet address: 
regcomments@fincen.gov with the 
caption in the body of the text, 
“Attention: 1506-0001, Revised 
Suspicious Activity Report by 
Depository Institutions’. 

Comptroller of the Currency: 
Communications Division, Office of the 
Comptroller of the Currency, Public 
Information Room, Mailstop 1-5, 
Attention: 1557-0180, 250 E Street, 
SW., Washington, DC 20219. In 
addition, comments may be sent by fax 
to (202) 874-4448, or by electronic mail 
to regs.comments@occ.treas.gov. You 
can inspect and photocopy the 
comments at the OCC’s Public 


‘Information Room, 250 E Street, SW., 


Washington, DC 20219. You can make 


1 The term “Banking Supervisory Agencies” is the 
collective term for the following organizations: The 
Office of the Comptroller of the Currency, The 
Office of Thrift Supervision, The Board of io 
Governors of the Federal Reserve System, The 
Federal Deposit Insurance Corporation, and The 
National Credit Union Administration. 


an appointment to inspect the 


’ comments by calling (202) 874-5043. 


Additionally, you should send a copy 
of your comments to OCC Desk Officer, 
1557-0180, by mail to U.S. Office of 
Management and Budget, 725, 17th 
Street, NW., #10235, Washington, DC 
20503, or by fax to (202) 395-6974. 

Office of Thrift Supervision: 
Information Collection Comments, Chief 
Counsel’s Office, Office of Thrift 
Supervision, 1700 G Street, NW., 
Washington, DC 20552; send a facsimile 
transmission to (202) 906-6518; or send 
an e-mail to 


_infocollection.comments@ots.treas.gov. 


The Office of Thrift Supervision will 
post comments and the related index on 
its Internet site at http:// 
www.ots.treas.gov. In addition, 
interested persons may inspect 
comments at the Public Reading Room, 
1700 G Street, NW., by appointment. To 
make an appointment, call (202) 906—- 
5922, send an e-mail to 
public.info@ots.treas.gov, or send a 
facsimile transmission to (202) 906— 
7755. 

Board of Governors of the Federal 
Reserve System: You may submit 
comments, identified by FR 2230, by 
any of the following methods: - 

e Agency Web site: http:// 
www. federalreserve.gov. Follow the 
instructions for submitting comments at 
http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs. cf 

e Federal E-Rulemaking Port 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: 
regs.comments@federalreserve.gov. 
Include docket number in the subject | 
line of the message. 

e FAX: 202/452-3819 or 202/452-— 
3102. 

e Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitution Avenue, NW., Washington, 
DC 20551. 

All public comments are available 
from the Board’s Web site at: http:// 
www.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm as submitted, 
unless modified for technical reasons. 
Accordingly, your comments will not be 
edited to remove any identifying or 
contact information. Public comments 
may also be viewed electronically or in 
paper in Room MP-500 of the Board’s 
Martin Building (20th and C Streets, 
NW) between 9 a.m. and 5 p.m. on 
weekdays. 

Comments may be mailed to Ms. 
Jennifer J. Johnson, Secretary, Board of 
Governors of the Federal Reserve 
System, 20th Street, and Constitution 
Avenue, NW., Washington, DC 20551. 


Office of the Comptroller of the 4 
Currency : 
Office of Thrift Supervision | 
FEDERAL RESERVE SYSTEM 
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However, because paper mail in the 
Washington area and at the Board of 
Governors is subject to delay, please 
consider submitting your comments by 
e-mail to 
regs.comments@federalreserve.gov, or 
faxing them to the office of the Secretary 
at (202) 452-3819 or (202) 452-3102. 
Comments addressed to Ms. Johnson 
may also be delivered to the Board’s 
mail facility in the West Courtyard 
between 8:45 a.m. and 5:15 p.m., 
located on 21st Street between 
» Constitution Avenue and C Street, NW. 
Members of the public may inspect 
comments in Room MP-500 between 9 
a.m. and 5 p.m. on weekdays pursuant 
to 261.12, except as provided in 261.14, 
of the Board’s Rules Regarding 
Availability of Information, 12 CFR 
261.12 and 261.14. 
Federal Deposit Insurance 
_Corporation: Written comments should 
be addressed to Steve Hanft, Clearance 
Officer, Legal Division MB-—3064, 
Federal Deposit Insurance Corporation, 
550 17th Street, NW., Washington, DC 
20429. FAX number (202) 898-3838. E- 
mail: shanft@fdic.gov. 

National Credit Union 
Administration: Clearance Officer: Mr. 
Neil M. McNamara, (703) 518-6447, 
National Credit Union Administration, 
1775 Duke Street, Alexandria, VA 
22314-3428, Fax No. (703) 518-6489, e- 
mail: mcnamara@ncua.gov. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or a 
copy of the collection may be obtained * 
by contacting: 

Financial Crimes Enforcement 
Network: Regulatory Policy and 
Programs Division at (800) 949-2732. 

Comptroller of the Currency: You can 
request additional information or a copy 
of the collection from Mary Gottlieb, 
OCC Clearance Officer, or Camille 
Dickerson, (202) 874-5090, Legislative 
and Regulatory Activities Division, 
Office of the Comptroller of the 
Currency, 250 E Street, SW., 
Washington, DC 20219. . 

Office of Thrift Supervision: Richard 
C. Stearns, Enforcement Deputy 
Counsel, Office of Enforcement, Office 
of Thrift Supervision, 1700 G Street, 
NW., Washington, DC 20552, (202) 906— 
7966. . 

Board of Governors of the Federal © 
Reserve System: Michelle Long, Federal 
Reserve Board Clearance Officer (202— 
452-3829), Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551. Telecommunications Device 
for the Deaf (TDD) users may contact 
(202) 263-4869, Board of Governors of 
the Federal Reserve System, 
Washington, DC 20551. 


Federal Deposit Insurance 
Corporation: Steve Hanft, Legal Division 
MB-3064, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429, (202) 898-3907. 

National Credit Union 
Administration: Tracy Sumpter, Office 
of the Chief Information Officer, (703) 
518-6444 or John K. Ianno, Office of 
General Counsel, (703) 518-6540. 
SUPPLEMENTARY INFORMATION: 

Title: Suspicious Activity Report by 
Depository Institutions. The Office of 
the Comptroller of the Currency is 
renewing all information collections 
covered under the information 
collection titled: “(MA)—Minimum 
Security Devices and Procedures, 
Reports of Suspicious Activities, and 


‘ Bank Secrecy Act Compliance—12 CFR 


21.” 


Office of Management and Budget 
Control Numbers 


Financial Crimes Enforcement 
Network: 1506-0001. 

Office of the Comptroller of the 
Currency: 1557-0180. 

Office of Thrift Supervision: 1550— 
0003. 

Board of Governors of the Federal 
Reserve System: 7100-0212. 

Federal Deposit Insurance 
Corporation: 3064-0077. 

National Credit Union 
Administration: 3133-0094. 


Form Numbers 


Financial Crimes Enforcement 
Network: Form 111. 

Office of the Comptroller of the 
Currency: 8010—1/8010-9. 

Office of Thrift Supervision: 1601. 

Board of Governors of the Federal 
Reserve System: FR 2230. 

Federal Deposit Insurance 
Corporation: 6710/06. 

National Credit Union 
Administration: 2362. 
_ Abstract: In 1985, the Banking 


Supervisory Agencies issued procedures — 


to be used by banks and certain other 
financial institutions operating in the 
United States to report known or 
suspected criminal activities to the 
appropriate law enforcement and 
Banking Supervisory Agencies. 
Beginning in 1994, the Banking 
Supervisory Agencies and the Financial 
Crimes Enforcement Network 
completely redesigned the reporting 
process resulting in a Suspicious 
Activity Report, which became effective 
in. April 1996.2 


2 The report is authorized by the following 
regulations: 31 CFR 103.18 (Financial Crimes 
Enforcement Network); 12 CFR 21.11 (Office of the 
Comptroller of the Currency); 12 CFR 563.180 


Current Action: The Banking 
Supervisory Agencies and the Financial 
Crimes Enforcement Network ‘propose 
several revisions to the reporting form 
and instructions in order to enhance the 
clarity of the instructions, allow for joint 
filing of Suspicious Activity Reports, 
and to improve the usefulness of the 
Suspicious Activity Report to-law 
enforcement. 

Data item 1 would be expanded to 
add two check boxes to indicate 
whether the respondent institution is 
filing-an updated report (data item 1a) 
and whether the report is being filed 
jointly with another financial institution 
(data item 1b). - 

Part I—Subject Information would be 
moved from Part II to Part I and would 
collect information on the subject of the 
Suspicious Activity Report. The section 
title would be changed to ‘“‘Subject 
Information” from “Suspect 
Information.” Other proposed revisions 
to Part I are: 


e Proposed data item 2a would be added 
to indicate whether multiple subjects are 
involved. 

e Proposed data item 6 “Also known as 
(AKA-individual) or doing business as (DBA- 
entity),”’ would be added in order to 
standardize the “Subject Information” 
section among all Suspicious Activity Report 
forms. 


Part II—Suspicious Activity 
Information would be moved from Part 
III to Part II and would describe activity 
being reported. Proposed revisions to 
Part II are: 


e Current data item 34, “Total dollar 
amount involved in known or suspicious 
activity,’ would be increased to twelve digits 
from ten and would be renumbered as data 
item 22. 

e Current data item 38, which collects 
information about the financial soundness of 
the respondent institution, would be moved 
to Part V, “Suspicious Activity Information- 


Narrative,’ data item a. 


¢ Current data item 39, regarding bonding 
company notification, would be deleted. 

¢ Current data items 40-44, law 
enforcement contact information, would be 


moved to Part V, “Suspicious Activity 


Information-Narrative,”’ data item g. 


(Office of Thrift Supervision); 12 CFR 208.62, 
211.5(k), 211.24(f), and 225.4(f) (Board of Governors 
of the Federal Reserve System); 12 CFR 353.3 
(Federal Deposit Insurance Corporation); 12 CFR 
748.1 (National Credit Union Administration). The 
regulations were issued under the authority 
contained in the following statutes: 31 U.S.C. 
5318(g) (Financial Crimes Enforcement Network); 
12 U.S.C. 93a, 1818, 1881-84, 3401-22, 31 U.S.C. 
5318 (Office of the Comptroller of the Currency); 12 
U.S.C. 1463 and 1464 (Office of Thrift Supervision); 
12 U.S.C. 248(a)(1), 324, 334, 625, 1844(c), 
3105(c)(2) and 3106(a) (Board of Governors of the 
Federal Reserve System); 12 U.S.C. 93a, 1818, 
1881-84, 3401-22 (Federal Deposit Insurance - 
Corporation); 12 U.S.C. 1766(a), 1789(a) (National 
Credit Union Administration). 


- 
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Part II]—Reporting Financial 
Institution Information would be moved 
from Part I to Part III and would collect 
information that identifies the 
respondent institution, the branch 
where the activity took place, the 
affected account number(s), if any, and 
whether such accounts have been closed 
as a result of the suspicious activity. 
Proposed revisions to Part II] are: 


e Proposed check box 26b would be added 
to indicate whether two or more financial 
institutions are jointly filing a single 
Suspicious Activity Report by completing 
data items 26 through 35. 

e Proposed data item 29 would collect the 
respondent institution’s internal control or 
file number. Respondent institutions would 
be encouraged, but not required, to report an 
internal control or file number. 

e Three check boxes would be added to 
proposed data item 33, “Primary Federal 
Regulator,” to identify the Internal Revenue 
Service, the Security and Exchange 
Commission, and Commodity Futures 
Trading Commission as regulators for 
purposes of a Suspicious Activity Report 
joint filing. 

e Proposed data item 35, “Relationship of 
subject (Part I) to the above listed financial 
institution,” would be moved from Part II, 

’ current data item 30, to Part III. 

e Proposed data items 41-55 would 
provide space to collect information 
regarding other branch locations. If more 
than four branches are involved, the 
additional information would be provided in 
Part V “Suspicious Activity Information- 
Narrative.” 

e Current data item 13, “If institution 
closed, date closed,” would be deleted. 


Part IV—Contact for Assistance 
information is consolidated here. The 
proposed data item 56, ‘‘Designated 
contact office,” would replace current 
data items 45-48, ‘‘contact name and 
title information.” This revised 
information, coupled with an internal 
control or file number, would still 
provide law enforcement with adequate 

_contact information while protecting the 
name of the contact person. 

Part V—Suspicious Activity 
Information-Narrative requires the 
respondent institution to provide a 
chronological and complete narrative 
account of the activity, including what 
is unusual, irregular; or suspicious 
about the activity. Because the narrative 
is considered the most important part of 
the Suspicious Activity Report, the list 
of information that should be included 
in the narrative would be expanded to 
aid the respondent in the completion of 
the Suspicious Activity Report. 

Finally, the instructions for 
completing the Suspicious Activity 


3 Respondents comprise many of the same 
institutions responding to the Supervisory 
Agencies. 


- approval for those provisions. 


Report would be expanded to include 
specific data item instructions for each 
item on the reporting form. Items 
considered critical for law enforcement 
purposes have been marked with an 
asterisk. 

Type of Review: Revision of a 
currently approved collection. The 
OCC’s revision does not affect the 
portions of OMB Control No. 1557-0180 
relating to Minimum Security Devices 
and Bank Secrecy Act Compliance. OCC 
is seeking only a renewal of the 

Affected Public: Business, for-profit 
institutions, and non-profit institutions. 


Estimated Number of Respondents 


Financial Crimes Enforcement 
Network: 27,262.3 

Office of the Comptroller of the 
Currency: 2100. 

Office of Thrift Supervision: 862. 

Board of Governors of the Federal 
Reserve System: 7,000. 

‘Federal Deposit Insurance 
Corporation: 8000. 

National Credit Union 
Administration: 9300. 


Estimated Total Annual Responses 


Financial Crimes Enforcement 
Network: 399,848. 

Office of the Comptroller of the 
Currency: 250,700. 

Office of Thrift Supervision: 36,569. 

Board of Governors of the Federal 


_Reserve System: 93,600. 


Federal Deposit Insurance 
Corporation: 16,018. 
National Credit Union 


Administration: 2,961. 


Estimated Total Annual Burden: 
Estimated 60 minutes per form: 

Financial Crimes Enforcement 
Network: 399,848 hours.* 

Office of the Comptroller of the 
Currency: 316,430 hours. 

Office of Thrift Supervision: 36,569 
hours. 

Board of Governors of the Federal 
Reserve System: 93,600 hours. 

Federal Deposit Insurance 
Corporation: 16,018 hours. 

National Credit Union 
Administration: 2,961 hours. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid Office of Management 
and Budget control number. Records 
required to be retained under the Bank 
Secrecy Act and these regulations 


- 4Qnly one form is filed in satisfaction of the rules 
of both the Financial Crimes Enforcement Network _ 


-and the banking supervisory agencies. The 


estimated burden per form is 60 minutes; the hourly 


issued by the Banking Supervisory 
Agencies must be retained for five years. 
Generally, information collected 
pursuant to the Bank Secrecy Act is 
confidential, but may be shared as 
provided by law with regulatory and 
law enforcement authorities. 


Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for Office of Management and 
Budget approval. All comments will 
become a matter of public record. 
Comments are invited on: (a) Whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including ~ 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology, 


‘and (e) estimates of capital or start-up 


costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Dated: February 7, 2006. 
William F. Baity, 
Director, Financial Crimes Enforcement 
Network. 

Dated: January 30, 2006. 
Stuart Feldstein, 


Assistant Director, Legislative and Regulatory 
Activities Division, Office of the Comptroller 
of the Currency. 

Dated: February 7, 2006. 


Deborah Dakin, 


Senior Deputy Chief Counsel, Regulations and 
Legislation Division, Office of Thrift 
Supervision. 

By the Board of Governors of the Federal 
Reserve System on February 9, 2006. 
Jennifer J. Johnson, 
Secretary of the Board. 

By Order of the Board of Directors. 


Dated at Washington, DC, this 31st day of 
January, 2006. 


Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary. 

By the National Credit Union 
Administration Board on ee 8, 2006. 
Mary Rupp, 

Secretary of the Board. 
BILLING CODE 4810-02-P 


burden does not attempt to allocate that time 
between agencies when the form is filed in 
satisfaction of the rules of more than one agency. 
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Suspicious Activity Report | FomNo. OMEN. 
Previous editions b D it | tit ti FinCEN: 411 1506-0001 
ot be accepted y Vepository institutions FRB:  FR2230 7100-0212 
or Dacember'St,, 2006 > Please type or print. Always complete entire report. | NCUA: 2362 = 3133-0094 
See instructions for items marked with an asterisk (* ). Occ: 8010-1 1557-0180 

This report may be jointly filed (See instructions). 


1 {-] Check this box only if amending or correcting a prior report. 


ib ["] Check this box if this report is being filed Jointly with 
joint filing. Also note instructions for listing joint filer 


1a [[] Check this box if this is an updated report 


another financial institution (See instructions for restrictions on 
information). 


Subject Information 2 Checkbox a [] if muttiple subjects b [_] if subject information is unavailable 
*3 Individual's last name or entity's legal name *4 First name *5 Middle initial 


6 Also known as (AKA - individual) or doing business as (DBA - entity) 


7 Occupation or type of business 


Address 


9 City State 
*41 ZIP Code *12 Country (If not US) “413 — eee Date of birth 
“15 Forms of identification for subject: ad 
a Driver's license/state 10 Passport c [_] Alien Ch 
16 Phone number - personal (include area code) 7 


*18 Is the ee an insider relationsk 


*20 Admission or 
confession? 
a b No 


19 If “yes” to item 18, date of action 
for d, e, or f. 


Date or date ra range 


MM DD YYYY 


*23 Summary ah 
a [_] Bank Secrecy Act/structuring/ 
money laundering 
b [[] Bribery/gratuity 
c Check fraud 
d Check kiting 
e Commercial loan fraud. 
f Computer intrusion 


s Other 


g .(_] Consumer loan fraud 
h (_] Counterfeit check 
(_] Counterfeit credit/debit card 
j Counterfeit instrument (other) 
k (] Credit card fraud 
CJ Debit card fraud 
m Defaication/embezziement 


‘of suspicious activity (check no more than 10): 


nC) False statement 

o [-] Misuse of position or self dealing 
p CL) Mortgage loan fraud 

q Mysterious disappearance 

t (-] Wire transfer fraud 

t (2 Terrorist financing 

uC) Identity theft 


(type of activity) 


*24 Loss amount prior to recovery (lf applicable) 
' 


*25 Amount of recovery (i (f applicable) 
$: 


or suspicious activities that take place at or were p 


Pp 


Al 


Public reporting and rec 
complete the information collection. Send cor 


Paperwork Reduction Act Notice: The purpose of this form isto provide an effective and consistent means for financial institutions to notify ap 


by 


law 


suspected criminal conduct 


4 against financaaal institutions. This report is required by law, pursuant to authority contained in the following statutes. Board of Governors of the Federal Reserve 
System: 12 U.S.C. 324, 334,611a, 1844(b) and (, 3105(<) (2) and 3106(@). Federal Deposit Insurance Corporation: 12 U.S.C. 93a, 1818, 1881-84, 3401-22. Office of the Comptroller of the Currency: 12 U.S.C.93a, 1818, 
1881-64, 3401-22. Office of Thrift Supervision: 12 US.C. 1463 and 1464. National Credit Union Administration: 12 U.S.C. 1766(a), 1786(q). Financial Crimes Enforcement Network: 31 U.S.C. 5318@). Information collected 
HS US.C. 552bN7)and 552a(kx2), and 3 USC. 5318@). Retedudtnace institutions’ regulatory agencies and the U.S. Departments of justice and Treasury may use and share the information. 
i Be 30 minutes per response, and includes time to gather and maintain data in the required report, review the instructions, and 


for reducing the burden, to the Office of Management and Budget, Paperwork Reduction Project, Washington, 


ing 
DC 20503 and, depending on your primary Federal regulatory agency, to Secretary, Board of Governors of the Federal Reserve System, Washington, OC 2055 1; or Assistant Executive Secretary, Federal Deposit insurance 
Corporation, Washington, DC 20429; or Legislative and Regulatory Analysis Division, Office of the Comptroller of the Currency, Washington, DC 20219; or Office of Thrift Superision, Enk Office, 
DC 20552; or National Credit Union Administration, 1775 Duke Street, Alexandria, VA 22314; or Office of the Director, Financial Crimes Enforcement Network, Department of the Treasury, PO. Box 39, Vienna, VA 22183. 
The agencies may not conduct or sponsor, and an organization (or a person) is not required to respond to, a collection of information unless it displays a currently valid OMB control number. 


IRS Cat. 


No. 22285L 


8643 
Yes b jNo 
: ef] Terminated” 
Suspended \ \ Nf 
. A ining CAD Wet if itor, 42 
*22 Total amount involved in known or suspicious activity 
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This is: a [_] Filing institution or b Joint filer 


Reporting Financial Institution Information (see instructions) 
"26 of financial institution 


“27 identification number 


*28 Address of financial institution 


controll 


*30 City 


*31 State 


{ 
‘ 


h Director 


i Employee 


j0 Officer 


k Shareholder | Other 


*33 Primary Federal Regulator 
a[_] FederalReseve b[] FDIC NCUA d{[_] OCC e [_] oTs IRS Sec h[]crtc 
*34 Account number(s) affected that are related to subject listed in Part |, if any. Check “Yes” If closed. 
a Yes b Yes 
c Yes Yes 
*35 Relationship of the subject (Part I) to the above listed financial institution (check no more than four): a, 

aC) Accountant b (] Agent cL) Appraiser Attorney Borrower f Customer 


*36 Address of branch office(s) where activity occurred 


“37 City 


“40 Country (If not US, 
< enter 2 digit code) 


45 Country (if not US, 
enter 2 digit code) 


50 Country (If not US, 


4 enter 2 digit code) 


[_] Check if additional branch addresses are listed in Part V 


55 Country (if not US, 
1 enter 2 digit code) 


Contact for Assistance 


*56 Designated contact office 


Melty Gite 


“58 Date filed (See instructions) 


YYYY 


59 Agency (if not filed by financial institution) - 


Reminder: A joint SAR cannot be filed if box 18 is checked “yes”. 


Send each compieted SAR report to: 


Detroit Computing Center — 
Attn: SAR-DI 

P.O. Box 33980 
Detroit, Mi 48232-0980 


Special note: 
if this report is being filed jointly, box 1b must be checked and Item 33 completed. A Part Ill and Part IV must be completed for 
each institution. 


2 
"32 ZIP Code 
Be 
41 Address of branch office where activity occurred (if required) AQ g 
3 
42 Ci 43 State] 44 

i 48 ‘ota 

*57 Designated phone number (include area code) | EE : 
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*Suspicious Activity Information - Narrative 


covers the who/what/when/where of the activity. 


suspicious activity(ies). This section of is 


igators. Provide a clear, complete, and 


description of the activity. The should as of the information listed below as possible which 


a. Describe the conduct that raised suspicion, why it was suspicious and 
the date discovered. Did the activity have a material impact on or affect 
the financial institution’s soundness? : 

b. Explain whether the transaction(s) was completed or only attempted. 

c. Describe supporting documentation (e.g., transaction records, new 
account information, tape recordings, e-mail messages, correspon- 
dence, etc.). The filer (and joint filer if appropriate) must retain a 
copy of the SAR and its supporting documentation and retain such 


d. Explain who benefited, financially or otherwise, from the transaction(s), 
how much and how (if known). 

e. Describe and retain any admission, or explanation of the 
transaction(s) provided by the subject(s), or other persons. Indicate to 
whom and when it was given. 

f . Describe and retain any evidence of cover-up or evidence of an 
attempt to deceive federal or state examiners, or others. 

g- Indicate where the possible violation of law(s) took place (e.g., main 
office, branch, other). If the institution or branch has been closed, 
indicate date. 

. Recommend any further investigation that might assist law ~ 
enforcement authorities. 

. Indicate whether any information has been excluded from this 
report; if so, state reasons. 


j. Indicate whether the suspicious activity is an isolated incident or 
relates to another transaction. Note if this is an updated report and if 
so, provide the date of the original SAR regarding this activity. 

. Indicate whether there is any related litigation. If so, specify the names 
of the parties involved and the court where the action is pending. 

. Indicate whether U.S. or foreign currency and/or U.S. or foreign 
negotiable instrument(s) were involved. If foreign, provide the 
amount, name of currency, and country of origin. 

m.Describe any funds transfers, including in or out identifier numbers, 
parties involved, dates, amounts, and financial institutions involved. 

n. Indicate for a foreign national any available information on subject’s 
Passport(s), visa(s), and/or identification card(s}, Anclude date, country, 
city of issue, issuing authority, and nationgiity. ° 

o. Describe subject(s) position(s) if empleyed byethe financial institution. 

p. Indicate the type of institutionefiling this report, if this is not clear. 

q. Indicate if a law askecenent a a been contacted, list the name 


Supporting should not be 


Information already provided in earlier parts of this form need not ated if Yhe-teaning i is clear. 
fi 


is report. Maintain the information for your files. 


Tips on SAR form preparation and ya n fhe SAR Activity 


Enter the explanation/description narra le space low. If necpssa 
Spaces 
ne at www.fingen. 


Continuefie narrative on a duplicate of this page or a blank page. 
views at www.fincen.gov/pub_reports.html or the “SAR Narrative 
(narrativeguidance_webintro.pdf 


The reporting financial institution =a uld ot in legal disclaimers in the narrative. 
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e Suspicious Activity Report Instructions 


Safe Harbor Federal law (31 U.S.C. 5318(g)(3)) 
provides complete protection from civil liability for. 
all reports of suspicious transactions made to 
appropriate authorities, including supporting 
documentation, regardless of whether such reports 
are filed pursuant to this report’s instructions or are 
filed on a voluntary basis. Specifically, the law 
provides that a financial institution, and its directors, 
officers, employees and agents, that make a 
disclosure of any possible violation of law or 
regulation, including in connection with the 
preparation of suspicious activity reports, “shall not 
be liable to any person under any law or regulation 
of the United States, any constitution, law, or 
regulation of any State or political subdivision of any 
State, or under any contract or other legally 
enforceable agreement (including any arbitration 
agreement), for such disclosure or for any failure to 
provide notice of such disclosure to the person who 
is the subject of such disclosure or any other person 
identified in the disclosure”. 


Notification Prohibited: Federal law (31 U.S.C. 
531 8(g){2)) requires that a financial institution and its 
directors, officers, employees and agents, who, 
voluntarily or by means of a suspicious activity report, 
report suspected or known criminal violations or 
suspicious activities, may not notify any person involved 
in the transaction that the transaction has been 


reported. 


associations, savings association service 
corporations, credit unions, bank holding 
companies, nonbank subsidiaries of bank holding 
companies, Edge and Agreement corporations, and 
U.S. branches and agencies of foreign banks, are 
required to make this report following the 
discovery of: 


a. Insider abuse involving any amount. 
Whenever the Depository Institution detects any 
known or suspected Federal criminal violation, or 
pattern of criminal violations, committed or 
attempted against the Depository Institution or 
involving a transaction or transactions conducted 
through the Depository Institution, where the 
Depository Institution believes that it was either 
an actual or potential victim of a criminal violation, 
or series of criminal violations, or that the 
Depository Institution was used to facilitate a 
criminal transaction, and the Depository Institution 
has a substantial basis for identifying one of its 
directors, officers, employees, agents or oth 
institution-affiliated parties as having com 
or aided in the commission of a crimi 
regardless of the amount involved in the vi 


In situations involving violations requirin finantial institutiob or ifvolvi i 
immediate attention, such as when a report prtransactions conduc rough the Depository 


violation is ongoing, the financial institution shall 
immediately notify, by telephone, appropriate i 


ee report. List 
General Instruction 
Definition: Depository | 


For the purposes of suspiciows*activity reporting 
in accordance with 31 CFR 103.18, and the use 
of this suspicious activity report form, the term 
Depository Institution includes those entities 
listed in 31 CFR 103.11(c) as well as bank holding 
companies and nonbank subsidiaries of bank 
holding companies. 


A. When to file 


General. Every Depository Institution shall file with 
the Treasury Department, to the extent and in the 
manner required by 31 CFR Part 103.18, a report 
of any suspicious transaction relevant to a possible 
violation of law or regulation. A Depository Institu- 
tion may ako file with the Treasury Department by 
using the Suspicious Activity Report specified in 31 
CFR Part 103.18, a report of any suspicious transac- 
tion that it believes is relevant to the possible vio- 
lation of any law or regulation but whose reporting 
is not required by this section. 


1. All Depository Institutions operating in the 
United States, including insured banks, savings 


ggregating $5,000 or 
ts, where the Depository 
that it was either an actual or 


itution was used to facilitate a criminal 
transaction, and the Depository Institution has a 
substantial basis for identifying a possible subject 
or group of subjects. If it is determined prior to 
filing this report that the identified subject or group 
of subjects has used an “alias,” then information 
regarding the true identity of the subject or group 
of subjects, as well as alias identifiers, such as 
drivers’ licenses or social security numbers, 
addresses and telephone numbers, must be 


reported. 


c. Violations aggregating $25,000 or more 
regardless of a potential subject. Whenever the 
Depository Institution detects any known or 
suspected Federal criminal violation, or pattern of 
criminal violations, committed or attempted against 
the Depository Institution or involving a transaction 
or transactions conducted through the financial 
institution and involving or aggregating $25,000 
or more in funds or other assets, where the 
Depository Institution believes that it was either 
an actual or potential victim of a criminal violation, 
or series of criminal violations, or that the 
Depository Institution was used to facilitate a 
criminal transaction, even though there is no 
substantial basis for identifying a possible subject 
or group of subjects. 


d. Transactions aggregating $5,000 or more 
that involve potential money laundering or 
violations of the Bank Secrecy Act. Any transaction 
(which for purposes of this subsection means a 
deposit, withdrawal, transfer between accounts, 
exchange of currency, loan, extension of credit, 
purchase or sale of any stock, bond, certificate of 
deposit, or other monetary instrument or 
investment security, or any other payment, transfer, 
or delivery by, through, or to a Depository 
Institution, by whatever means effected) conducted 
or attempted by, at or through the Depository 
Institution and involving or aggregating $5,000 or 
more in funds or other assets, if the Depository 
Institution knows, subjects, or has reason to suspect 


ii. The transaction is designed to evade 
ny regulations promulgated under the Bank 
Secrecy Act; or 


iii. The transaction has no business or 
apparent lawful purpose or is not the sort in which 
the particular customer would normally be 
expected to engage, and the Depository Institution 
knows of no reasonable explanation for the 
transaction after examining the available facts, 
including the background and possible purpose 
of the transaction. 


2. The Bank Secrecy Act requires all institutions 
to file currency transaction reports (CTRs) in 
accordance with the Department of the Treasury's 
implementing regulations (31 CFR Part 103). These 
regulations require a Depository Institution to file 
a CTR whenever a currency transaction exceeds 
$10,000. 


3. Ifa currency transaction exceeds $10,000 
and is suspicious, the institution must file both a 
CTR (reporting the currency transaction) and a 
suspicious activity report (reporting the suspicious 
or criminal aspects of the transaction). If a currency 
transaction equals or is below $10,000 and is 
suspicious, the institution should only file a 


suspicious activity report. 


4. A Depository Institution is required to file a 
suspicious activity report no later than 30 calendar 
days after the date of initial detection of facts tnat 
tmay constitute a basis for filing a suspicious activity 
report. If no subject was identified on the date of 
detection of the incident requiring the filing, a 
Depository Institution may delay filing a suspicious 
activity report for an additional 30 calendar days 
to identify a subject. In no case shall reporting be 


that: 
i. Fhe ge inyatves funds derived from 
illegal actiyities or is intended or conducted in 4 
order to hide or isguis®, funds or assets derived 
illegal activitie (including, without limitation, 
a natur sourée, location, or control 
sugh funds or assets),as paft of a plan to violate i 
any law or or to avoid any 
trapsattion reporting requirement under Federal 
b. Violations aggregatittg $5,000 or sake 
: where a subject can be identified. Whenever, 4 
the Depository Institution aly known or Fi 
suspected Federal crirpinal ¥idlation, or Pattern of 
and inv 
in funds or 
potgntiahyietim of a criminal violation, or series of | 
in Part V. \cri al violations, or that the Depository , 
7 
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delayed more than 60 calendar days after the date 
of initial detection of a reportable transaction. 


5. This suspicious activity report does not 
need to be filed for those robberies and burglaries 
that are reported to local authorities, or (except for 
savings associations and service corporations) for 
lost, missing, counterfeit, or stolen securities that 
are reported pursuant to the requirements of 17 
CFR 240.17f-1, 


B. How to make a report: 


NOTE: If this report is jointly filed, both of the 
filing institutions must retain a copy of the SAR and 


any supporting documentation for a period of five 


years from the date the report was filed. 


1. This form should be e-filed through the 
Bank Secrecy Act E-filing System. Go to 
http://bsaefiling.fincen.treas.gov/index.jsp to reg- 
ister. This form is also available for download on 
the Financial Crimes Enforcement Network’s Web 
site at www.fincen.gov, or may be ordered by call- 

» ing the IRS Forms Distribution Center at (800) 829- 
3676. This form is also available — your pri- 
mary federal regulator. 


2. If not filed electronically or through magnetic 
media, send each completed suspicious activity 
report to: 


Detroit Computing Center 
Attn: SAR-DI 

P.O. Box 33980 

Detroit, MI 48732-0980 


3. While all items 
and accurately, ma 
must be completed 
paragraph 4 below. 


asterisk (*) is not known 

special responses “None,” 

“Unknown,” or “XX” (state/country/middle 
initial) as appropriate to complete the item. If 
the SSN/EIN/TIN is unknown, enter a series of 
1’s e.g., 111111111. Other fields should be left 
blank if the information is unknown or not 
applicable. 


5. Complete each suspicious activity report by 
providing as much information as possible on initial 
and corrected or amended reports. 


6. Do not include supporting documents with 
the filed suspicious activity report. Retain a copy of 
the report and all supporting documentation (e.g. 
transaction records, new account information, tape 
recordings, correspondence, e-mail messages, etc.) 
or business record equivalent in your files for five 
(5) years from the. date, of the suspicious activity 
report. All supporting documentation must be made 
available to appropriate authorities upon request. 


* 7. Type or complete the report using block 
written letters. 


8. If more than one subject is being reported, 
make a copy of page 1, complete only the subject 
information in Part |, and attach the additional 
page(s) behind page 1. tf more space is needed to 
complete any other item(s), identify that item in 
Part V by “item number,” and add the additional 
information. 


9. Enter all dates in MM/ DD / YYYY format 
where MM = month, DD = day, and = YYYY = 
year. Precede single numbers with zero, i.e., 01,02, 
etc. If the month or day is unknown, enter “00” in 
place of the month or day. 


10. Record telephone numbers using the format 
(XXX) XXX-XXXX. List fax numbers and international 
telephone numbers in Part V. 


11. Always enter an individual’s name by 
entering the last name, first name, and middle initial 
in the appropriate items. If the last or first name is 
not known, enter “Unknown” in the item. If an 
individual has two middle initials, enter both initj 
in that item. If the middle initial is unknow 
individual has no middle name, enter “XX” 
item. 


12. Enter all i 
registration, 
Identification Numbe 
Identification Number} 
and Social Securit 

left to right. (Jo not include spaces, 


of other punc 


li Post Office ZIP Codes from left to 
the first five numbers or all nine 
+ 4) if known. 


VC Enter all monetary amounts in U.S. Dollars. 
Use whole dollar amounts rounded up. Enter the 
amount as a number string without punctuation. If 
foreign . currency is involved, state the name of 
currency and country of origin in Part V. 


15. Addresses. Enter the permanent street 
address, city, two-letter state/territory abbreviation 
used by the U.S. Postal Service and ZIP code (ZIP+4 
if known) of the individual or entity. Do not use a 
post office box for an individual, unless no other 
address is available. For an individual, enter any 
apartment or suite number and road or route 


number. If a post office box is used for an entity, . 


enter the street name, suite number, and road or 
route number. If the individual is from Mexico or 
Canada, enter the appropriate state or territory 
code in the state item and MX or CA as appropriate 
in the country item. If the address is from-another 
foreign country, enter “XX” in the state item and 
the appropriate two-digit country code in the 
country item. Complete any part of the address 
that is known, even if the entire address is not 
known. If the address is in the U.S., leave the country 
field blank. Lists of country and state two-digit 
codes are available on the FinCEN web site at 
www.fincen.gov/reg_bsaforms.htmi, or by calling 
1-800-949-2732 and selecting option 5 to 
request a list by mail. 


16. If you have questions or require further 
assistance, go to www.fincen.gov, contact your 
primary regulator, or call the FinCEN Helpline at 
800-949-2732. For software issues, contact the 
IRS/DCC at 800-800-2877 


C. Specific Suspicious Activity Report 
preparation instructions 


item 1--Check the box ifthe report amends or 
corrects a prior report. (See Part V, item “r”). 


Item ta-- Check this box if this is an updated 
report. 


Item 1b -- Check this box if this is a jointly 
filed report with another financial institution. 


multiple subjects involved, 

x “2a” and complete a separate Part | for 

mach subject. Check box “2b” only if NO subject 

rmation is available. If ANY subject information 

ilable, record that information in Part 1, leave 

x “2b” blank, and insert the appropriate special 

response ‘in any critical item for which data is 
missing. 


Items *3, *4, and *5--Individual/entity names. 
See General Instruction B10 for information on 
completing name fields. If the subject is an entity, 
enter the entity’s full legal name in Item 3, “Not 
Applicable” in item 4, and “XX” in Item 5. 


Item 6 Also known as--if an individual has 
another name under which he or she is commonly 
known, enter that name in Item 6. If the subject is 
an entity, record the trade name of the entity in 
Item 6 if the trade name is different from the legal 
name in Item 3. 


Item 7--Occupation or type of business. If 
known, identify the occupation, profession 
or business that best describes the individual or 


_ entity in Part | (e.g., attorney, car dealer, carpenter, 


doctor, farmer, plumber, truck driver, etc.). Do not 


. use nondescript terms such as businessman, 


merchant, store owner (unless store’s name is 
provided), or self employed. if unemployed, or 
retired are used enter the regular or former 
occupation if known. If the individual’s business 
activities can be described more fully, provide the 
additional information in Part V. : 


Items *8, *9, *10, *11, and *12-- Address. 
See General Instructions B13 and B15. If any part 
of the address is not known, enter “Unknown” or 
“XX” (state and country only) in that item. 


Item *13--SSN/ITIN (individual) or EIN 
(entity). See General Instruction B12. If the subject 
named in Items 3 through 5 is a U.S. Citizen or an 
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alien with a SSN, enter his or her SSN in Item 13. If 


that individual is an alien who has an ITIN, enter 
that number. If the subject is an entity, enter the 
EIN. If the identification number is not known, enter 
“111111111” in Item 13. 


item *14--Date of birth. See General Instruction 
B9. If the subject is an individual, enter the date of 
birth. Enter “Unknown” if the date of birth is not 
known. Enter “N/A” if the subject is an entity. 


item *15--Forms of identification for subject. 
See General instruction B12. Check the box 
showing the type of document used to verify the 
subject’s identity. If you check box “d Other,” 
specify the type of document used. You must list 
the ID number of the identifying document and 
the issuing authority in 16e and 16f. If no 
_ identification was available, check box 16d and 
enter “Unknown” in “Other.” 


items 16 & 17--Telephone numbers. See 
General Instruction B10. List any additional 
number(s) that may be available in Part V. 


Item *18--Insider relationship? You must check 
box “a” or “b” showing whether or not there is an 
insider relationship. if box “a” is checked, you must 
also check box “c’, “d”, “e”, or “f” to identify the 
current relationship, and complete Item 19. 


Note: A joint SAR cannot be filed if item 18 
is checked “yes.” 


Item 19--Date of Suspension, etc. Enter 
date of any suspension, termi 
reflected in item 18. 


Item 20--Admissidg or Confession. 
appropriate box to indjcate the 
has admitted or to tha suspiciot ivity. 
If “Yes,” describe the admitsi Cont more 
fully in Part V. 

Part It Suspicious Activity Information 


Item *21--Date or date range of suspicious 
activity. See General Instruction B8. Enter the date 
of the reported activity in the “From” field. If more 
than one day is involved, indicate the duration of 
the activity by entering the first date in the “From” 
field and the last date in the “To” field. If the same 
individual or organization conducts multiple or 
telated activities within the 30 calendar day period 
after the date of initial detection, the reporting 
institution may consider reporting the suspicious 
transactions on one form, but only if doing so will 
fully describe what has occurred. A new report 
must be filed for other related suspicious 
transactions committed after the initial detection 
period. 


item *22--Total dollar amount. See General 
Instruction B13. Enter the total dollar value of the 
funds or assets involved in the suspicious activity 
that is conducted by the same individual or 
organization within the 30 calendar day period 
after the date of initial detection. For multiple or 


{FR Doc. 06—1433 Filed 2-16-06; 8:45 am] 
BILLING CODE 4810-02-C 


related suspicious transactions, show the breakdown 
of this aggregated total in Part V. For abuse by a 
person associated with the institution, the value of 
this Item can be zero (0). Do not use any words, 
such as “thousand”, “million”, etc. For foreign 
currency, convert all values to U.S. Dollars. If this is 
an.updated report, leave this item blank unless the iff iginall 


Item *23--Type of suspicious activity. Check 
up to 10 boxes to identify the suspicious activity. 
Provide a brief explanation in Part V of why each 
box is checked. If none of the items apply, mark 

s" “Other,” enter a brief description on the 
following line, and provide in Part V an explanation 
of the type of suspicious activity. 

Items 24 and 25--Amount of loss and recovery 


(if applicable). Indicate in Item 24 the amount of 
the initial loss. This amount cannot be larger than 


the amount in Item 22. In Item 25 indicate the 


amount of any recovery. This amount cannot 
larger than the amount in Item 24. Both ampu 
must be in U.S. Dollars. - 


Part Reporting Financial Institutio 


. Complete branch 
ys 36 through 55 if appropriate. If 


opie of page two as required to record the 
ditional joint filer information. Attach any 
additional pages behind page three, and indicate 
the total number of joint filers in Part V. 


NOTE: Reports involving insider abuse may not 
be filed jointly. 


Item *26--Name of financial institution. Enter 
the full legal name of the institution, ie. the name 
shown on the charter or other document creating 
the entity. Check box “a”, “Filing institution” when 
the listed institution is the institution preparing and 
filing the report. Check box "b”, “Joint filer” for all 
other reporting institutions. 


Item *27--Employer identification number. 
See General Instruction B12. Enter the reporting 
financial institution’s EIN. 


Items *28, *30, *31, and *32--Address. See 
General Instructions B13 & B15. This address 
should be the address of the principal office or 
headquarters if the United States. 


Item 29--Internal report control/file number 
(optional). Enter any internal file or report number 
assigned by the reporting institution to track this 
report. This.information will act as.an identification 
aid if contact is required. 


Item 33--Primary Federal Regulator (This — 


item must be completed for all reports). 
Depository Institutions filing this report must check 
box “a” through “e” (only one). For all other 
institutions, check box “f", “g”, or “h” as 
appropriate. 


Item *34--Account number(s). Enter up to 
four account numbers for financial institution 
accounts involved in the activity. Check the box 
“Yes” if an account is closed. Enter additional 
account numbers in Part V. Enter “None” in Item 
35a if no accounts are involved. 


Item 35--Relationship to financial institution. 


_ Check the appropriate box es) to indicate ene 


B15. Provide the 
ddresses of up to foyr braftch locations where 


occurred. If there are more than four 
anches, check the box labeled “Check: if 
dditional branch ...” 
9 52) and list the additional locations in Part V. 
there are no branch addresses involved, enter 
“Not Applicable” in Item 37. 


Part IV Contact for Assistance 


item *56-- Designated contact office. Enter 
the name of the office that the financial institution 
has designated to receive request for assistance 
with this report. This office must have an individual 
knowledgeable of this report available during 
regular business hours. 


item *57--Phone number. See General 
Instruction B10. Enter the work telephone number 
‘of the contact office. 


Item *58--Date filed. See General Instruction 
B9. Enter the date this report was filed. For 
electronic filing, it is the date that the report was 
e-filed using BSA Direct. For magnetic media 
filing, it is the date the magnetic media was 
forwarded to DCC. For all other filers, it is the 
date the financial institution completed the final 
review and mailed/submitted the report to DCC’ 


Item 59--Agency. If this report is filed by an 
agency other than a financial institution such as a 
regulator or OFAC, enter the name of the reporting 
agency in Item 60. 


Part V--*Suspicious Activity Information 
-Narrative. 


This is the most important section, and should 
be completed in as much detail as possible. See 
page 3 of the form for specific instructions for 
completing the narrative. The reporting financial 
institution should not include legal disclaimers 
in the narrative. 


in the last branch address . 


or. Was associategWith institution. 
Up to four beXes can be checked. 
ms *36- 55--Branch, office addresses. See 
ts 
st significant n of the suspicious o 
information 
Note: If filed jointly, a a must be 
completed for each institution: 
If this report is being filed jgintly (bof item 1b es 3 
pecked), make a copy pf page two and complete F 
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DEPARTMENT OF THE TREASURY 


Office of the Comptroller of the 
Currency 


| FEDERAL RESERVE SYSTEM 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Information Collection 
Activities: Submission for OMB 
Review; Joint Comment Request 


AGENCIES: Office of the Comptroller of 
the Currency (OCC), Treasury; Board of 
Governors of the Federal Reserve. 
System (Board); and Federal Deposit 
Insurance Corporation (FDIC). 

ACTION: Notice of information collection 
to be submitted to OMB for review and 
approval under the Paperwork 
Reduction Act. 


SUMMARY: In accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
chapter 35), the OCC, the Board, and the 
FDIC (the “‘Agencies”) may not conduct 
or sponsor, and the respondent is not 
required to respond to, an information 
collection unless it displays a currently 
valid Office of Management and Budget 
(OMB) control number. On August 23, 
2005, the Financial Institutions 
Examination Council (FFIEC), of which 
the Agencies are members, requested 
public comment for 60 days on 
proposed revisions to the Gonsolidated 
Reports of Condition and Income (Call 
Report), which are currently approved 
collections of information. After 
considering the comments, the FFIEC 
has modified some of the proposed 
changes and will stagger the effective 
dates of the revisions from March 31, 
2006, through March 31, 2008. The 
burden-reducing revisions included in 

- the proposal will be implemented 
March 31, 2006, as proposed. _ 

DATES: Comments must be submitted on 
or before March 20, 2006. 

ADDRESSES: Interested parties are 
invited to submit written comments to 
any or all of the Agencies. All 
comments, which should refer to the 
OMB control number(s), will be shared 
among the Agencies. 

OCC: You may submit comments, 
identified by [Attention: 1557-0081], by 
any of the following methods: 

e E-mail: 
regs.comments@occ.treas.gov. Include 
[Attention: 1557-0081] in the subject 
line of the message. 

e Fax: (202) 874-4448. 

e Mail: Public Information Room, 
Office of the Comptroller of the 
Currency, 250 E Street, SW., Mailstop 


1-5, Washington, DC 20219; Attention: 
1557-0081. 

Public Inspection: You may inspect 
and photocopy comments at the Public 


' Information Room. You can make an 


appointment to inspect the comments 
by calling (202) 874-5043. 

Board: You may submit comments, 
which should refer to ‘Consolidated 
Reports of Condition and Income, 7100- 
0036,” by any of the following methods: 

e Agency Web site: http:// 
www. federalreserve.gov. Follow the 
instructions for submitting comments 
on the http://www. federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: 
regs.comments@federalreserve.gov. 
Include docket number in the subject 
line of the message. ; 

e FAX: 202-452-3819 or 202—452- 
3102. 

e Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitutton Avenue, NW., Washington, 
DC 20551. 

All public comments are available 
from the Board’s Web site at http:// 
www. federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm as submitted, 
unless modified for technical reasons. 
Accordingly, your comments will not be 
edited to remove any identifying or 
contact information. Public comments 
may also be viewed electronically or in 
paper in Room MP-500 of the Board’s 
Martin Building (20th and C Streets, 
NW.,) between 9 a.m. and 5 p.m. on 
weekdays. 

FDIC: You may submit comments, 
which should refer to ‘Consolidated 
Reports of Condition and Income, 3064— 
0052,” by any of the following methods: 

e Agency Web site: http:// 
www.FDIC.gov/regulations/laws/ 
federal/notices.html. 

e E-mail: comments@FDIC.gov. 
Include ‘“‘Consolidated Reports of 
Condition and Income, 3064—0052”’ in 
the subject line of the message. 

e Mail: Steven F. Hanft (202—898-— 
3907), Paperwork Clearance Officer, 
Room MB-3064, Federal Deposit 
Insurance Corporation, 550 17th Street, 
NW., Washington, DC 20429. 

e Hand Delivery: Comments may be 
hand delivered to the guard station at 
the rear of the 550 17th Street Building 
(located on F Street) on business days 
between 7 a.m. and 5 p.m. 

Public Inspection: All comments 
received will be posted without change 
to http://www. fdic.gov/regulations/laws/ 
federal/notices.html including any 
personal information provided. 


Comments may be inspected at the FDIC 
Public Information Center, Room E- 
1002, 3502 North Fairfax Drive, 
Arlington, VA 22226, between 9 a.m. 
and 5 p.m. on business days. 


Additionally, commenters should 
send a copy of their comments to the 
OMB desk officer for the Agencies by 
mail to the Office of Information and 
Regulatory Affairs, U.S. Office of 
Management and Budget, New 
Executive Office Building, Room 10235, 
725 17th Street, NW., Washington, DC 
20503, or by fax to (202) 395-6974. 


FOR FURTHER INFORMATION CONTACT: For 
further information about the revisions 
discussed in this notice, please contact 
any of the agency clearance officers 
whose names appear below. In addition, 
copies of Call Report forms can be 
obtained at the FFIEC’s Web site 
(http://www. ffiec.gov/ 
ffiec_report_forms.htm). 

OCC: Mary Gottlieb, OCC Clearance 
Officer, or Camille Dickerson, (202) 
874-5090, Legislative and Regulatory 
Activities Division, Office of the 
Comptroller of the Currency, 250 E 
Street, SW., Washington, DC 20219. 


Board: Michelle E. Long, Federal 
Reserve Clearance Officer, (202) 452— 
3829, Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551. 
Telecommunications Device for the Deaf 
(TDD) users may call (202) 263-4869. 

FDIC: Steven F. Hanft, Paperwork 
Clearance Officer, (202) 898-3907, Legal 
Division, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429. 


SUPPLEMENTARY INFORMATION: The 
Agencies are requesting OMB approval 
to revise and extend for three years the 
Call Report, which is currently an 
approved collection of information for 
each of the Agencies. 

Report Title: Consolidated Reports of 
Condition and Income (Call Report). 

Form Number: FFIEC 031 {for banks 
with domestic and foreign offices) and 
FFIEC 041 (for banks with domestic 
offices only). 

Frequency of Response: Quarterly. 

Affected Public: Business or other for- 
profit. 

OCC: 

OMB Number: 1557-0081. 


Estimated Number of Respondents: 


1,900 national banks. 


Estimated Time per Response: 43.73 
burden hours (incorporates a reduction 
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of 4.47 hours resulting from the 
completion of testing and enrollment in 
the Central Data Repository (CDR) in 
2005 and an average net increase of 1.81 
hours for the Call Report revisions to be 
phased in from March 2006 to March 
2008). 

Estimated Total Annual Burden: 
332,331 burden hours. 

Board: 

OMB Number: 7100-0036. 

Estimated Number of Respondents: © 
919 state member banks. ; 

Estimated Time per Response: 50.69 
burden hours (incorporates a reduction 
of 4.01 hours resulting from the 
completion of testing and enrollment in 
the CDR in 2005 and an average net 
increase of 2.32 hours for the Call 
Report revisions to be phased in from 
March 2006 to March 2008). 

Estimated Total Annual Burden: 
186,321 burden hours. 

FDIC: : 

OMB Number: 3064-0052. 

Estimated Number of Respondents: 
5,247 insured state nonmember banks. 

Estimated Time per Response: 34.94 
burden hours (incorporates a reduction 
of 4.16 hours resulting from the 
completion of testing and enrollment in 
the CDR in 2005 and an average net 
increase of 2.00 hours for the Call 
Report revisions to be phased in from 
March 2006 to March 2008). 

Estimated Total Annual Burden: 
733,321 burden hours. 

The estimated time per response for 
the Call Report is an average that varies 
by agency because of differences in the 
composition of the institutions under 
each agency’s supervision (e.g., size 
distribution of institutions, types of 
activities in which they are engaged, 
and existence of foreign offices). The 
average reporting burden for the Call 
Report is estimated-to range from 16 to 
625 hours per quarter, depending on an 
individual institution’s circumstances. 

Furthermore, the effect on reporting 
burden of the revisions to the Call 
Report requirements will vary from 
institution to institution depending, in 
some cases, on the institution’s asset 
size and, in other cases, on its 
involvement with the types of activities 
or transactions to which the changes 
_ apply. 

General Description of Reports 

These information collections are 
mandatory: 12 U.S.C. 161 (for national 
banks), 12 U.S.C. 324 (for state member 
banks), and 12 U.S.C. 1817 (for insured 
state nonmember commercial and 
savings banks). Except for selected 
items, these information collections are 
not given confidential treatment. 


Abstraet 


Institutions file Call Reports with the 
Agencies each quarter for the Agencies’ 
use in monitoring the condition, 
performance, and risk profile of 
individual institutions and the industry 
as a whole. In addition, Call Reports 
provide the most current statistical data 
available for evaluating institutions’ 
corporate applications such as mergers, 
for identifying areas of focus for both 
on-site and off-site examinations, and 
for monetary and other public policy 
purposes. Call Reports are also used to 
calculate all institutions’ deposit 
insurance and Financing Corporation 
assessments and national banks’ 
semiannual assessment fees. 


Current Actions 
I. Overview 


On August 23, 2005, the Agencies 
requested comment on proposed 
revisions to the Call Report. The 
proposed effective date for all of the 
revisions was March 31, 2006. After 
considering the comments, the Agencies 
approved several modifications to the 
initial set of proposed revisions and 
decided to phase-in the changes - 
beginning March 31, 2006, through 
March 31, 2008, to provide banks 
sufficient time to make system and 
processing changes. The Agencies will 
move forward with reporting changes on 
March 31, 2006, that primarily consist 
of deletions, revisions to the reporting of 
international income, and certain new 
data on credit derivatives. The Agencies 
will delay the implementation for 
certain items providing additional detail 
on balance sheet items, mortgage 
banking activities, and credit derivatives 
to September 30, 2006, and other items 
providing additional detail on income 
statement items and certain loans to 
March 31, 2007. The Agencies will also 
further delay implementation of certain 
loan items for small banks that meet 
specified criteria to March 31, 2008. In 
addition, revised officer signature 
requirements also take effect September 
30, 2006. 

' The Agencies collectively received 


_ comments from 30 respondents: 21 


banks and banking organizations, 3 
national banking trade groups and other 
bankers’ organizations, 2 insurance 
consultants, a nonbanking trade group, 
a government agency, a data processing 
company, and a federal bank examiner. 
Many of the commenters were 
concerned with the reporting burden 
being imposed by the changes and 
questioned whether the costs of the 
proposed changes outweighed the 
perceived supervisory benefit. Two 
commenters recommended the Agencies 


consider collecting different types of 
data on different frequencies for banks — 
of different asset sizes. Several 
commenters expressed concerns about 
the accuracy of the Agencies’ burden 
estimates, especially those associated 
with the CDR testing and enrollment. 
Other commenters recommended the 
Agencies reassess the importance of all 
supplemental schedule information to 
the Agencies’ supervisory and other 
responsibilities and prioritize the 
collection of this data based on relative 


’ Other commenters cited concerns 
with the relatively short implementation 
time-frame that the Agencies were 
providing banks to make the proposed 
changes. In particular, many of the 
commenters objected to the praposal to 
split “Construction, land development, 
and other land loans” (CLD&OL loans) 
into separate categories for 1-4 family 
residential CLD&OL loans and all other 
CLD&OL loans, and to split loans 
“Secured by nonfarm nonresidential 
properties” (commercial real estate 
loans) into separate categories for 
owner-occupied and other commercial 
real estate loans based on reporting 
burden related considerations. Other 
commenters objected to the proposed 
changes to the officer and director 
signature and attestation requirements 
based on burden and the perceived 
minimal benefit to the supervisory 
process. Three commenters requested 
that the Agencies consider materiality 
when proposing to collect further 


_ information on Federal Home Loan 
Bank advances and other supplemental — 


and memorandum information. These 
commenters suggested imposing a 
minimum reporting threshold for 
certain information. Commenters also 
requested clarification on the maximum 
amount payable and receivable for 


=credit derivatives and the 


meaningfulness of breaking out the 
trading revenue from credit derivatives. 
One commenter recommended a 
change to the reporting of deposits of 
“Individuals, partnerships, and 
corporations,” which banks currently 
report in item 1 of Schedule RC-E, 
“Deposits.” The Agencies did not 
propose to make any changes to this 
category of depositor. The commenter 
recommended separating this category 
into three subcategories for 
“Individuals,” “Sole proprietorships 
and partnerships,” and ‘‘Corporations.”’ 
At present, the Agencies” supervisory 
and other primary mission objectives 
can be effectively accomplished without 
the additional breakouts recommended 
by the commenter. Therefore, the 
Agencies are not proposing to add any 


: 
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additional breakouts for categories of 
depositors at this time. 

A summary of the Agencies’ 
responses to the comments and the final 
revisions are presented below. 


_ II. Discussion of Revisions 


Overall Reporting Burden 


In March 2001, the Agencies revised 
the Call Report from four versions 
(FFIEC 031, 032, 033, and 034) tothe . 
existing two versions (FFIEC 031 and 
041). A major reason for this change was 
to reduce burden and to more closely 
align the information collected in the 
Call Report to the Agencies’ supervisory 
and other public policy objectives. 
Since that time, the Agencies have made 
efforts to target revisions to those areas 
of highest importance to these 
objectives. The Agencies realize that 
institutions of different sizes incur 
_ different amounts of burden and the 
estimates of burden hours are intended 
to reflect the average burden per 
institution. As indicated above 
following the Agencies’ individual 
burden estimates as well as on the 
second page of the Call Report forms, 
the range of burden for the Call Report © 
is estimated to be from 16 to 625 hours 
per response. The burden associated 
with the testing of and enrollment in the 
CDR was filed with OMB in 2004 when 
testing began and is required to be 
removed from the Agencies’ records 
with OMB since this CDR-related 
burden is no longer applicable. As 
stated in the initial Federal Register 
notice, the Agencies have recently 
conducted a careful review of the 
information needed to accomplish the 
Agencies’ supervisory and other public 


policy objectives and have proposed to © 


delete those items determined to be no 
longer critical to this mission. 


Call Report Revisions Effective as of the 
March 31, 2006, Report Date 


A. Burden-Reducing Revisions 


Several commenters supported (or did 
not oppose) the four proposed burden- 
reducing revisions discussed below, but 
one commenter stated that these 
revisions would not meaningfully 
reduce burden. 


1. Uninsured Deposits 


Banks with less than $1 billion in 
total assets will no longer be required to 
complete Memorandum item 2, 
“Estimated amount of uninsured 
deposits,” in Schedule RC-O, ‘“‘Other 
Data for Deposit Insurance and FICO 
Assessments.” Banks with $1 billion or 
more in total assets will continue to 
report this estimate in Memorandum 
item 2. To determine whether a bank 


must complete Memorandum item 2 
during 2006, the $1 billion asset size 
test is based on the total assets reported 
on the bank’s Call Report balance sheet 
for June 30, 2005. Each year thereafter, 


- this asset size test will be determined 


based on the total assets reported in the 
previous year’s June 30 Call Report. 
Once a bank surpasses the $1 billion 
total asset threshold, it must continue to 
report its estimated uninsured deposits 
regardless of subsequent changes in its 
total assets. When estimating the 
uninsured portion of its deposits, a bank 
with $1 billion or more ‘in total assets 
should base its estimate on data that are 
readily available from the information 
systems and other records pertaining to 
its deposits that the bank has in place. 


2. Holdings of Asset-Backed Securities 


Banks with domestic offices only and 
less than $1 billion in total assets will 
no longer provide a six-way breakdown 
of their holdings of asset-backed 
securities (not held for trading 
purposes) in Schedule RC-B, 
“Securities,” items 5.a through 5.f. 
Instead, these banks would report only 
their total holdings of asset-backed 
securities in Schedule RC-B, item 5. 
Banks with foreign offices and other 
banks with $1 billion or more in total 
assets will continue to report the 


existing breakdown of their asset-backed © 


securities, but this information will be 
collected in new Memorandum items 
5.a through 5.f of Schedule RC-B. The 
$1 billion asset size test will be applied 
in the same manner as discussed above 
under Uninsured Deposits. 


3. Impact of Derivatives on Income 


In Schedule RI, “Income Statement,” 
the Agencies are eliminating 
Memorandum items 9.a through 9.c, 
which collect data on the “Impact on 
income of derivatives held for purposes 
other than trading.”’ These 
Memorandum items are currently 
reported by banks with foreign offices or 
with $100 million or more in total 
assets. 


4. Bankers Acceptances 


The following items for reporting 
information on bankers acceptances will 
be'eliminated: 

Schedule RC, ‘‘Balance Sheet” 

© Item 9, “Customers’ liability to this 
bank on acceptances outstanding” 

© Item 18, ‘‘Bank’s liability on 
acceptances executed and outstanding” 

e Schedule RC-L, “Derivatives and 
Off-Balance Sheet Items,”’ item 5, 
“Participations in acceptances conveyed 
to others by the reporting bank” 


Schedule RC-H, “Selected Balance 
Sheet Items for Domestic Offices” 
(FFIEC 031 only) 

© Item 1, “Customers’ liability to this 
bank on acceptances outstanding” 

2, ““Bank’s liability on 

acceptances executed and outstanding” 

With the elimination of separate 
balance sheet items for acceptances on 
Schedule RC, banks should include any 
acceptance assets and acceptance 
liabilities in “Other assets” (Schedule 
RC, item 11) and ‘Other liabilities” 
(Schedule RC, item 20), respectively. 


B. Revisions of Existing Items and New 
Items 


1. Life Insurance Assets 


At present, banks include their 
holdings of life insurance assets (e.g., 
the cash surrender value reported to the 
bank by the insurance carrier, less any 
applicable surrender charges not 
reflected by the carrier in this reported 
value) in Schedule RC-F, ‘Other 
Assets,” item 5, “All other assets.” If the 
carrying amount of a bank’s life 
insurance assets included in item 5 is 
greater than $25,000 and exceeds 25 
percent of its ‘‘All other assets,”’ the 
bank must disclose this carrying amount 
in Schedule RC-F, item 5.b. Schedule 
RC-F will be revised by adding a new 
item 5 in which all banks will report — 
their holdings of life insurance assets. 
Existing item 5, ‘‘All other assets,” in 
Schedule RC-F will be renumbered as 
item 6. Commenters specifically 
addressing this reporting change either 
supported it or indicated it would not 


- present problems. 


For purposes of reporting ‘‘Life 
insurance assets” in new item 5 of 
Schedule RC-F, banks should include 
the cash surrender value of life 
insurance reported by the insurance 
carrier, less any applicable surrender 
charges not reflected by the carrier in 
this reported value, on all forms of 
permanent life insurance policies 
owned by the bank, its consolidated 
subsidiaries, and grantor (rabbi) trusts 
established by the bank or its 
consolidated subsidiaries, regardless of 
the purposes for acquiring the insurance 
and regardless of whether the insurance ~ 
is a general account obligation of the 
insurer or a separate account obligation 
of the insurer. Permanent life insurance 
refers to whole and universal life 
insurance, including variable universal 
life insurance. Purposes for which 
insurance may be acquired include * 
offsetting pre- and post-retirement costs 
for employee compensation and benefit 
plans, protecting against the loss of key 
persons, and providing retirement and 
death benefits to employees. Include as 
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life insurance assets the bank’s interest 
in insurance policies under split-dollar 
life insurance arrangements with 
directors, officers, and employees under 
both the endorsement and collateral 
assignment methods. 


2. Credit Derivatives by Type and 
Remaining Maturity 
In item 7 of Schedule RC-L, 
“Derivatives and Off-Balance Sheet 
Items,” banks currently report the 
notional amounts of the credit 
derivatives on which they are the 
guarantor and on which they are the 
beneficiary as well as the gross positive 
and negative fair values of these credit 
derivatives. These existing items will be 
revised so that banks with credit 
. derivatives will provide a breakdown of 
these notional amounts by type of credit 
derivative—credit default swaps, total 
return swaps, credit options, and other 
credit derivatives—in items 7.a.(1) 
through 7.a.(4) of Schedule RC-L, with 
those on which the bank is the 
guarantor reported in column A and 
those on which the bank is the 
beneficiary in column B. Banks will 
continue to separately report the gross 
positive and negative fair values of 
credit derivatives on which they are the 
guarantor and the beneficiary without a 
breakdown by type of credit derivative 
(items 7.b.(1) and 7.b.(2), columns A 
and B). 

In addition, banks currently present a 
maturity distribution for six categories 
of derivative contracts that are subject to 
the risk-based capital standards in 
Schedule RC-R, “Regulatory Capital,” 
Memorandum item 2. A new category 
will be added for credit derivatives that 
are subject to these standards. The 
remaining maturities of these credit 
derivatives will be reported separately 

_ for those where the underlying reference 
asset is rated investment grade or, if not 
rated, is the equivalent of investment 
grade under the bank’s internal credit 
rating system (Memorandum item 
2.g.(1)) and those where the underlying 
reference asset is rated below 
investment grade (“subinvestment 
grade”’) or, if not rated, is the equivalent 
of below investment grade under the 
bank’s internal credit rating system 
(Memorandum item 2.g.(2)). 

None of the commenters specifically 
addressed these two reporting changes. 


3. Income From Foreign Offices 


At present in the FFIEC 031 version 
of the Call Report, banks with foreign - 
offices whose international operations 
account for more than 10 percent of 
total revenues, total assets, or net 
income must complete Schedule RI-D, 
“Income from International 


Operations.” Banks that complete this - 
schedule are currently directed to report 
estimates of the amounts of their income 
and expense attributable to international 
operations. These estimates must 
eliminate intrabank accounts and 
should reflect all appropriate internal 
allocations of income and expense. 
Existing Schedule RI—D will be 
revised to capture income from foreign 
offices (as that term is currently defined 
for Call Report purposes) in place of 
income from “international operations.” 
The schedule will be renamed “‘Income 
from Foreign Offices” and the threshold 
for completing revised Schedule RI-D 
will continue to be based on a 10 
percent test, but the test would compare 
a bank’s foreign office revenues, assets, 
and net income to its consolidated total 
revenues, total assets, and net income. 
Total revenues (net interest income plus 
noninterest income) and net income 


will be determined from the preceding 


calendar year (2005 for purposes of 
reporting in Schedule RI—-D beginning 
March 31, 2006) and total assets will be 
measured as of the preceding calendar 
year end (December 31, 2005, for 
purposes of reporting in Schedule RI-D 
beginning-March 31, 2006). 

The following categories of foreign 
office income and expense will be 
reported in revised Schedule RI-D: 

¢ Total.interest income. 

Total interest expense. 

“ Provision for loan and lease losses. 

e Trading revenue. 

¢ Investment banking, advisory, 
brokerage, and underwriting fees and 
commissions. 

e Net securitization income. 

e All other noninterest income. 

e Realized gains (losses) on held-to- 
maturity and available-for-sale 
securities. 

e Total noninterest expense. 

e Adjustments to pretax income in 
foreign offices for internal allocations to 
foreign offices to reflect the effect of 
equity capital on overall bank funding 
costs. 

e Applicable income taxes. 

e Extraordinary items and other 
adjustments, net of income taxes. 

e Internal allocations of income and 
expense applicable to foreign offices. 

e Eliminations arising from the 
consolidation of foreign offices with 
domestic offices. : 

The amounts reported in the 
preceding income and expense 
categories (except the categories for 
adjustments to pretax income, internal 
allocations, and eliminations) are to be 
reported on a foreign office consolidated 
basis, i.e., before eliminating the effects 
of transactions with domestic offices, 
but after eliminating the effects of 


transactions between foreign offices. 
This is a change from the current 
Schedule RI-D approach under which 
amounts are reported net of all 
intrabank transactions. 

The Agencies received no comments 
specifically addressing the proposed © 
revisions to Schedule RI-D. 


4. Standby Letters of Credit Issued by a 
Federal Home Loan Bank 


Banks are currently required to report 
standby letters of credit issued by a 
Federal Home Loan Bank on their behalf 
in Schedule RC-L, item 9, “All other 
off-balance sheet liabilities,’ when these 
letters of credit exceed 10 percent of the 
bank’s total equity capital. When these 
letters of credit exceed 25 percent of 
total equity capital, the amount must 
also be separately identified and 
disclosed in Schedule RC-L. To 
facilitate the reporting and 
identification of these standby letters of 
credit when the amount exceeds 25 
percent of total equity capital, banks 
with this volume of standby letters of 
credit issued by a Federal Home Loan 
Bank will report them in Schedule RC- 
L, item 9.c., to which the Agencies are 
adding an appropriate preprinted 
caption. 

No comments were received on this 
specific element of the Agencies’ 
proposal. 


5. Scope of.Securitizations To Be 
Included in Schedule RC-S 


_ Incolumn G of Schedule RC-S, 
“Servicing, Securitization, and Asset 
Sale Activities;” banks report 
information on securitizations and on 
asset sales with recourse or other seller- 
provided credit enhancements involving 
loans (other than those covered in 
columns A through F of the schedule) 
and all leases. Although the scope of 
Schedule RC-S was intended to cover 
all of a bank’s securitizations and credit- 
enhanced asset sales, as currently 
structured column G does not capture 
transactions involving assets other than 
loans and leases. Therefore, the 
Agencies are revising the scope of 
column G to encompass “All Other 
Loans, All Leases, and All Other ° 
Assets.” As a result, column G will 
begin to reflect securitization 
transactions involving such assets as 
securities. 

The Agencies received no comments 
on this change in scope. 
C. Instructional Clarification for 
Servicing of Home Equity Lines 

Banks report the outstanding 
principal balance of assets serviced for 


others in Memorandum item 2 of 
Schedule RC-S, “Servicing, 
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Securitization, and Asset Sale fe 
Activities.” In Memorandum items 2.a 
and 2.b, the amounts of 1-4 family 
residential mortgages serviced with 
recourse and without recourse, 
respectively, are reported. 
Memorandum item 2.c covers all other 
financial assets serviced for others, but 
banks are required to report the amount 
of such servicing only if the servicing 
volume is more than $10 million. 

The Agencies will clarify the 
instructions by stating that servicing of 
home equity lines should be included in 
Memorandum item 2.c. Memorandum 
items 2.a and 2.b should include 
servicing of closed-end loans secured by 


first or junior liens on 1—4 family 


residential properties only. The only 
commenter addressing this clarification 
stated that it was reasonable. 


Call Report Revisions Effective as of the 


’ September 30, 2006, Report Date 
A. Revisions of Existing Items and New ~ 


Items 


1. Federal Home Loan Bank Advances 
and Other Borrowings 


Banks currently report separate 
breakdowns by remaining maturity of 
Federal Home Loan Bank (FHLB) 
advances and other borrowings in 
Schedule RC-M, items 5.a and 5.b., 
respectively. The Agencies proposed to 
add two additional breakdowns of FHLB 
advances. The first would collect data 
on four categories of advances: Fixed 
rate, variable rate, callable structured 
advances, and other structured 
advances. The second would collect 
data on advances by time remaining 
until the next repricing date using four 
time intervals: One year or less, over 
one year through three years, over three 
years through five years, and over five 
years. In addition, the existing 
remaining maturity data for both FHLB 
advances and other borrowings were to 
be modified by adding a new remaining 
maturity period of over five years. — 

Three commenters suggested the 
Agencies limit the application of certain 
information on FHLB advances to 
institutions whose FHLB advances are 
material to their overall operations. In 
contrast, another commenter, a banking 
trade group, stated that its members did 
not believe it would be burdensome in 
most cases to provide the proposed — 
additional information. The Agencies 
evaluated various alternative materiality 
thresholds for FHLB advances and 
concluded that, for many institutions, 
such thresholds would effectively 
increase, rather than reduce, the burden 
associated with providing the requested 
information. Burden would effectively 
increase because these institutions — 


would have to assess whether they 
exceed the reporting threshold as of 
each report date and would need to 
develop a system for capturing the 
information whenever the threshold is 
exceeded. Once the threshold is 
exceeded institutions would continue to 
report the information until the volume 
of FHLB advances declined and 
remained below a threshold for a 
sufficient period of time to indicate that 
the advances were no longer an integral 
part of the institution’s operations. 
Therefore, the Agencies are not 
establishing a materiality threshold for 
these items. Nevertheless, in response to 


commenters’ concerns about burden, the 


Agencies reconsidered the amount of 
data they proposed to collect on FHLB 
advances and other borrowings and 
decided to modify their proposal by 
reducing the amount of information to 
be reported by banks. 

Thus, banks will separately report 
their FHLB advances and their other 
borrowings based on the amount of time 
until the next repricing date (one year . 
or less, over one year through three 
years, over three years through five 
years, and over five years) in items 
5.a.(1)(a)—(d) and 5.b.(1)(a)—(d) of 
Schedule RC-M, respectively.’ Banks 
will also report the amounts of advances 
and other borrowings with a remaining 
maturity of one year or less in items 
5.a.(2) and 5.b.(2), respectively, rather 
than the proposed four-period 
breakdown by remaining maturity. 

In addition, banks will report only the 
amount of structured FHLB advances 
included in their advances outstanding 
in item 5.a.(3) of Schedule RC—-M 
instead of the four-way breakdown of 
advances that had been proposed. 
Structured advances are advances 
containing options. Structured advances 
include (1) callable advances, i.e., fixed 
rate advances that the FHLB has the 
option to call after a specified amount 
of time, (2) convertible advances, i.e., 


-fixed rate advances that the FHLB has 


the option to convert to floating rate 
after a specified amount of time, and (3) 
putable advances, i.e., fixed rate 
advances that the bank has the option to 
prepay without penalty on a specified 
date or dates. Any other advances that 


_ have caps, floors, or other embedded 


derivatives should alsg be reported as 
structured advances. 


2. Nonaccrual Assets 


Two new items will be added to 
Schedule RC-N, ‘“‘Past Due and 
Nonaccrual Loans, Leases, and Other 


1 The sum of Schedule RC-M, items 5.a.(1)(a)—(d) 
and items 5.b.(1)(a)-(d), must equal Schedule RC, 
item 16, “Other borrowed money.” 


Assets,” pertaining to nonaccrual assets: 
Memorandum item 7, “Additions to 
nonaccrual assets during the quarter,” 
and Memorandum item 8, “‘Nonaccrual 
assets sold during the quarter.” Identical 
items are already collected from bank 
holding companies that file the 
Consolidated Financial Statements for 
Bank Holding Companies (FR Y—9C). 
The one institution that specifically 
commented on the proposed new 
nonaccrual items observed that, because 
it files the FR Y—9C, these items would 
not create additional burden. 

In Memorandum item 7, report the » 
gross amount of all loans, leases, debt 
securities, and other assets (net of 
unearned income) that have been placed ~ 
in nonaccrual status since the prior 
quarter-end. Include those assets placed 
in nonaccrual status during the quarter. 
that are included as of the quarter-end 
report date in Schedule RC-N, column 
C, items 1 through 9. Also include those 
assets placed in nonaccrual status 
during the quarter that, before the 
current quarter-end, have been sold, 
paid off, charged-off, settled through 
foreclosure or concession of collateral 
(or any other disposition of the 
nonaccrual asset) or have been returned 
to accrual status. In other words, the 
gross amount of assets placed in 
nonaccrual status since the prior 
quarter-end that should be reported in 
Memorandum item 7 should not be 
reduced, for example, by any charge-offs 
or sales of such nonaccrual assets. If a 
given asset is placed in nonaccrual 
status more than once during the 
quarter, report the amount of the asset 
only once. 

In Memorandum item 8, report the 
gross outstanding balance of all loans, 
leases, debt securities, and other assets 
held in nonaccrual status (i.e., 
reportable in Schedule RC-N, column C, 
items 1 through 9) that were sold during 
the current quarter. The amount to be 
reported is the outstanding balance of 
the asset at the time of the sale. Do not 
include any gains or losses from the 
sale. For purposes of this item, only 
include those nonaccrual asset sales that 
meet the criteria for a sale as set forth 
in FASB Statement No. 140, Accounting 
for Transfers and Servicing of Financial 
Assets and Extinguishments of 
Liabilities. 

3. Secured Borrowings 


The Agencies are.adding two items to 
Schedule RC-M, “Memoranda,” in 
which banks will report the amount of 
their “Federal funds purchased” (as 
reported in Schedule RC, item 14.a), and 
their “Other borrowings” (as reported in 
Schedule RC—M, item 5.b) that are 
secured. Two commenters specifically 
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addressed these proposed items. One. 
did not object to these items, but the . 
other suggested. that materiality, 


thresholds be applied to the reporting:of . 


these two items. Consistent with the . 
discussion above under FHLB advances 
and other borrowings, the Agencies 
decided against establishing a 
materiality threshold for these items. 
Banks should include in these items 
the amount of “Federal funds 
purchased” and “Other borrowings” for 
which the bank (or a consolidated 
subsidiary) has pledged securities, 
loans, or other assets as collateral for the 
borrowings. Transfers of financial assets 
accounted for as financing transactions 
because they do not satisfy the criteria 
for sale accounting under FASB 
* Statement No. 140, mortgages payable 
on bank premises and other real estate 
owned, and obligations under 
capitalized leases should be included as 
“Secured other borrowings.” 


4. Closed-End 1-4 Family Residential 
Mortgage Banking Activities 

The Agencies will add a new _ 
Schedule RC-P to the Call Report that 
will contain a series of items that are 
focused on closed-end 1-4 family 
- residential mortgage banking activities. 
The schedule will include items for the 
principal amount of retail originations 
during the quarter of mortgage loans for 
resale, wholesale originations and. 
purchases during the quarter of 
mortgage loans for resale, and mortgage 
loans sold during the quarter. The 
schedule will also collect information 
on the carrying amount of mortgage 
loans held for sale at quarter-end. Data 
will be reported separately for first lien 
and junior lien mortgages.? - 

The Agencies proposed that Schedule 
RC-P would be completed by all banks 
with $1 billion or more in total assets 
and that smaller banks that are 
significantly involved in mortgage 
banking activities, as determined by 
their primary federal regulator, could-be 
directed by their regulator to complete 
the schedule. One commenter stated 
that this reporting approach for banks 
with less than $1 billion in total assets 
could result in confusion and 
inconsistent treatment of such banks. 
This commenter recommended against 
leaving the reporting decision up to a 
bank’s regulator, suggesting instead that 
a reporting threshold by mortgage 
volume be established for banks with 
less than $1 billion in assets. This 
commenter also stated that data 


_ 2 As will be discussed in the following section, an 

additional item on noninterest income earned 
during the quarter from these mortgage banking 
activities will be added to Schedule RC-P effective 
March 31, 2007. 


collection for this new schedule would 
be time consuming and some 


_ infermation may need to be compiled. 


manually. Three other commenters’. 
urged the Agencies to delay the 
implementation of proposed Schedule 
RC-P to provide more lead time to 
prepare for it. Another commenter 


_ requested‘clear instructional guidance 


for the information to be reported in this 
new Call Report schedule. As discussed 
in the following paragraph, the Agencies 
have established a mortgage volume 
threshold for reporting in Schedule RC- 
P by banks with less than $1 billion in 
total assets. The effective date of the 
schedule has also been delayed from the 
proposed March 31, 2006, 
implementation date. The instructions 
have been refined from those included 
in the proposal. 

Schedule RC-P is to be completed by 
(1) all banks with $1 billion or more in 
total assets ? and (2) banks with less 
than $1 billion in total assets whose 
closed-end 1—4 family residential 
mortgage banking activities exceed a 
specified level. More specifically, if 
either closed-end (first lien and junior 
lien) i-4 family residential mortgage 
loan originations and purchases for 
resale from all sources, loan sales, or 
quarter-end loans held for sale exceed 
$10 million for two consecutive 
quarters, a bank with less than $1 
billion in total assets must complete 
Schedule RC-P beginning the second 
quarter and continue to complete the 
schedule through the end of the 
calendar year. For example, for a bank 
with less than $1 billion in total assets, 
if the bank’s closed-end 1—4 family. 
residential mortgage loan originations 
plus purchases for resale from all 
sources exceeded $10 million during the 
quarter ended June 30, 2006, and the 
bank’s sales of such loans exceeded $10 
million during the quarter ended 
September 30, 2006, the bank would be 
required to complete Schedule RC-P in 
its September 30 and December 31, 
2006, Call Reports. The level of the 
bank’s mortgage banking activities 
during the fourth quarter of 2006 and 
the first quarter of 2007 would 
determine whether it would need to 
complete Schedule RC-P each quarter 
during 2067 beginning March 31, 2007. 

Retail originations of closed-end 1-4 
family residential mortgage loans for 
resale include those mortgage loans for 
which the origination and underwriting 
process was handled exclusively by the 


3The $1 billion asset size test is generally based 
on the total assets reported on the Call Report 
balance sheet (Schedule RC, item 12) as of June 30 
of the preceding year. Banks with $1 billion or more 
in total assets as of June 30, 2005, must complete 
Schedule RC-P beginning September 30, 2006. 


bank or a consolidated subsidiary of the 
bank. Therefore, retail originations 
would exclude those closed-end 1-4 
family residential mortgage loans for 
which the origination and underwriting 
process was handled in whole or in part 
by another party, such as a 
correspondent or mortgage broker, even 
if the loan was closed in the name of the 
bank or a consolidated subsidiary of the 
bank. Such loans would be treated as 
wholesale originations or purchases, as 
would acquisitions of closed-end 1—4 
family residential mortgage loans that 
were closed in the name of a party other 
than the bank or a consolidated 
subsidiary of the bank. Closed-end 1-4 
family residential mortgage loans 


_ originated or purchased for the 


reporting bank’s own loan portfolio 
should be excluded from amounts 
reported as originations or purchases for 


resale in Schedule RC-P. 


Closed-end 1-4 family residential 
mortgage loans sold during the quarter 
include those transfers of loans 
originated or purchased for resale from 
retail or wholesale sources that have 
been accounted for as sales in 
accordance with FASB Statement No. 
140, i.e., those transfers where the loans 
are no longer included in the bank’s 
consolidated total assets. Sales of 
closed-end 1—4 family residential 
mortgage loans directly from.the bank’s . 
loan portfolio during the quarter should 
also be reported as loans sold. 


Closed-end 1-4 family residential 
mortgage loans held*for sale at quarter- 
end should be reported at the lower of 
cost or fair value consistent with their 


_ presentation in the Call Report balance 


sheet, Such loans would include any 
mortgage loans transferred at any time 
from the bank’s loan portfolio to a held- 
for-sale account that have not been sold 
by quarter-end. 


5. Amounts Payable and Receivable on 
Credit Derivatives 


Banks with credit derivatives 
currently report the notional amount 
and fair value of these instruments in 
item 7 of Schedule RC-L, “Derivatives 


_and Off-Balance Sheet Instruments.” 


The Agencies will add new items 7.c,(1) 
and (2) to Schedule RC-L to collect 
information on the maximum amounts 
that the reporting bank can collect or 
must pay on the credit derivatives it has 
entered into. One commenter requested 
further clarification regarding what is 
meant by “maximum” in this context 
and the agencies will make such a 
clarification. 
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B. Other Revisions 


1. Officer and Director Signature 
Requirements 


Several commenters expressed 
concern regarding the Agencies’ 
proposal to revise the Call Report’s 
existing officer declaration to require 
that the report be signed by each bank’s 
chief executive officer (or the person 
performing similar functions) and chief 
financial officer (or the person 

‘ performing similar functions) rather 
than by an “authorized officer.” Under 
the proposal, the officer declaration was 
also to be revised to state that these 
officers are responsible for establishing 
and maintaining internal control over 
financial reporting, including controls 
over regulatory reports. In addition, the 
Agencies proposed to revise the director 
attestation to require that the directors 
who sign the Call Report be members of 
the bank’s audit committee, if one 
exists. Commenters indicated that it 
would be difficult to obtain the required 
review and signatures of the audit 
committee members, chief executive 
officer, and chief financial officer in the 
short timeframe allowed for completion 
and submission of the Call Report. 

Several commenters also expressed 
concern that the Agencies were trying to 
impose certification and internal control 
standards similar to those contained in 
the Sarbanes-Oxley Act of 2002 for 
compliance with regulatory reporting 
guidelines. However, statutory 
requirements already specify that the 
Call Report must be signed by an 
authorized officer of the bank and 
attested to by not less than two directors 
(trustees) for state nonmember banks 
and three directors for national and state 
member banks. These statutes further 
require that, in signing the Call Report, 
the officer and directors address the 
correctness of the reported information. 
The statutes also recognize that banks 
are responsible for maintaining 
procedures to ensure the accuracy of 
this information. 

After considering the comments 
received, the Agencies are revising the 
existing officer signature requirement so 
that the Call Report must be signed by 
the bank’s chief financial officer (or the 
individual performing an equivalent | 
function) rather than by any authorized 
officer of the bank. In signing the 
Reports of Condition and Income, the 
chief financial officer would attest that 
the reports have been prepared in 
conformance with the instructions and 
are true and correct to the best of the 
officer’s knowledge and belief. The 
requirement for signatures by directors 
would not be changed (i.e., the directors 


signing the Call Report need not be 
members of the bank’s audit committee). 
The introductory paragraph preceding 
the statements concerning the 
preparation of the Call Report that must 
be signed by the chief financial officer 
and two or three directors will note that 
each bank’s board of directors and 
senior management are responsible for 
establishing and maintaining an 
effective system of internal control, 
including controls over the Reports of 
Condition and Income. (This language 
concerning internal control does not 
appear in the statements to be signed by 
the chief financial officer and the 
directors.) Similar references to the © 
responsibility of the board and senior 
management for the internal control 
system are contained in the Agencies’ 
March 2003 Interagency Policy 
Statement on the Internal Audit 
Function and Its Outsourcing. Internal 
control and its relationship to timely 
and accurate regulatory reports are also 


addressed in the Interagency Guidelines - 


Establishing Standards for Safety and 
Soundness. 


Call Report Revisions To Be 
Implemented March 31, 2007 (and 
2008) 


A. Revisions of Existing Items and New 
Items 


1. Construction, Land Development, and 
Other Land Loans 


At present, banks report the total 
amount of their ‘‘Construction, land 
development, and other land loans” in 
the loan schedule (Schedule RC-C, part 
I, item 1.a) and they also disclose the 
amount of these loans that are past due 
30 days or more or in nonaccrual status 
(Schedule RC-N, item 1.a) and that have 
been charged off and recovered 
(Schedule RI-B, part I, item 1.a). The 
agencies proposed to split the existing 
item for “Construction, land 
development, and other land loans” in 
these three schedules into separate 
items for “1-4 family residential 
construction, land development, and 
other land loans” and “Other 
construction, land development, and 
other land loans.” In addition, the 
agencies would similarly split the item 
for ‘Commitments to fund commercial 
real estate, construction, and land 
development loans secured by real 
estate” in the off-balance sheet items 
schedule (Schedule RC-L, item 1.c.(1)) 
into two items. 

A significant number of commenters 
expressed concern about the burden 
associated with distinguishing 1-4 
family residential construction loans 
from other loans currently reported in 


the existing construction loan category - 


and making the system changes that 


-would be required to provide this 


information, particularly in light of the 
relatively short timeframe banks would 
be provided to make these changes, i.e., 
by March 31, 2006, under the proposal. 
One other commenter, a nonbanking 
trade group, recommended that all 
residential construction loans, both 1-4 
family and multifamily, be segregated 
from other construction loans and that 
banks separately report data on 1-4 
family and multifamily residential 
construction loans. Based on the 
comments received, the Agencies are 
retaining a two-way breakout of 
“Construction, land development, and 
other land loans,” but are clarifying the 
scope of the two new loan categories 
and implementing the changes in two 
phases through March 31, 2008. The 
changes will take effect March 31, 2007, 
for (1) all banks with $300 million or 
more in total assets as of December 31, 
2005, or with foreign offices, and (2) 
banks without foreign offices and with 
less than $300 million in total assets 
whose total construction, multifamily, 
and nonfarm nonresidential real estate 
loans (Schedule RC-C, sum of items 1.a, 
1.d, and 1.e) is greater than 150 percent 
of total equity capital (Schedule RC, 
item 28) as of December 31, 2005. Banks 
with less than $300 million in total 
assets that do not meet this percentage 
test will begin reporting the breakdown 
of their construction loans as of March 
31, 2008. 

The Agencies are splitting the existing 
construction loan item in schedules RC— 
C, RC-N, and RI-B into separate items 
for “1-4 family residential construction 
loans” and “Other construction loans 
and all land development and other 
land loans.” In addition, the Agencies 
will split the existing item for 
commitments to fund commercial real 
estate, construction, and land 
development loans secured by real 
estate in Schedule RC-L into separate 
items for ““1—4 family residential 
construction loan commitments” and 
“Commercial real estate, other 
construction loan, and land 
development loan commitments.” 

“1-4 family residential construction 
loans”’ are those loans for the purpose 
of constructing 1-4 family residential 
properties, which will secure the loan. 
The term “1—4 family residential 
properties” is defined in Schedule RC- 
C, part I, item 1.c. The new loan 
category for ‘‘1—4 family residential 
construction loans” would exclude 
loans for the development of building 
lots and loans secured by vacant land, 
unless the same loan finances the 
construction of 1—4 family residential 
properties on the property. 
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2. Loans Secured by Nonfarm 
Nonresidential Properties 


Banks currently report the total 
amount of their loans “Secured by 
nonfarm nonresidential properties” in 
the loan schedule (Schedule RC-C, part 
I, item 1.e) along with the amounts of 
these loans that are past due 30 days or 
more or in nonaccrual status (Schedule 
RC-N, item 1.e) and the amounts that 
have been charged off and recovered 
(Schedule RI-B, part I, item 1.e). The 
agencies proposed to split the existing 
item for loans “Secured by nonfarm 
nonresidential properties” in these three 
schedules into separate items for loans 
secured by owner-occupied nonfarm 
nonresidential properties and loans 
secured by other nonfarm 
nonresidential properties. 

A significant number of commenters 
expressed concern about the burden of 
the nonfarm nonresidential real estate 
loan proposal similar to that discussed 
above with respect to construction 
loans. One commenter noted in 
particular the difficulties in determining 
how “mixed-use” properties should be 
categorized in the Call Report loan 
schedule. Commenters also expressed 
concern about the relatively short 
timeframe banks would be provided to 
make these changes, i.e., by March 31, 
2006, under the proposal. Based on the 
comments received, the Agencies are 
modifying the scope of the two new 
loan categories and implementing the 
changes in two phases through March 
31, 2008, in a manner consistent with 
the phase-in schedule for the 
construction loan items listed above. As 
with the changes for construction loans 
discussed above, the changes for 
nonfarm nonresidential real estate loans 
will take effect March 31, 2007, for (1) 
all banks with $300 million or more in 
total assets as of December 31, 2005, or 
with foreign offices, and (2) banks 
without foreign offices and with less 
than $300 million in total assets whose 
total construction,-multifamily, and 
nonfarm nonresidential real estate loans 
- (Schedule RC-C, sum of items 1.a, 1.d, 

and 1.e) is greater than 150 percent of 
total equity capital (Schedule RC, item 
28) as of December 31, 2005. Banks with 
less than $300 million in total assets 
that do not meet this percentage test 
will begin reporting the breakdown of 
their nonfarm nonresidential real estate 
“loans as of March 31, 2008. 

The new category for “Loans secured 
by other nonfarm nonresidential 
properties” includes those nonfarm 
nonresidential real estate loans where 
the primary or a significant source of 
repayment is derived from rental - 
income associated with the property 


(i.e., loans for which 50 percent or more 
of the source of repayment comes from 
third party, nonaffiliated, rental income) 
or the proceeds of the sale, refinancing, 
or permanent financing of the property. 
Thus, the primary or a significant source 
of repayment for “Loans secured by 
owner-occupied nonfarm nonresidential 
properties” is the cash flow from the 
ongoing operations and activities 
conducted by the party, or an affiliate of 
the party, who owns the property, rather 
than from third party, nonaffiliated, 
rental income or the proceeds of the 
sale, refinancing, or permanent 
financing of the property. The 
determination as to whether a property 
is considered ‘“‘owner-occupied” should 
be made upon acquisition (origination 
or purchase) of the loan. However, for 
purposes of determining whether 
existing nonfarm nonresidential real 
estate loans should be reported as 
“owner-occupied” beginning March 31, 
2007, or 2008, banks may consider the 
source of repayment either when the 
loan was acquired or based on the most 
recent available information. Once a 
bank determines whether a loan should 
be reported as “owner-occupied” or not, 
this determination need not be sina 
thereafter. 


3. Retail and Commercial Leases 


Banks with foreign offices or with 
$300 million or more in total assets 
currently report a breakdown of their 
lease financing receivables between 
those from U.S. and non-U.S. addressees 
in Schedule RC-C, part I, items 10.a and 
10.b. Addressee information on leases is 
also reported in the past due and 
nonaccrual schedule (Schedule RC-N, 
item 8 on the FFIEC 031 and 
Memorandum item 3.d on the FFIEC 
041) and on the charge-offs and 
recoveries schedule (Schedule RI-B, 
part I, item 8 on the FFIEC 031 and 
Memorandum item 2.d on the FFIEC 
041).4 The Agencies are replacing the 
existing addressee breakdown of leases 
with a breakdown between retail 
(consumer) leases and commercial 
leases in these three Call Report 
schedules effective March 31, 2007. 
Retail (consumer) leases would be 
defined in a manner similar to 
consumer loans, i.e., as leases to 
individuals for household, family, and 
other personal expenditure purposes. 
Commercial leases would encompass all 
other lease financing receivables. The 
only commenter who specifically 
addressed the proposed revision to the 


4 Banks with domestic offices only and less than 
$300 million in total assets are not required to 
provide this breakdown. 


reporting of leases did not foresee any 
difficulty with the change. 


4. Income From Annuity Sales, 
Investment Banking, Advisory, 
Brokerage, and Underwriting 


In the Call Report income statement 
(Schedule RI), banks currently report 
commissions and fees from sales of 
annuities (fixed, variable, and deferred) 
and related referral and management 
fees in one of three items: Income from 
sales of annuities by a bank’s trust 
department (or a consolidated trust 
company subsidiary) that are executed 
in a fiduciary capacity is reported in 
“Income from fiduciary activities” 
(Schedule RI, item 5.a); income from 
sales of annuities to bank customers by 
a bank’s securities brokerage subsidiary 
is reported in “Investment banking, 
advisory, brokerage, and underwriting 
fees and commissions” (Schedule RI, 
item 5.d); and income from all other 
annuity sales is reported in “Income 
from other insurance activities” 


(Schedule RI, item 5.h.(2)). Existing item 


5.d also collects the amount of 
noninterest income from a variety of 
other activities. 

To better distinguish between banks’ 
noninterest income from investment 
banking (dealer) activities and their 
sales (brokerage) activities, the Agencies 
are revising the noninterest income 
section of the Call Report income 
statement effective March 31, 2007. A 
new item will be added for “Fees and 
commissions from annuity sales,” 
which will include income from sales of 
annuities and related referral and 
management fees (other than income 
from sales by a bank’s trust department 
or a consolidated trust company 
subsidiary executed in a fiduciary 


_ Capacity, which will continue to be 


reported in Schedule RI, item 5.a). 
Existing item 5.d will be replaced by 
separate items for ‘‘Fees and 
commissions from securities brokerage” 
and “Investment banking, advisory, and 
underwriting fees and commissions.’ 
Securities brokerage income would 
include fees and commissions from 
sales of mutual funds and from 
purchases and sales of other securities 
and money market instruments for 
customers (including other banks) 
where the bank is acting as agent. Other 
than moving annuity-related income to 
the new item for such income, there 
would be no other changes to the 
existing item 5.h.(2), “Income from 
other insurance activities.” In 
connection with these changes, the 
items in the noninterest income section 
of the Call Report income statement 
(Schedule RI) would be renumbered. 
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One commenter, an insurance 
consultant, supported the proposed 
income statement changes relating to 
income from annuity sales, securities 
brokerage, and investment banking. 
However, this commenter also 
recommended that banks report 
additional detail on income from 
annuity sales, a change that the 
Agencies are not implementing. 


5. Income From 1—4 Family Residential 
Mortgage Banking Activities 

In new Schedule RC-P on 1-4 family 
residential mortgage banking activities, 
which will begin to be completed by 
certain banks beginning September 30, 
2006, an item will be added to the 
schedule on March 31, 2007, to collect 
data on noninterest income generated 
from these activities. New item 5 of 
Schedule RC-P, ‘‘Noninterest income 
for the quarter from the sale, 
securitization, and servicing of closed- 
end 1—4 family residential mortgage 
loans,” will capture the portion of a 
bank’s ‘‘Net servicing fees,”’ ‘‘Net 
securitization income,” and ‘‘Net gains 
(losses) on sales of loans and leases”’ 
(current items 5.f, 5.g, and 5.i of 
Schedule RI) earned during the quarter 
that is attributable to 1-4 family 
residential mortgage loans. The March 
31, 2007, effective date for this new 
Schedule RC-P item responds to 
commenters’ request that the Agencies 


- delay the implementation of this 


schedule from its proposed March 31, 
2006, effective date. 


6. Revenues From Credit Derivatives 
and Related Exposures 


In Schedule RI, Memorandum item 8, 
banks that reported average trading 
assets of $2 million or more for any 
quarter of the preceding calendar year 
currently provide a four-way breakdown 
of trading revenue by type of risk 
exposure: interest rate, foreign 
exchange, equity, and commodity. 
Although banks also trade credit 
derivatives and credit cash instruments, 
there is no specific existing category in 
which to report the revenue from these 
trading activities. Accordingly, the 
Agencies proposed to add a new risk 
exposure category to Memorandum item 
8 for credit derivatives. 

One commenter stated that adding 
credit derivatives to the breakdown of 
trading revenue by type of exposure 
may not be meaningful because credit 
derivative positions are often hedged 
with cash instruments. After 
considering this comment, the Agencies 
have modified their proposal and will 
instead add a new risk exposure 


‘category for credit-related exposures 


effective March 31, 2007. In this new 


Memorandum item 8.e, a bank should 
report its net gains (losses) from trading 
cash instruments and derivative 
contracts that it manages as credit 
exposures. The sum of Memorandum 
items 8.a through.8.e must equal the 
amount of trading revenue reported in 
the Call Report income statement in 
Schedule RI, item 5.c. 

The Agencies are also adding new 
Memorandum items 9.a and 9.b to 
Schedule RI, “Income Statement,”’ as of 
March 31, 2007, in which banks must 
report the net gains (losses) recognized 
in earnings on credit derivatives that 
economically hedge credit exposures 
held outside the trading account, 
regardless of whether the credit 
derivative is designated as and qualifies 
as a hedging instrument under generally 
accepted accounting principles. Credit 
exposures outside the trading account 
include, for example, nontrading assets 
(such as available-for-sale securities or 
loans held for investment) and unused 
lines of credit. To address the 
commenter’s concern about the use of > 
credit derivatives for hedging, banks 
will report such net gains (losses) on 
credit derivatives held for trading in 
Memorandum item 9.a and on credit 
derivatives held for purposes other than 
trading in Memorandum item 9.b. Thus, 
those net gains (losses) on credit 
derivatives reported in Schedule RI, 
Memorandum item 9.a, will also have 
been included in the amount reported in 
new Memorandum item 8.e of Schedule 
RI. 


III. Request for Comment 


Public comment is requested on all 
aspects of this joint notice. In addition, 
comments are invited on: 

(a) Whether the proposed revisions to 
the Call Report collections of 
information are necessary for the proper 
performance of the agencies’ functions, 
including whether the information has 
practical utility; 

(b) The accuracy of the agencies’ 
estimates of the burden of the 
information collections as they are 
proposed to be revised, including the 
validity of the methodology and 
assumptions used; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; 

(d) Ways to minimize the burden of 
information collections on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; and 

(e) Estimates of capital or start up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Comments submitted in response to 
this joint notice will be shared among 
the Agencies. All comments will 
become a matter of public record. 
Written comments should address the 
accuracy of the burden estimates and 
ways to minimize burden as well as 
other relevant aspects of the information 
collection request. ; 


- Dated: February 10, 2006. 
Stuart E. Feldstein, 


Assistant Director, Legislative and Regulatory 
Activities Division, Office of the Comptroller 
of the Currency. 


Board of Governors of the Federal Reserve 
System, February 13, 2006. 


Jennifer J. Johnson, 
Secretary of the Board. 


Dated at Washington, DC this 10th day of 
February, 2006. 


Federal Deposit Insurance Corporation. 
Valerie J. Best, z 
Assistant Executive Secretary. 

{FR Doc. 06—1495 Filed 2-16-06; 8:45am] 
BILLING CODE 4810-33-P, 6210-01-P, 6714-01-P 


DEPARTMENT OF THE TREASURY 
Fiscal Service 


Surety Companies Acceptable on 
Federal Bonds: Name Change and 
Change in State of Incorporation—The 
Explorer Insurance Company 


AGENCY: Financial Management Service, 
Fiscal Service, Department of the 
Treasury. 


ACTION: Notice. 


SUMMARY: This is Supplement No. 7 to 
the Treasury Department Circular 570, 
2005 Revision, published July 1, 2005, 
at 70 FR 38502. ) 

FOR FURTHER INFORMATION CONTACT: 
Surety Bond Branch at (202) 874-6507. 
SUPPLEMENTARY INFORMATION: The 
Explorer Insurance Company, an 
Arizona corporation, has formally 
changed its name to Explorer Insurance 
Company, and has redomesticated from 
the state of Arizona to the state of 
California, effective September 27, 2005. 
The Company was last listed as an 
acceptable surety on Federal bonds at 70 
FR 38516, July 1, 2005. 

A Certificate of Authority as an 
acceptable surety on Federal bonds, 
dated today, is hereby issued under 
Sections 9304 to 9308 of Title 31 of the 
United States Code, to Explorer 
Insurance Company, San Diego, 
California. This new Certificate replaces 
the Certificate of Authority issued to the 
Company under its former name. The 
underwriting limitation of $2,552,000 
established for the Company as of July 
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1, 2005, remains unchanged until Juné 
30, 2006. Federal bond-approving 
officers should annotate their reference 
copies of the Treasury Circular 570, 
2005 Revision, on page 38516 to reflect 
this change. 

The Circular may be viewed and 
downloaded through the Internet at 
http://www.fms.treas.gov/c570. A hard 
copy may be purchased from the 
Government Printing Office (GPO), 
Subscription Service, Washington, DC, 
telephone (202) 512-1800. When 
ordering the Circular from GPO, use the 
following stock number: 769-004— 
05219-0. 

Questions concerning this notice may 
be directed to the U.S. Department of 
the Treasury, Financial Management 
Service, Financial Accounting and 
Services Division, Surety Bond Branch, 
2700 East-West Highway, Room 6F01, 
Hyattsville, MD 20782. 

Dated: February 9, 2006. 

Vivian L. Cooper, 

Director, Financial Accounting and Services 
Division, Financial Management Services. 
[FR Doc. 06-1497 Filed 2-16-06; 8:45 am] 
BILLING CODE 4810-35-M 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 

Privacy Act of 1974: Computer 
Matching Program 

AGENCY: Internal Revenue Service, 
Treasury. ~ 

ACTION: Notice of Matching Program. 


SUMMARY: Pursuant to section 
552a(e)(12) of the Privacy Act of 1974, 
as amended, and the Office of 
Management and Budget (OMB) 
Guidelines on the Conduct of Matching 
Programs, notice is hereby given of the 
conduct of the Internal Revenue Service 
Disclosure of Information to Federal, 
State and Local Agencies (DIFSLA) 
Computer Matching Program. 
EFFECTIVE DATE: This notice will be 
effective March 20, 2006. 

ADDRESSES: Inquiries may be mailed to 
the Director, Office of Governmental 
Liaison and Disclosure, Internal 
Revenue Service, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 


FOR FURTHER INFORMATION CONTACT: 
Samuel M. Farrow, Project Manager, 
Office of Governmental Liaison and 
Disclosure, Internal Revenue Service, 
1111 Constitution Avenue, NW., 
Washington, DC 20224, 202-622-3444. 
SUPPLEMENTARY INFORMATION: The notice 
of the matching program was last 
published on May 1, 2003, at 68 FR 


23358. Members of the public desiring 
specific information concerning an 
ongoing matching activity may request a 
copy of the applicable computer 
matching agreement at the address 
provided above. 


Purpose 

The purpose of this program is to 
prevent or reduce fraud and abuse in 
certain federally assisted benefit 
programs while protecting the privacy 
interest of the subjects of the match. 
Information is disclosed by the Internal 
Revenue Service only for the purpose of, 
and to the extent necessary in, 
determining eligibility for, and/or the 
correct amount of, benefits for 
individuals applying for or receiving 
certain benefit payments. 


Authority 


In accordance with section 6103(1)(7) 
of the Internal Revenue Code (IRC), the 
Secretary shall, upon written request, 
disclose current return information from 
returns with respect to unearned income 
from the Internal Revenue Service files 
to any federal, state or local agency 
administering a program listed below: 

(i) A state program funded under part 
A of Title IV of the Social Security Act; 

(ii) Medical assistance provided under 
a state plan approved under Title XIX of 
the Social Security Act; 

(iii) Supplemental security income 
benefits under Title XVI of the Social 
Security Act, and federally administered 
supplementary payments of the type 
described in section 1616(a) of such Act 
(including payments pursuant to an 
agreement entered into under section 
212(a) of Public Law 93-66); 

(iv) Any benefits provided under a 
state plan approved under Title I, X, 
XIV, or XVI of the Social Security Act 
(as those titles apply to Puerto Rico, 
Guam, and the Virgin Islands); 

(v) Unemployment compensation 
provided under a state law described in 
section 3304 of the IRC: 

(vi) Assistance provided under the 
Food Stamp Act of 1977; 

(vii) State-administered 
supplementary payments of the type 
described in section 1616(a) of the 
Social Security Act {including payments 
pursuant to an agreement entered into 
under section 212(a) of Public Law 93-— 
66); 

(viii) (I) Any needs-based pension 
provided under Chapter 15 of Title 38, 
United States Code, or under any other 
law administered by the Secretary of 
Veterans Affairs; 

(II) Parents’ dependency and 
indemnity compensation provided 
under section 1315 of Title 38, United 
States Code: 


(II) Health-care services furnished 
under sections 1710(a)(2)(G) (formerly 
1710(a)(1)(1)), 1710(a)(3) (formerly 
1710(a)(2)), 1710(b) and 1712(a)(2)(B) of 
Title 38, United States Code; and 

(ix) Any housing assistance program 
administered by the Department of 
Housing and Urban Development that 
involves initial and periodic review of 
an applicant’s or participant’s income, 
except that return information may be 
disclosed under this clause only on 
written request by the Secretary of 
Housing and Urban Development and 
only for use by officers and employees 
of the Department of Housing and Urban 
Development with respect to applicants 
for and participants in such programs. 


Name of Recipient Agency: Internal 
Revenue Service 


Categories of records covered in the 
match: Internal Revenue Service Wage 
and Information Returns Processing file 
(Treasury/IRS System 22.061 (IRP)) for 
the latest tax year. This file contains 
information returns (e.g., Forms 1099- 
DIV, 1099-INT and W-2G) filed by 
payors of income. 


Name of Source Agencies and 
Categories of Records Covered in the 
Match 


A. Federal agencies expected to 
participate and their Privacy Act 
systems of records are: 

1. Department of Veterans Affairs: 
Veterans Benefits Administration— 
Compensation, Pension and Education 
and Rehabilitation Records—VA, 58 VA 
21/22; and Veterans Health 
Administration—Healthcare Eligibility 
Records, 89VA19; 

2. Social Security Administration, 
Office of Systems Requirements— 
Supplemental Security Income record 
and Special Veterans Benefits, (60- 
0103). 

B. State agencies expected to 
participate using non-federal systems of 
records are: 

1. Alabama Department of Human 

Resources 
2. Alabama Medicaid Agenc 
3. Alaska Department of Health & Social 

Service 
4. Arizona Department of Economic 

Security 
5. Arizona Health Care Cost 

Containment System 
6. Arkansas Department of Human 

_ Services 
7. California Department of Social 

Services 
8. Colorado Department of Human 

Services 
9. Connecticut Department of Sociak 

Services 
10. Delaware Department of Health & 

Social Services 
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11. D.C. Department of Human Services 

12. Florida Department of Children & 
Families 

13. Georgia Department of Human 
Resources 

14. Guam Department of Public Health 
& Social Service 

15. Hawaii Department of Human 
Services 

16. Idaho Department of Health/Welfare 

17. Illinois Department of Human 
Services 

18. Indiana Family & Social Services 
Administration 

19. Iowa Department of Human Services 

20. Kansas Department of Social/Rehab 
Services 

21. Kentucky Cabinet for Health and 

Family Services 


~ 22. Louisiana Department of Health & 


Hospitals 

23. Louisiana Department of Social 
Services 

24. Maine Department of Human 
Services 

25. Maryland Department of Human 
Services - 

26. Massachusetts Department of 
Transitional Assistance 

27. Massachusetts Division of Medical 
Assistance 

28. Michigan Department of Human 
Services 

29. Minnesota Department of Human 
Services 

30. Mississippi Department of Human 
Services 

31. Mississippi Division of Medicaid 

32. Missouri Department of Social 
Services 

33. Montana Department of Public 
Health & Human Services 

34. Nebraska Department of Health & 
Human Services : 

35. Nevada Department of Human 
Services 

36. New Hampshire Department of 
Health & Human Services 

37. New Jersey Department of Human 
Services 

38. New Mexico Human Services 

Department 

39. New York Office of Temporary & 
Disability Assistance 

40. North Carolina Department of Health 
& Human Services 

41. North Dakota Department of Human 
Services 

42. Ohio Department of Job and Family 
Services 

43. Oklahoma Department of Human 
Services 

44. Oregon Department of Human 
Resources 

45. Pennsylvania Department of Public 
Welfare 

46. Puerto Rico Department of Health 

47. Puerto Rico Department of the 

Family 


48. Rhode Island Department of Human 
Services 

49. South Carolina Department of Social 
Services 

50. South Dakota Department of Social 
Services 

51. Tennessee Department of Human 
Services 

52. Texas Health and Human Services 
Commission 

53. Utah Department of Health 

54. Utah Department of Workforce — 
Services 

55. Vermont Department of Children 
and Families 

56. Virgin Islands Bureau of Health 
Insurance and Medical Assistance 

57. Virgin Islands Department of Human 
Services 

58. Virginia Department of Health and 
‘Human Services 

59. Washington Department of Social & 

Health Services 


- 60. West Virginia Department of Human 


Services 
61. Wisconsin Department of Health and 
Family Services 
62. Wisconsin Department of Workforce 
Development 
63. Wyoming Department of Family 
Services 
Beginning and Completion Dates 
The matches are conducted on an 
ongoing basis in accordance with the 
terms of the computer matching 
agreement in effect with each 
participant as approved by the 
applicable Data Integrity Board(s). The 
term of these agreements is expected to 
cover the 18-month period, January 1, 
2006 through June 30, 2007. Ninety days 
prior to expiration of the agreement, the 
parties to the agreement may request a 
12-month extension in accordance with 
5 U.S.C. 552a(o). 
Dated: February 13, 2006. 
Sandra L. Pack, 
Assistant Secretary for Management and 
Chief Financial Officer. 
[FR Doc. E6—2296 Filed 2-16-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
United States Mint 


Citizens Coinage Advisory Committee: 
Amended Notice of February Meeting 


Notice is hereby given of a change in 
the meeting time of the Citizens Coinage 
Advisory Committee (CCAC), February 
28, 2006, which was published in the 
Federal Register on January 31, 2006, 71 
FR 5119. 

‘The meeting time has been changed to 
10 a.m. to 2 p.m. The meeting date and 
location remain the same: 


Date: February 28, 2006. - 

Time: 10 a.m. to 2 p.m. 

Location: The United States Mint; 801 
Ninth Street, NW.; Washington, DC; 
Second floor. 

Subject: Review of designs for the 
Presidential $1 Coin Program and other 
business. 

The meeting is open to the public. 

Interested persons should call 202- 

354-7502 for the latest update on 
meeting time and room location. 
FOR FURTHER INFORMATION CONTACT: Cliff 
Northup, United States Mint Liaison to 
the CCAC; 801 Ninth Street, NW.; 
Washington, DC 20220; or call 202-354— 
7200. 

Dated: February 13, 2006. 

David A. Lebryk, 

Acting Director, United States Mint. 

[FR Doc. E6-2325 Filed 2-16-06; 8:45 am] 
BILLING CODE 4810-37-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Veterans’ Disability Benefits 
Commission; Notice of Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Public Law 92- 
463 (Federal Advisory Committee Act) 
that the Veterans’ Disability Benefits 
Commission has scheduled a town hall 
meeting for March 6, 2006, at the Henry 
B. Gonzalez Convention Center, 200 E. 
Market St., San Antonio, Texas. The. - 
town hall meeting will begin at 7 p.m. 
and end at 9 p.m. The meeting is open 
to the public. 

The purpose of the Commission is to 
carry out a study of the benefits under 
the laws of the United States that are 
provided to compensate and assist 


’ veterans and their survivors for 


disabilities and deaths attributable to 
military service. 

The Commission is conducting the 
second of eight fact-finding, data- 
gathering site visits throughout the 
United States. The San Antonio area 
was selected based on criteria that 
included the concentration of veterans, 
active-duty service members and 
National Guard and Reserves, and the 
location of Veterans Benefits 
Administration, Veterans Health 
Administration, and Department of 
Defense (DoD) facilities, with particular 
interest in transition activities. The goal 
of this visit is to allow the 
commissioners the opportunity to tour 
local Department of Veterans Affairs 
(VA) and DoD facilities; examine the 
processes in place which assist disabled 
veterans and service members, and 
survivors in their efforts to obtain 
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benefits and to present these individuals 
and the general public with an 
opportunity to learn about the work of 
the Commission and to offer comments 
in face-to-face forums. 


Interested persons may attend the 
meeting and present oral statements to 
the Commission. Oral presentations will 
be limited to five minutes or less, 
depending on the number of 
participants. Interested parties may 
provide written comments for review by 
the Commission prior to the meeting or 
at any time, by e-mail to veterans@ 
vetscommission.intranets.com or by 
mail to Mr. Ray Wilburn, Executive 
Director, Veterans’ Disability Benefits 
Commission, 1101 Pennsylvania 
Avenue, NW., 5th Floor, Washington, 
DC 20004. 

Dated: February 10, 2006. 

By Direction of the Secretary. 

E. Philip Riggin, 

Committee Management Officer. 

[FR Doc. 06-1515 Filed 2-16-06; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Veterans’ Disability Benefits 
Commission 


Notice of Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Public Law 92— 
463 (Federal Advisory Committee Act) 
that the Veterans’ Disability Benefits 
Commission has scheduled a meeting ~- 
for March 16-17, 2006, at the Holiday 
Inn National Airport, 2650 Jefferson 
Davis Highway, Arlington, VA. The 
meeting will begin each day 8:30 a.m. 
On March 16, the meeting will end at 4 
p.m., and on March 17 the meeting will 
end at 3 p.m. The meeting is open to the 
public. 

The purpose of the Commission is to 
carry out a study of the benefits under 
the laws of the United States that are 
provided to compensate and assist 
veterans and their survivors for 
disabilities and deaths attributable to 
military service. 

The agenda for the meeting will 
include updates on the progress of the 
studies being conducted by the Center 
for Naval Analyses and the Institute of 
Medicine, a report of the Commission’s 


first site visit to Florida, an overview of 
the Department of Labor’s Veterans 
Employment and Training program, 
VA’s Vocational Rehabilitation and 
Employment program, the Veterans 
Health Administration’s Polytrauma 
Rehabilitation Centers, and the Military 
Seriously Injured Center as well as the 
Serious Injured Programs of the service 
branches. 


Interested programs may attend and 
present oral statements to the 
Commission. Oral presentations will be 
limited to five minutes or less, 
depending on the number of 
participants. Interested parties may 
provide written comments for review by 
the Commission prior to the meeting, by 
e-mail to 
veterans@vetscommission.intranets.com 
or by mail to Mr. Ray Wilburn, 5 
Executive Director, Veterans’ Disability 
Benefits Commission, 1101 ; 
Pennsylvania Avenue, NW., 5th Floor, 
Washington, DC 20004. 

Dated: February 13, 2006. 

By Direction of the Secretary. 

E. Philip Riggin, 

Committee Management Officer. 

[FR Doc. 06-1514 Filed 2-16-06; 8:45am] 
BILLING CODE 8320-01-M 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory... 
Commission 

18 CFR Part 39 

[Docket No. RM05-30—000; Order No. 672] 
Rules Concerning Certification of the 


Electric Reliability Organization; and 
Procedures for the Establishment, 


Approval, and Enforcement of Electric — 


Reliability Standards 


Issued February 3, 2006. 
AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 


SUMMARY: Pursuant to Subtitle A 
(Reliability Standards) of the Electricity 
Modernization Act of 2005, which is 
Title XII of the Energy Policy Act of 
2005 (EPAct) and which added a new 
section 215 to the Federal Power Act 
(FPA), the Commission is amending its 
regulations to incorporate: Criteria that 
an entity must satisfy to qualify to be 
the Electric Reliability Organization 
(ERO) which the Commission will 
certify as the organization that will 
propose and enforce Reliability 
Standards for the Bulk-Power System ie in 
the United States, subject to 
Commission approval; procedures 
under which the ERO may propose new 
or modified Reliability Standards for 


Commission review; a process for timely 


resolution of any conflict between a 
Reliability Standard and a Commission- 
approved tariff or order; a prdécess for 
resolution of an inconsistency between 
a state action and a Reliability Standard; 
regulations pertaining to the funding of 
the ERO; procedures governing an 
‘enforcement action by the ERO, a 
Regional Entity or the Commission; 
criteria under which the ERO may enter 
into an agreement to delegate authority 
to a Regional Entity for the purpose of 
proposing Reliability Standards to the 
ERO and enforcing Reliability 
Standards; regulations governing the 
issuance of periodic reliability reports 
by the ERO that assess the reliability 
and adequacy of the Bulk-Power System 
in North America; and procedures for 
the establishment of Regional Advisory 
Bodies that -may provide advice to the 
Commission, the ERO or a Regional 
Entity on matters of governance, 
applicable Reliability Standards, the 
reasonableness of proposed fees within 
a region, and any other responsibilities 
requested by the Commission. 

DATES: This Final Rule will become 
effective March 20, 2006. 


FOR FURTHER INFORMATION CONTACT: 


William Longenecker (Technical 
Information), Office of Energy Markets 
and Reliability, Division or Policy’ 
Analysis and Rulemaking, Federal’ 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 
20426, (202) 502-8570. 

David Miller (Technical Information), 
Office of Energy Markets and 
Reliability, Division of Reliability, 
Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426, (202) 502- 
6473. 

Jonathan First (Legal Information), 
Office of the General Counsel, Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 
20426, (202) 502-8529. 

Christy Walsh (Legal Information), 
Office of the General Counsel, Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 
20426, (202) 502-6523. 

SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Introduction 
II. Background 
III. Procedural Matters 
IV. Discussion 
A. Overview 
B. Section-by-Section Discussion of the 
Final Rule 
1. Definitions—Section 39.1 
a. Terms Defined in the Statute 
i. Bulk-Power System 
ii. Reliable Operation 
iii. Reliability Standard 
iv. Transmission Organization 
b. Additional Terms Commenters Seek To 
' Define in the Final Rule 
i. Physical Security Standards 
ii. Regional Reliability Standard and 
Regional Variance 
iii. User of the Bulk-Power System 
iv. End User 
(a) End User as a Retail Customer 
(b) End User as a Customer That Uses the 
Bulk-Power System 
(c) Broader Definition of End User 
2. Jurisdiction and Applicability—Section 
39.2 
a. Commission Jurisdiction 
b. International Regulatory Coordination 
3. Electric Reliability Organization 
Certification—Section 39.3 
a. The Oversight Roles of the Commission 
and the ERO 
i. Building on the Existing Reliability 
Framework 
ii. Concerns About an Excessively Rigid 
Hierarchal Reliability Framework 
b. Statutory Certification Criteria 
i. Governance 
ii. Other Statutory Criteria 
c. Opportunity for Public Comment 
d. Non-Statutory Criteria 
i. Membership 
(a) Open Membership 
(b) Membership Fees 
(c) Membership as a Requirement To 
Participate in the Reliability Standard 
Development Process 


ii. Additional Criteria 

e. Simultaneous emaeagr in Canada 
and Mexico 

f. Periodic Performance 

4. Funding of the Electric Reliability 
Organization—Section 39.4 

a. Budget and Business Plan 

b. Funding for Statutory Activities 

i. General Funding Matters © 

ii. Funding Apportionment 

c. Role of the ERO in Funding the Regional 
Entities 

i. ERO Responsibility for Regional Entity- 
Funding 

ii. Commission Oversight of Regional 
Entity Funding 

d. Funding Consistency With the Bilaferal 
Principles 

e. Payment of Dues and Funding Transition 
Plan 

f. Billing Mechanics 

g Other Funding Matters 

. Reliability Standards—Section 39.5 

a. Reliability Standard Development by the 
ERO and Regional Entities 

i. Reliability Standard Development by the 

ERO 


ii. 0 Process in Reliability Standard 
Development - 

iii. Regional Uniformity and Variation of a. 
Standard 

iv. Rebuttable Presumption for a Reliability 
Standard Proposed by an 
Interconnection-Wide Regional Entity 

b. Reliability Standard — by the 
Commission 

i. Commission Review 

(a) Commission Review Process 

(b) Legal Standard of Review of a Proposed 
Reliability Standard 

ii. Due Weight to Technical Expertise of 
the ERO and a Regional Entity Organized 
on an Interconnection-Wide Basis 

iii. Due Weight to the Technical Expertise 
of a Regional Entity Not Organized on an 
Interconnection-Wide Basis 

iv. No Deference on Competition 

(a) Linkage Between Reliability and 
Competition 

(b) Definitions of Competition 

(c) Commission Weighing of Competitive 
Effects 

c. Effective Date 

d. Remand of a Proposed Reliability 
Standard 

i. Remand 

ii. International Coordination of Remands 

iii. Deadline for Submitting a Revised 
Proposal for a Reliability Standard in 
Response to a Remand 

e. Commission-Initiated Actions on a © 
Reliability Standard 

i. Commission Directive That the ERO 
Address a SpecificIssue _ 

ii. Review of an Approved Reliability 
Standard 

iii. Commission Authority To Void a 
Reliability Standard 

6. Conflict of a Reliability Standard With 
a Commission Order—Section 39.6 

7. Enforcement of Reliability Standards— 
Section 39.7 

a. General Comments on Enforcement , 

b. Compliance 

i. Enforcement Audits of Compliance With 
Reliability Standards 
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ii. Reliability-Related Programs 

iii. Remedial Action 

c. Assessing a Penalty for a Violation 

i. Procedures for Investigations and Penalty 
Assessments 

ii. Due Process 

iii. Notice 

iv. Effective Date of Penalty and 
Commission Review of Penalties 

-(a) Effective Date and General Commission 
Review 

(b) Automatic Commission Review of 
Certain Penalties 

v. Answer to an Application for Review 

d. Nonpublic Matters and CyberSecurity 
Procedures 

i. Stage at Which an Investigation or 
Penalty Should Be Made Public 

ii. Nonpublic Treatment of Certain Types — 
of Proceedings 

e. Commission-Ordered Compliance and 
Penalties 

f. Penalties’ Relation to the Seriousness of 
the Violation 

i. Penalty Guidelines 

ii. Non-Monetary Penalties 

iii. Limits on Monetary Penalties 

g. Reporting Violations and Alleged 
Violations 

i. Procedures for Reporting Violations and 
Alleged Violations 

ii. Confidentiality of Reports 

h. Other Enforcement Issues 

i. ERO and Regional Entity Appeals 
Processes 

ii. Receipt and Use of Penalty Money 

iii. RTO/ISO-Related Enforcement Issues 

8. Delegation to a Regional Entity—Section 
39.8 

a. The Role of a Regional Entity and Its 
Relationship to the ERO 

i. Authority Delegated to a Regional Entity 

ii. Other Regional Entity Activities 

b. Process and Criteria for Becoming a 
Regional Entity 

c. Review of a Regional Entity Applicant 

i. Review of a Regional Entity Organized on 
an Interconnection-Wide Basis 

ii. Review of a Regional Entity Not 
Organized on an Interconnection-Wide 
Basis 

d. Eligibility of an RTO or ISO To Become 
a Regional Entity 

e. Delegation Agreements 

f. Regional Entity Governance 

g. Notice Requirement for Submission of © 
Delegation Agreements 

h. Uniform Processes Among Regional 
Entities 

i. Commission Assignment of Enforcement 
Authority Directly to a Regional Entity 

j. Performance Assessment of Regional 
Entities 

9. Enforcement of Commission Rules and 
Orders—Section 39.9 

a. Action Against the ERO or a Regional 
Entity 

b. Audits of ERO and Regional Entity 
Criteria 

c. Monetary Penalties 

d. Penalizing an ERO or a Regional Entity 
Board Member 

10. Changes in Electric Reliability 
Organization Rules and Regional Entity 
Rules—Section 39.10 

11. Reliability Reports—Section 39.11 


12. Inconsistency of a State Action and a 
Reliability Standard—Section 39.12 
a. General Balance of Authority 
b. Review of Allegedly Inconsistent State 
Actions 
c. Concerns of Specific States 
13. Regional Advisory Bodies—Section 
39.13 
V. Information Collection Statement 
VI. Environmental Analysis 
Vil. Regulatory Flexibility Act Certification 
VIII. Docurhent Availability 
Before Commissioners: Joseph T. Kelliher, 
Chairman; Nora Mead Brownell, and 
Suedeen G. Kelly. 


I. Introduction 


1. Pursuant to Subtitle A (Reliability 
Standards) of the Electricity 
Modernization Act of 2005, which is 
Title XII of the Energy Policy Act of 
2005 (EPAct)? and which added a new 
section 215 to the Federal Power Act 
(FPA), the Commission is amending its 

ulations to incorporate: ~* 
ma) Criteria that an entity must satisfy 
to qualify to be the Electric Reliability 
Organization (ERO), which the 
Commission will certify as the 
organization that will propose and 
enforce Reliability Standards for the 
Bulk-Power System 2 in the United 
States, subject to Commission approval; 

(2) Procedures under which the ERO 
may propose new or modified 
Reliability Standards for Commission 
review; 

(3) A process for timely resolution of 
any conflict between a Reliability 
Standard and a Commission-approved 
tariff or order; 

(4) A process for resolution of an 
inconsistency between a state action 
and a Reliability Standard; 

(5) Regulations pertaining to the 
funding of the ERO; 

(6) Procedures governing an 
enforcement action by the ERO, 
Regional Entity or the Commission; 

(7) Criteria under which the ERO may 
enter into an agreement to delegate 
authority to a Regional Entity for the 
purpose of proposing Reliability 
Standards to the ERO and enforcing 
Reliability Standards; 

(8) Regulations governing the issuance 
of periodic reliability reports by the 
ERO that assess the reliability and 
adequacy of the Bulk-Power System in 
North America; and 

(9) Procedures for the establishment 
of Regional Advisory Bodies that may 
provide advice to the Commission, the 
ERO or a Regional Entity on matters of 
governance, applicable Reliability 


1Pub. L. 109-58, Title XII, Subtitle A, 119 Stat. 
594, 941 to be codified at 16 U.S.C. 8240 (2000). 

2 Capitalized terms used in this Final Rule have 
the meanings specified in section IV.B.1 of the 
Preamble. 


Standards, the reasonableness of 
proposed fees within a region, and any 
other responsibilities requested by the 
Commission. 

2. The Commission believes 
incorporating this reliability rule into - 
the Commission’s regulations pursuant 
to the direction of Congress is an 
important step toward ensuring more 
reliable and secure electric utility 
service. 


II. Background 


3. On August 8, 2005, EPAct was 
enacted into law by President Bush. 
New section 215 of the FPA provides for 
a system of mandatory, enforceable 
Reliability Standards. Reliability 
Standards are to be developed by the 
ERO, subject to Commission review and 
approval. An approved Reliability 
Standard may be enforced by the ERO, 
subject to the Commission’s review, or 
the Commission may initiate an 
investigation or imposition of a penalty. 
Below, we summarize the provisions of 
Subtitle A of the EPAct: 

4. Section 215(a) (Definitions) defines 
relevant terms used in the Act. 

5. Section 215(b) (Jurisdiction and 
Applicability) provides that, for 
purposes of approving Reliability 
Standards and enforcing compliance 
with such standards, the Commission 
shall have jurisdiction over the certified 
ERO, any Regional Entities, and all. 
users, owners and operators of the Bulk- 
Power System, including but not limited 
to the public and governmental entities 
described in section 201(f) of the FPA.3 
Section 215(b)(2) requires the 
Commission to issue a Final Rule to 
implement the requirements of section 
215 of the FPA no later than 180 days 
after the date of enactment. 

6. Section 215(c) (Certification) 
authorizes the Commission to certify a 
person as an ERO, provided that the 
applicant meets specified criteria. 

7. Section 215(d) (Reliability 
Standards) provides the process for the 
ERO to propose a Reliability Standard, 
subject to Commission review and 
approval. This subsection also directs 
the Commission to adopt rules to 
establish a fair process for the 


3 Section 201(f) of the FPA, 16 U.S.C. 824(f), 
provides that “[nJo provision in this Part shall 
apply to, or be deemed to include, the United 
States, a state or any political subdivision of a State, 
an electric cooperative that receives financing 
under the Rural Electrification Act of 1936 (7 U.S.C. 
901 et seq.) or that sells less than 4,000,000 
megawatt hours of electricity per year, or any 
agency, authority, or instrumentality of any one or 
more of the foregoing, or any corporation which is 
wholly owned, directly or indirectly, by any one or 
more of the foregoing, or any officer, agent, 
employee of any of the foregoing acting as such in 
the course of his official duty, unless such 
provision makes specific reference thereto.” . 
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identification and timely resolution of 

any conflict between a Reliability 

Standard and any function, rule, order, 
tariff, rate schedule, or agreement 
accepted, approved, or ordered by the 
Commission applicable to a 
Transmission Organization. 

8. Section 215(e) (Enforcement) 
authorizes the ERO, after notice and 
opportunity for hearing, to impose a 
penalty for a violation of a Reliability 

.Standard, subject to review by the 
Commission. This section also provides 
for enforcement initiated by the 
Commission on its own motion. Section 
215(e)(4) requires that the Commission 
issue regulations under which the ERO 
will be authorized to enter into an 
agreement to delegate authority to a 
qualified Regional Entity for the 
purpose of proposing Reliability 
Standards to the ERO and enforcing 
them. Further, subsection 215(e)(6) 
requires that any penalty imposed shall 
bear a reasonable relation to the 
seriousness of the violation and take 
into consideration timely remedial 
efforts. 

9. Section 215(f) (Changes in Electric 
Reliability Organization Rules) requires 
Commission approval of any proposed 
ERO Rule or proposed Rule change. 

10. Section 215(g) (Reliability 
Reports) requires that the ERO conduct 
periodic assessments of the reliability 
and adequacy of the North American 
Bulk-Power System. 

11. Section 215(h) (Coordination With 
Canada and Mexico) urges the President 
to negotiate international agreements 
with the governments of Canada and 
Mexico to provide for effective 
compliance with Reliability Standards 
and the effectiveness of the ERO in the 
United States and Canada or Mexico. 

12. Section 215(i) (Savings Provisions) 
states that the ERO shall have authority 
to develop and enforce compliance with 
Reliability Standards for only the Bulk- 
Power System and provides that section 
215 of the FPA shall not be construed 
to preempt any authority of any state to 
take action to ensure the safety, 
adequacy, and reliability of electric 
service within that state, as long as such 
action is not inconsistent with any 
Reliability Standard. Section 215 also 
contains a provision relating specifically 
to reliability rules established by the 
State of New York. 

13. Section 215(j) (Regional Advisory 
Bodies) requires the Commission to 
establish a Regional Advisory Body 
upon petition of at least two-thirds of 
the states within a region that have more 
than one-half of their electric load 

served within the region. A Regional 

Advisory Body may provide advice to 


the ERO, a Regional Entity or the 
Commission. 

14. Section 215(k) (Application to 
Alaska and Hawaii) provides that 
section 215 of the FPA does not apply 
to Alaska or Hawaii. 

15. The statute directs the 
Commission to issue a Final Rule to 
implement the requirements of section 
215 no later than 180 days after 
enactment, or by February 5, 2006. On 


September 1, 2005 the Commission 


issued a Notice of Proposed Rulemaking 
(NOPR) that proposed regulations 
regarding certification of the ERO, 
development of Reliability Standards, 
enforcement of Reliability Standards, 
ERO delegation of authority to Regional 
Entities, ERO funding and other matters 
necessary to implement the statute.* 


Ill. Procedural Matters 


16. The statute directs the 
Commission to issue a Final Rule to 
implement the requirements of section 
215 of the FPA no later than 180 days 
after enactment, or by February 5, 2006. 
The Commission issued the NOPR on 
September 1, 2005. It required that 
comments be filed by October 7, 2005 to 
assist the Commission in meeting the 
statutory 180-day deadline. Several 
parties submitted late-filed comments. 
The Commission will accept these late- 
filed comments. A list of commenters 
appears in Appendix A. 

17. Although the Commission did not 
request reply comments because of the 
relatively short statutory time frame for 
issuing a Final Rule, several 
commenters nonetheless submitted 
reply comments. The Commission will 
reject such reply comments. The 
Commission did not solicit reply 
comments and, therefore, accepting 
such comments from those who chose to 
submit them would be unfair to others. 

18. The Commission held two 
technical conferences on this 
rulemaking. The first technical 
conference was held on November 19, 
2005. Comments on the first technical 
conference were due by December 8, 
2005. The technical conference was 
transcribed and is a part of the record 
in this docket. 

19. The second technical conference 
was held on December 9, 2005. 
Comments on the second technical 
conference were due by December 23, 


4 Additional background information is provided 
in the NOPR, discussing the Commission’s 
reliability-related activities and the development of 
voluntary reliability guidelines. Rules Concerning 


Certification of the Electric Reliability Organization; 


and Procedures for the Establishment, Approval, 
and Enforcement of Electric Reliability Standards, 
70 FR 53,117 (Sept. 7, 2005), FERC Stats. & Regs., 
Proposed Regulations 4 32,587 (Sept. 1, 2005). 


2005. The technical conference was 
transcribed and is a part of the record 
in this docket. A list of commenters for 
both technical conferences is in 
Appendix B. 


IV. Discussion 
A. Overview 


20. On August 8, 2005, EPAct was 
enacted into law. New section 215 of the 
FPA provides for a system of 
mandatory, enforceable Reliability 
Standards. Under the new electric 
power reliability system enacted by the 
Congress, the United States will no 
longer rely on voluntary compliance by 
participants in the electric industry with 
industry reliability requirements for 
operating and planning the Bulk-Power 
System. Congress directed the | 
development of mandatory, 
Commission-approved, enforceable 
electricity Reliability Standards. 

21. The Commission will certify a 
single Electric Reliability Organization, 
the ERO, to oversee the reliability of the 


_United States’ portion of the 


interconnected North American Bulk- 
Power System, subject to Commission 
oversight. It will be responsible for 
developing and enforcing the mandatory 
Reliability Standards. The Reliability 
Standards will apply to all users, 
owners and operators of the Bulk-Power 
System. The Commission has the 
authority to approve all ERO actions, to 
order the ERO to carry out its 
responsibilities under these new 
statutory provisions, and also may 
independently enforce Reliability 
Standards. 

22. The ERO must submit each 
proposed Reliability Standard to the 
Commission for approval. Only a 
Reliability Standard approved by the 
Commission is enforceable under 
section 215 of the FPA. 

23. The ERO may delegate its 
enforcement responsibilities to a 
Regional Entity. Delegation is effective 
only after the Commission approves the 
delegation agreement. A Regional Entity 


- may also propose a Reliability Standard 


to the ERO for submission to the 
Commission for approval. This 
Reliability Standard may be either for 
application to the entire interconnected 
Bulk-Power System or for application 
only within its own region. 

24. The ERO or a Regional Entity must 
monitor compliance with the Reliability 
Standards. It may direct a user, owner 
or operator of the Bulk-Power System 
that violates a Reliability Standard to 
comply with the Reliability Standard. 
The ERO or Regional Entity may impose 
a penalty on a user, owner or operator 
for violating a Reliability Standard, 
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subject to review by, and appeal to, the 
Commission. 

25. On September 1, 2005 the 
Commission issued a NOPR that 
proposed regulations regarding 
certification of the ERO, development of 
Reliability Standards, enforcement of 
Reliability Standards, delegation of 
authority to Regional Entities, ERO 
funding and other matters necessary to 
implement the statute. 

26. Based on careful consideration of 
the comments submitted in response to 
the NOPR, the Commission adopts a 
Final Rule that generally follows the 
approach of the NOPR. We note that 
numerous commenters express support 
for the NOPR and believe that the 
proposed regulations establish the 
framework for an effective ERO, as 
intended by Congress.® 

27. The Final Rule is generally limited 
to developing and implementing the 
processes and procedures that section 
215 of the FPA directs the Commission 
to develop and undertake with regard to 
the formation and functions of the ERO 
and Regional Entities. Section 215(b) 
obligates all users, owners and operators 
of the Bulk-Power System to comply 
with Reliability Standards that become 
effective pursuant to the process set 
forth in the statute. The Commission 
recognizes the critical need for an ERO 
that is effective in developing and 
enforcing mandatory Reliability 
Standards. 

28. The Commission believes that, to 
achieve this goal, it is necessary to have 
a strong ERO that promotes excellence 
in the development and enforcement of 
Reliability Standards. Accordingly, 
various provisions of the Final Rule are 
intended to set out the ERO’s role and 
responsibilities with respect to the 
users, owners and operators of the Bulk- 
Power System. The Final Rule requires 
periodic review of the ERO and 
Regional Entities to ensure that the 
statutory qualifying criteria are 
maintained on an ongoing basis. 

29. A mandatory Reliability Standard 
should not reflect the “lowest common 
denominator” in order to achieve a 
consensus among participants in the 
ERO’s Reliability Standard development 
process. Thus, the Commission will 
carefully review each Reliability 
Standard submitted and, where 
appropriate, remand an inadequate 
Reliability Standard to ensure that it 
protects reliability, has no undue 
adverse effect on competition, and can 
be enforced in a clear and even-handed 
manner. Further, the Final Rule allows 
the Commission to set a deadline for the 


5 See, e.g., Ameren, CEOB, Exelon, FRCC, 
NASUCA, NERC, NiSource and TAPS. 


ERO to submit a proposed Reliability 
Standard to the Commission to ensure 


. that the ERO will revise in a timely 


manner a proposed Reliability Standard 
that is not acceptable to the 
Commission. These provisions, as well, 
will strengthen the ERO and Regional 
Entities by providing mechanisms to 
achieve effective and fair Reliability 
Standards. 

30. The major provisions of the Final 
Rule are as follows. 


1. ERO Certification 


31. The Final Rule provides that the 
Commission will, after notice and 
opportunity for comment, certify one 
applicant as the ERO. The Final Rule 
sets forth the criteria that an ERO 
applicant must satisfy to qualify as the 
ERO, including the ability to develop 
and enforce Reliability Standards.® 

32. To ensure that the ERO complies 
with the certification criteria on an 
ongoing basis, the Final Rule requires 
the ERO to undergo a performance 
assessment three years after certification 
and every five years thereafter. The ERO 
must file a self-assessment with the 
Commission explaining how it satisfies 
the ERO requirements. Regional 
Entities, users, owners and operators of 
the Bulk-Power System, and other 
interested entities will have an 
opportunity to make recommendations 
for the improvement of the ERO. After 
receipt of the performance assessment, 
the Commission will establish a 
proceeding in which it will assess the 
performance of the ERO. The 
Commission will also allow opportunity 
for public comment. As a result of the 
performance assessment, the 
Commission will issue an order finding 
that the ERO meets the statutory and 
regulatory criteria or directing the ERO 
to comply or improve compliance with 
the statutory and regulatory criteria for 
the ERO. Subsequently, if the ERO fails 
to comply adequately with the 
Commission order, the Commission may 
institute a proceeding to enforce its 
order, including, if necessary and 
appropriate, a proceeding to consider 
decertification of the ERO. 

33. The ERO submission must include 
an evaluation of the effectiveness of 
each Regional Entity. The Commission 
will, as part of its proceeding to assess 
the ERO’s performance, assess the 
performance of each Regional Entity and 
issue an order addressing Regional 
Entity compliance. If a Regional Entity 
fails to comply adequately with the 
Commission order, the Commission may 


6 The criteria stated in the Final Rule track the 
statutory criteria for ERO certification provided in 
section 215(c) of the FPA. 


institute a proceeding to enforce its 
order, including, if necessary and 
appropriate, a proceeding to consider 
rescission of the Commission's approval 
of the Regional Entity’s delegation 
agreement. 


2. ERO and Regional Entity Funding 


34. Section 215 of the FPA generally 
provides for Commission authorization 
of funding for statutory functions, such 
as the development of Reliability 
Standards and their enforcement, and 
monitoring the reliability of the Bulk- 
Power System. The Final Rule clarifies, 
however, that while the ERO ora 
Regional Entity is not necessarily 
precluded from pursuing other 
activities, it may not use Commission- 
authorized funding for such activities. 

35. The Final Rule directs ERO 
candidates to propose a formula or 
method of funding addressing cost 
allocation and cost responsibility, along 
with a proposed mechanism for revenue 
collection for Commission 
consideration. The Final Rule finds that 
funding based on net energy for load is” 
one fair, reasonable and uncomplicated 
method that minimizes the possibility of 
“double-counting.” 7 However, the 
Commission does not rule out other 
apportionment methods that can be 
shown to be just and reasonable. 

36. As the primary entity responsible 
for the development and enforcement of 
Reliability Standards, the ERO should 
fund the Regional Entities as well as 
approve their budgets, under the 
Commission’s general oversight. The 
Final Rule requires periodic financial 
audits to ensure that any ERO-approved 
funding is appropriately expended for 
delegated functions. It addresses 
concerns that a significant amount of 
the ERO’s or a Regional Entity’s total 
revenue from an alternative source 
could compromise the mission or 
independence of the ERO or a Regional 
Entity. 

37. The Final Rule provides that the 
ERO should include line item budgets 

‘for the activities that it delegates to each 
Regional Entity. The Final Rule permits 
the ERO to request emergency funding 
on a demonstration of unforeseen and 
extraordinary circumstances. It also 
clarifies that Commission review and 
approval of ERO and Cross-Border 
Regional Entity funding mechanisms 


7 Net Energy for Load means balancing authority 
area generation (less station use), plus energy 
received from other balancing authority areas, less 
energy delivered to balancing authority areas 
through interchange. It includes balancing authority 
area losses, but excludes energy required for storage 
at electric energy storage facilities, such as pumped 
storage. 
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will be limited to their application in 
the United States. 


3. Reliability Standards 


38. The Final Rule implements the 
new FPA provisions relating to 
mandatory and enforceable Reliability 
Standards to be developed by the ERO. 
It establishes the ERO as the only entity 
that can submit a proposed Reliability 
Standard to the Commission for 
approval. 

39. The Final Rule determines that the 
ERO’s Reliability Standard development 
process must provide for reasonable 
notice and opportunity for public 
comment, due process, openness and 
balance of interests. The Commission 
observes that an American National 
Standards Institute (ANSI)-accredited 
process is one reasonable means of 
satisfying these requirements. 

40. The Commission may approve a 
proposed Reliability Standard (or 
modification to a Reliability Standard) if 
it determines that it is just, reasonable, 
not unduly discriminatory or 
preferential, and in the public interest. 
In its review, the Commission will give 
due weight to the technical expertise of 
the ERO or a Regional Entity organized 
on an Interconnection-wide basis with 
respect to a proposed Reliability 
Standard to be applicable within that 
Interconnection. However, the 
Commission will not defer to the ERO 
or a Regional Entity with respect to a 
Reliability Standard’s effect on 
competition. 

41. The Commission seeks as much 
uniformity as possible in the proposed 
Reliability Standards across the 
interconnected Bulk-Power System of 
the North American continent. The 
Final Rule permits a regional difference 
in a Reliability Standard, in particular 
for a regional difference that is more 
stringent than a continent-wide 
Reliability Standard, including a 
regional difference that addresses 
matters that the continent-wide 
Reliability Standard does not, and a 
regional difference necessitated by a 
physical difference in the Bulk-Power 
System. The Commission would 
generally find acceptable a proposed 
regional difference that satisfies the 
statutory and regulatory criteria for 
rears of a proposed Reliability 
Standard and that is more stringent than 
a continent-wide Reliability Standard.® 

42. The statute requires the ERO to 
apply a rebuttable presumption to a 


® The Commission notes that the Bulk-Power 
System includes interconnected portions of the 
United States, Canada and Mexico. However, this 
Final Rule only applies to that portion of the Bulk- 
Power System within the United States (excluding 
Alaska and Hawaii). 


proposal for a Reliability Standard from 
an Interconnection-wide Regional Entity 
to be applicable within its 
Interconnection. The Final Rule clarifies 
that this rebuttable presumption refers 
to the burden of proof. Thus, if the ERO 
does not find that the presumption for 

a proposed Reliability Standard is 
adequately rebutted, it must accept it as 
just, reasonable, not unduly 
discriminatory or preferential, and in 
the public interest, and submit it to the 
Commission for approval. 

43. Section 21514}(6) of the FPA 
requires the Commission’s Final Rule to 
include “fair processes for the 
identification and timely resolution of 
any conflict between a Reliability 
Standard and any function, rule, order, 
tariff, rate schedule, or agreement 
accepted, approved, or ordered by the 
Commission applicable to a 
transmission organization.” 
Accordingly, the Final Rule provides a 
process for a user, owner or operator to 
notify the Commission of such possible 
conflicts for timely resolution by the 
Commission. 

44. Further, the Commission 
interprets section 215 as generally 
permitting a state to take action, as long 
as such action is not inconsistent with 
a Reliability Standard. The Commission 
will consider the recommendation of a 
relevant state as well as the ERO and 
will require that a petition for 
determination of inconsistency be 
served on a relevant state agency. 


4. Enforcement of Reliability Standards 


45. The ERO is responsible under 
section 215(e) of the FPA for ensuring 
that all users, owners and operators of 
the Bulk-Power System comply with 
Reliability Standards. In addition, the 
statute provides that the Commission 
can, independent of the ERO, 
investigate compliance with a 
Reliability Standard and impose a 
penalty for a violation. The ERO may 
delegate its enforcement responsibilities 
to a Regional Entity. The’Final Rule sets 
forth various elements of the 
enforcement process, including (1) the 
ERO and each Regional Entity is 
expected to have a compliance program 
that includes proactive enforcement 
audits to determine if users, owners and 
operators are complying with Reliability 
Standards; (2) the ERO and the 
appropriate Regional Entity will 
conduct investigations of alleged 
violations of Reliability Standards, and 
the ERO must inform the Commission 
promptly of these investigations and 
their disposition; and (3) the ERO or a 
Regional Entity may assess a penalty 
(non-monetary or monetary), subject to 
Commission review. 


46. The Final Rule requires the ERO 
to develop an enforcement audit 
program. In addition, any Regional 
Entity that receives a delegation of 
enforcement function also should have 
an audit program. The Final Rule 
explains that there should be a single 
audit program applicable to both the 
ERO and Regional Entities unless there 
is a compelling reason for a difference 
between the ERO and a particular 
Regional Entity. 

47. The Final Rule implements the 
enforcement provisions of section 215(e) 
of the FPA, which authorize the ERO to 
impose a penalty for a violation of a 
Reliability Standard, subject to 
Commission review. The enforcement 
provisions in section 39.7 of the Final 
Rule allow the ERO or a Regional Entity 
with delegated enforcement authority to 
impose a penalty on a user, owner or 
operator of the Bulk-Power System for a 
violation of a Reliability Standard. The 
ERO will retain oversight responsibility 
for enforcement authority that is 
delegated to a Regional Entity. To 
ensure consistency in the 
implementation of delegated 
enforcement authority, a Regional Entity 
must report periodically to the ERO on 
how it carries out its delegated 
enforcement authority. The Final Rule 
makes clear that the ERO and Regional 
Entities must establish uniform Rules 
that provide adequate due process to an 
alleged violator when the ERO or 
Regional Entity is determining whether 
to assess a penalty. The Final Rule 
concludes that, to provide adequate due 
process yet prevent duplicative and 
unnecessary expenses, there should be a 
single opportunity for internal appeal 
within the ERO or Regional Entity. 
Further, the Final Rule establishes 
expedited procedures for Commission 
review of a penalty, as required by 
EPAct. 

48. The Final Rule discusses the 
ERO’s and a Regional Entity’s ability to 
take remedial action separate from its 
penalty authority. For example, the ERO 
or a Regional Entity may direct a user, 
owner or operator to come into 
compliance with a Reliability Standard. 

49. The Final Rule requires the ERO 
to notify the Commission promptly of a 
self-reported violation or an 
investigation into a violation or alleged 
violation and its eventual disposition. 
This will allow the Commission to 
receive timely information on a 
violation or alleged violation of a 
Reliability Standard and determine 
whether Commission action is 
appropriate. The Final Rule requires the 
ERO to develop, and submit to the 
Commission for approval, penalty 
guidelines that identify a range of non- 
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monetary and monetary penalties to be 
applied by the ERO for determining the 
appropriate penalty for violation of a 
Reliability Standard. Regional Entities 
should adopt the ERO’s penalty 
guidelines with change only as - 
necessary to reflect regional differences 
in Reliability Standards. 

50. The Final Rule finds that an 
investigation conducted by the ERO, a 
Regional Entity, or the Commission of a 
violation or an alleged violation of a 
Reliability Standard will be nonpublic 
unless the Commission authorizes a 
public investigation. However, once the 
ERO or a Regional Entity imposes a 
penalty and files the statutorily-required 
“notice of penalty’’ with the 
Commission, the Commission will 
publicly disclose the penalty. The Final 
Rule includes an exception to this 
public disclosure with respect to 
Cybersecurity Incidents and other 
matters that would jeopardize system 
security. 


5. Delegation to a Regional Entity 


51. Consistent with the statute, the 
Final Rule establishes criteria for the 
ERO to delegate authority to a Regional 
Entity to enforce Reliability Standards 
and to propose Reliability Standards to 
the ERO. It sets out the role of a 
Regional Entity in relationship to the 
ERO, concluding that the ERO holds the 
primary responsibility for enforcement 
of Reliability Standards and that any 
delegation of this responsibility to a 
Regional Entity is ‘subject to ERO 
oversight. 

52. The Commission explains the 
process and criteria for becoming a 
Regional Entity. The Final Rule relies on 
statutory criteria for evaluating a 
Regional Entity applicant. Each 
application will be evaluated on a case- 
by-case basis. The Final Rule establishes 
a rebuttable presumption afforded to a 
proposal for delegation to a Regional 
Entity organized on an Interconnection- 
wide basis. This rebuttable presumption 
is that such a proposed Regional Entity 
promotes the effective and efficient 
administration of Bulk-Power System 
reliability. The Final Rule adopts a 
periodic Regional Entity performance 
assessment process administered 
primarily by the ERO. 

53. The Final Rule addresses the 
subject of uniformity among delegation 
agreements. It emphasizes the value of 
uniformity and requires the ERO 
applicant to submit a pro forma 
delegation agreement concurrently with 
its ERO application. The Final Rule 
allows a prospective Regional Entity to 
submit a delegation agreement directly 
to the Commission if good faith 
negotiations with the ERO fail. The 


Commission strongly urges a 
prospective Regional Entity to consider 
the use of alternative dispute resolution 
(ADR) to resolve any disputes over the 
terms of the delegation agreement. The 
Final Rule requires a prospective 


_ Regional Entity that submits a 


delegation agreement directly to the 
Commission to state whether ADR 
procedures were used and whether the 
Regional Entity believes that ADR under 
the Commission’s supervision could 
successfully resolve the disputes 
regarding the terms of the delegation 
agreement. The Commission may, if 
appropriate, upon review, direct the 
ERO to enter into the delegation 
agreement with the Regional Entity. 

54. The Final Rule clarifies that a 
Regional Entity should not directly 
submit a Regional Entity Rule or change 
to a Regional Entity Rule to the 
Commission because this is consistent 
with the role of the ERO overseeing the 
Regional Entities, as discussed below. 
The Final Rule directs the ERO to 
develop procedures and criteria by 
which a Regional Entity Rule or change 
to Regional Entity Rule will be judged 
by the ERO, and then be submitted to 
the Commission for approval. 

55. The Final Rule provides for the 
establishment of Regional Advisory 
Bodies. It observes that it would 
generally be desirable to have a Regional 
Entity and a Regional Advisory Body 
cover the same region but does not 
require a Regional Advisory Body and a 
Regional Entity to have a common 
boundary. The Final Rule finds that 
section 215 of the FPA permits a 
Regional Advisory Body to form even if 
there is not yet a Regional Entity in a 
region, in part so that a Regional 
Advisory Body may advise the 
Commission and the ERO regarding the 
governance of a proposed Regional 
Entity. 


6. Enforcement of Commission Rules 
and Orders 


56. The Commission generally expects 
to work cooperatively with the ERO and 
Regional Entities to resolve issues that 
may arise. Nonetheless, the Final Rule 
clarifies the Commission’s authority to 
take action against the ERO ora 
Regional Entity for non-compliance 
with section 215 of the FPA. The Final 
Rule provides that the Commission may 
take such action as is necessary and 
appropriate against the ERO ora 
Regional Entity to ensure compliance 
with a Reliability Standard or any 
Commission order affecting the ERO or 
a Regional Entity. The Commission may 
suspend or rescind the ERO’s 
certification or a Regional Entity’s 
delegated authority. 


57. The Final Rule establishes the 
policy that, in general, the Commission 
oversees the ERO and the ERO oversees 
any approved Regional Entity. 
Consistent with this approach, the Final 
Rule provides that the Commission may 
periodically conduct a compliance audit 
to examine the ERO’s compliance with 
the statutory and regulatory criteria for 
becoming the ERO and performance in 
enforcing Reliability Standards. The 
ERO must periodically audit each 


- Regional Entity’s compliance with 


relevant statutory and regulatory criteria 
for becoming a Regional Entity and 
performance in enforcing Reliability 
Standards and report the results to the 
Commission. 

58. Although we would expect to use 
this provision only in extraordinary 
circumstances, the Final Rule allows the 
Commission to impose civil penalties 
on the ERO or a Regional Entity. The 
Final Rule does not provide for the 
assessment of a monetary penalty 
against a board member of the ERO or 
a Regional Entity. 

59. The Final Rule is organized into 
13 sections: 

Section 39.1—Definitions, 

Section 39.2—Jurisdiction and 
applicability, 

Section 39.3—Electric Reliability 

Organization certification, 

Section 39.4—Funding of the Electric 

Reliability Organization, 

Section 39.5—Reliability Standards, 
Section 39.6—Conflict of a Reliability 

Standard with a Commission order, 
Section 39.7—Enforcement of 

Reliability Standards, 

Section 39.8—Delegation to a Regional 

Entity, 

Section 39.9—Enforcement of 

Commission rules and orders, 
Section 39.10—Changes in Electric 

Reliability Organization Rules and 

Regional Entity Rules, 

Section 39.11—Reliability reports, 

Section 39.12—Review of state action, 
and 

Section 39.13—Regional Advisory 
Bodies 


B. Section-by-Section Discussion of the 
Final Rule 


60. Below, the Commission discusses 
the regulations proposed in the NOPR, 
the comments received, and the 
Commission’s conclusion. We note that, 
while the NOPR indicated that the rules 
would be set forth in Title 18, part 38 
of the Code of Federal Regulations 
(CFR), the Final Rule codifies the rules 
in Title 18, part 39 of the CFR. To 
provide consistency and clarity in the 
discussion of proposed rules, comments 
and Commission conclusions, the Final 
Rule refers to part 39 or, when referring 


qq 
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to a particular section within part 39, 
section 39, throughout the discussion. 


1. Definitions—Section 39.1 


61. This section of the NOPR defined 
the relevant terms used in part 39 of the 
Commission's regulations, including the 
terms that are defined in the statute to 
provide a consistent meaning 
throughout the proposed rule. 
Comments relating to the proposed 
definitions are discussed below. 


a. Terms Defined in the Statute 
i. Bulk-Power System 


62. The NOPR defined the term 
“Bulk-Power System” as set forth in 
section .215(a)(1) of the FPA: 

Bulk-Power System means facilities and 
control systems necessary for operating an 
interconnected electric energy transmission 
network (or any portion thereof), and electric 
energy from generating facilities needed to 
maintain transmission system reliability. The 
term does not include facilities used in the 
local distribution of electric energy. 


63. Several commenters seek 
clarification to narrow the interpretation 
of the term ““Bulk-Power System.” 
National Grid asserts that the definition 
of ““Bulk-Power System” is ambiguous 
as to whether it encompasses generation 
facilities and precisely which facilities 
are covered. National Grid recommends 
that the Commission clarify the term by 
adopting a functional interpretation 
rather than an arbitrary test based on a 
single attribute, such as voltage or 
facility capacity to identify facilities 
included as part of the Bulk-Power 
System. Hydro-Québec submits that the 
definition of “Bulk-Power System” 
should be interpreted narrowly, that is, 
jurisdiction on generating facilities 
should be strictly limited to that needed 
to maintain transmission system 
reliability, as ascertained by the ERO or 
the Regional Entity. NiSource, submits 
that the definition should exclude 
generating facilities and include the 
electric energy from those facilities only 
to the extent needed to maintain 
transmission system reliability. SoCalEd 
asserts that the Commission should 
include generators that receive 
transmission service pursuant to a 
wholesale distribution access tariff in its 
jurisdiction. 

ii. Reliable Operation 


64. The NOPR defined the term 
“Reliable Operation” as set forth in 
section 215(a)(4) of the FPA: 


Reliable Operation means operating the 
elements of the Bulk-Power System within 
equipment and electric system thermal, 
voltage, and stability limits so that 
instability, uncontrolled separation, or 
cascading failures of such system will not 


occur as a result of sudden disturbance, 
including a Cybersecurity Incident, or 
unanticipated failure of system elements. 


65. Kansas City P&L is concerned that 
including the phrase ‘unanticipated 
failure of system elements” in the 
definition of “Reliable Operation” 
makes it too vague for development of 
efficient and workable Reliability 
Standards related to reliability planning 
criteria. It recommends that the 
Commission either delete the phrase or 
explain the meaning of the phrase. 


iii. Reliability Standard 


66. The NOPR defined the term 
“Reliability Standard”’ as set forth in 
section 215(a)(3) of the FPA: 


Reliability Standard means a requirement, 
approved by the Commission under the 
instant proposed regulation, to provide for 
Reliable Operation of the Bulk-Power 
System. The term includes requirements for 


_ the operation of existing Bulk-Power System 


facilities, including cybersecurity protection, 
and the design of planned additions or 
modifications to such facilities to the extent 
necessary to provide for Reliable Operation 
of the Bulk-Power System. The term does not 
include any requirement to enlarge such 
facilities or to construct new transmission 
capacity or generation capacity. 


67. The Oklahoma Commission finds 
this definition reasonable because it 
does not encompass any requirement to 
enlarge or construct new transmission 
or generation capacity; however, it seeks 
clarification that a Commission- 
approved Reliability Standard will 
apply equally to both existing facilities 
and new facilities added in the future. 


iv. Transmission Organization 


68. The NOPR defined the term 
“Transmission Organization” as set 
forth in section 215(a)(6) of the FPA: 


Transmission Organization means a 
Regional Transmission Organization, 
Independent System Operator, independent 
transmission provider, or other Transmission 
Organization finally approved by the 
Commission for the operation of transmission 
facilities. 


69. South Carolina E&G asks the 
Commission to clarify that the 
definition of ‘“Transmission 
Organization” includes a non- 
independent Transmission Provider that 
maintains separation of functions 
pursuant to Standards of Conduct Order 
No. 2004.9 


° Standards of Conduct for Transmission 
Providers, Order No. 2004, FERC Stats. & Regs., 
Regulations Preambles 431,155 (2003), order on 
reh’g. Order No. 2004—A, III FERC Stats. & Regs. 
431,161 (2004), order on reh’g, Order No. 2004-B, 
Ill FERC Stats & Regs. 431,166 (2004). 


Commission Conclusion 


70. We adopt the NOPR’s definition of 
“Bulk-Power System,” “Reliable 
Operation,” ‘Reliability Standard,” and 
“Transmission Organization” because 
the definition of these terms originates 
in section 215 of the FPA.?° However, 
we offer the following clarifications. 

71. With regard to generators, 
Congress included in the definition of 
Bulk-Power System “electric energy 
from generation facilities needed to 
maintain transmission system 
reliability.” If electric energy from a 
generating facility is needed to maintain 
a reliable transmission system, that 


. facility is part of the Bulk-Power System 


with respect to the energy it generates 
that is needed to maintain reliability. 
We conclude that the precise scope of 
generators as facilities to which the 
Reliability Standards apply would be 
best considered in the context of our 
review of those Standards, taking into 
account the views of the ERO and 
others. Therefore, until we have 
proposed Reliability Standards before 
us, we will reserve further judgment on 
whether additional guidance on 
generators’ status as Bulk-Power System 
facilities is appropriate or whether the 
decision of which generators are Bulk- 
Power System facilities should be made > 
on a case-by-case basis. 

72. With regard to the term “Reliable 
Operation,” we decline to generically 
interpret the meaning of the phrase 
“unanticipated failure of system 
elements” in advance of submission of 
proposed Reliability Standards 
requiring interpretation of the phrase or 
other specific instances where the issue 
and all of the relevant facts are 
presented to allow the Commission to 
make a proper determination. 

73. With regard to the term 
“Reliability Standard,” we clarify that a 
Reliability Standard will equally apply 
to the existing Bulk-Power System and 
any future additions to the Bulk-Power 
System unless the Reliability Standard 
itself provides for an exception. Section 
215 of the FPA makes no distinction 
between existing and new facilities. 

74. With regard to the term 
“Transmission Organization,” we clarify 
that the transmission arm of a vertically 
integrated utility that is subject to the 
Commission’s Standards of Conduct, 
absent any other relevant facts, would 
not be a Transmission Organization for 
purposes of FPA section 215(a)(6). 
Given that each of the examples of 
Transmission Organizations provided 
by Congress are independent of market 
participants, the Commission finds that 


1016 U.S.C. 8240(a) (2000). 


— 
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Congress intended that ‘“Transmission 
Organization” be an entity approved by 
the Commission that is independent of 
market participants. However, in 
response to South Carolina E&G, any 
interested person that perceives a 
possible conflict between a Reliability 
Standard and a tariff may bring this to 
the Commission’s attention. 


b. Additional Terms Commenters Seek 
To Define in the Final Rule 


75. Commenters suggest seven new 
terms to define in the Final Rule: 
“Competition,” “Physical Security 
Standard,” “Potential Violation,” 
“Regional Reliability Standard,” 
“Regional Variance,” ‘‘User of the Bulk- 
Power System” and User.’’!! 


i. Physical Security Standards 


76. NERC recommends adding the 
defined term “Physical Security 
Standard”: 


Physical Security Standard means a 
Reliability Standard adopted to safeguard 
personnel and prevent unauthorized access 
to critical equipment, systems, material, and 
information at critical facilities. 


ii. Regional Reliability Standard and 
Regional Variance 


77. NYSRC and the New York 
Companies recommend adding the 
defined term ‘‘regional reliability 
standard” to mean a Reliability 
_ Standard that is consistent with the 

generally applicable ERO Reliability | 
Standard but is more specific or more 
stringent to meet the particular 
reliability needs of the region: 


Regional Reliability Standard: A Reliability 
Standard applicable within a particular 
region that is not inconsistent with, but may 
be more stringent, add detail to, or 
implement an ERO Reliability Standard, or 
may cover matters not covered by an ERO 
Reliability Standard. 


78. While the New York Companies 
indicate that they would define term 
“regional variance” in the same manner, 
NYSRC would define this term 
separately, as follows: 


Regional Variance: An aspect of an ERO 
Reliability Standard that applies only within 
a given region. A Regional Variance may be 
used, for example, to exempt a particular 
region from all or a portion of an ERO 
Reliability Standard that does not apply to 
that region, or may establish different 
measures or performance criteria necessary to 
achieve reliability within that region. 


11 We address issues pertaining to “Competition” 
pw Violation” in section IV.B.5 and 
section IV.B.7 of the Preamble, Reliability 
Standards and Enforcement of Reliability 
Standards, respectively. 


iii. User of the Bulk-Power System 


79. NERC proposes to add a definition 
for ‘‘user of the Bulk-Power System.” 
NERC asks that the Commission require 
every such user to register with the 
ERO. It considers a user to be a direct 
user that transacts business on the Bulk- 
Power System subject to Commission 
jurisdiction under section.215 of the 
FPA. It would exclude an end-use 
customer who receives electric energy 
indirectly from the Bulk-Power System. 
NERC proposes the definition: 


User of the Bulk-Power System means any 
entity that sells, purchases, or transmits 
electric power directly over the Bulk-Power 
System, or that maintains facilities or 
controls systems that are part of the Bulk- 
Power System, or that is a system operator. 
The term excludes customers that receive 
service at retail that do not otherwise sell, 
purchase, or transmit power over the Bulk- 
Power System or own, operate or maintain, 
control or operate facilities or systems that 
are part of the Bulk-Power System. 


80. MidAmerican suggests that the 
Commission clarify that the use of local 
distribution in the term “Bulk-Power 
System”’ refers to the Commission’s 
definition for local distribution as 
provided in Order No. 888 as the 
facilities that meet the seven factor test 
for distribution. 

81. APPA states that it assumes that 
both the new ERO and the Commission 
will focus their reliability efforts on 
those entities with activities that 
substantially impact the Bulk-Power 
System, and that distribution-only 
entities will not be targeted because the 
Commission’s jurisdiction under section 
215 does not extend to local distribution 
activities. NRECA argues that status as 
a section 201(f) entity, ownership of 
distribution facilities, and even 
ownership of local transmission 


- facilities should not be considered ipso 


facto to cause one to be deemed a “user, 
owner, or operator” of the Bulk-Power 
System for purposes of application of 
the Reliability Standards. 

82. NRECA notes that a distribution 
cooperative serving customers entirely 
at retail and operating facilities at lower 
voltages might still be said to be a user 
of the Bulk-Power System to the extent 
that its electricity is delivered over 
higher-voltage facilities of its generation 


* and transmission company or even the 


interconnected facilities of an investor- 
owned utility and/or a federal power 


- marketing agency or large public power 


entity. However, NRECA states that this 
is not a meaningful basis for interpreting 
the Commission’s jurisdiction of ‘‘user” 
since the same reasoning would apply 
to a large industrial customer or, 
ultimately, even a single residential 
customer. 


83. Therefore, NRECA asks that the _ 
Commission interpret “user’’ as one that 
has an active role in, and some measure 
of control over the Bulk-Power System, 
and whose activities have the potential 
to directly disrupt the Bulk-Power 
System, such as an owner or operator of 
a high-voltage transmission facility, a 
large generator, or a control area 
operator. Users should not include those 
that have no active role in or control 
over the Bulk-Power System. 


iv. End User 


84. The NOPR solicited comments on 
whether the term ‘“‘end user’’ should be 
defined for purposes of the ERO’s 
equitable allocation of reasonable dues, 
fees and charges among end users.'2 The 
NOPR further inquired as to whether the 
term ‘“‘end user” should be defined as a 
customer using net energy for load or in 
terms of those who directly or indirectly 
use the Bulk-Power System. The NOPR 
asked whether we should limit the term 
to an entity transmitting electric energy 
through the transmission facility of 
another, or should “‘end user” include a 
transmission facility owner or operator 
with a business that depends on the 
Reliable Operation of the interconnected 
Bulk-Power System. 

85. Several commenters submit that it 
is critical that the Commission define 
“end user” to establish a fair funding 
mechanism for the ERO and Regional 
Entities. These commenters, however, 
do not agree on how to define “end 
user”’ or are uncertain as to how best to 
carry out their recommendations, since 
certain users of the Bulk-Power System 
may not be allowed by local regulators 
to assess rates to recover such costs. 


(a) End User as a Retail Customer 


86. A number of commenters !3 
recommend defining the term ‘“‘end 
user” as a customer represented by net 
energy for load, i.e.,; an ultimate retail 
consumer. NASUCA submits that “end 
user” in section 215(c)(2)(B) of the FPA 
is intended to refer to a retail customer 
who actually uses the electricity that 
comes off the grid and, in this respect, 
is to be distinguished from a user, 
owner or operator of the Bulk-Power 
System that buys, sells, generates or 
transmits electricity at the wholesale 
bulk-power level and to whom the 
Reliability Standards directly apply. 
National Grid asserts that the plain 
language of the statute requires that 
“end user,” not wholesale or 
transmission customers, fund the ERO 
so that applying the term only to direct 


12 NOPR at P 43. 


13 See, e.g., NARUC, TAPS and PSE&G 


Companies. 
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users of the Bulk-Power System does 
not fit within the context of the statute. 

87. A few commenters submit that 
“end user” should be defined in terms 
of a transmission provider that collects 
fees from customers and remits them to 
the ERO.’* Detroit Edison claims that 
the most equitable means by which the | 
ERO could recover its costs from all 
consumers would be a direct bill 
targeted to all load. Given that the 
Commission’s jurisdictional reach is 
limited, that portion of the ERO’s 
charges attributable to domestic entities 
and approved by the Commission 
through the budget process should be 
deemed a prudently incurred 
transmission expense allocable to all 
transmission owners subject to the 
Commission’s jurisdiction. This expense 
should be recoverable from wholesale 
and retail customers to ensure that all 
consumers, either directly or indirectly, 
share in the costs of maintaining and 
enhancing a reliable transmission 
network. 


(b) End User as a Customer That Uses 
the Bulk-Power System 


88. Several commenters, including 
BCTC and Old Dominion, recommend 
that the Commission include all users of 
the Bulk-Power System within the 
definition of the term “end user.”’ 
MidAmerican submits that, if the term 
“end user” is defined as a customer 
using net energy for load, it should be 
made clear that the intent is to capture 
the end-use load of all direct or indirect 
users of the transmission system that 
benefit from the reliability of the Bulk- 
Power System. 

89. MISO contends that the term “end 
user” should be broadly defined in the 
Final Rule to include an entity that 
directly or indirectly uses the wholesale 
transmission grid so that any party 
receiving the benefits of Bulk-Power 
System reliability will bear the costs of 
promoting short-term reliability.*5 

90. NiSource and Entergy submit that 
the term should encompass 
independent system operators (ISOs), 
power marketers, qualifying facilities 
and all who directly or indirectly use 
the transmission systems and ‘drive 
system reliability.” 

91. SERC recommends including 
customers with alternative sources of 
generation in the definition of ‘“‘end 
user.”” LADWP recommends that “end 
user” include all customer-owned 
distributed generation and merchant 
utility distributed generation, and that 
any entity with an obligation to serve 


14 See, e.g., Allegheny, Hydro One and Detroit 
Edison. 


15 See also AEP, Exelon, Entergy-and NiSource. 


should be assessed based on its end user 
responsibilities. 


(c) Broader Definition of End User 


92. A number of commenters suggest 
an expansive definition of “end user” 
that would include all users, owners 
and operators of the Bulk-Power 
System. 

93. EE] recommends that the 
Commission define “end user”’ for the 
purpose of equitable allocation of ERO 
dues, fees and charges. It asks that the 
term be defined in the context of 
reliability, not in the context of 
electricity. EEI argues that generators 
and transmitting utilities are “end 
users” of reliability because they receive 
the benefits of reliability, just as retail 
electricity purchasers do. EE] submits 
that “end user” should include any 
entity that buys or sells electric energy, 
or transmits electric energy as an owner, 
operator or user of the Bulk-Power 
System. 

94. New York Companies 
recommends that “end user” be defined 
as an entity that injects energy into or 
withdraws energy from the grid, 
emphasizing that in areas of the country 
where deregulation has occurred, an 
entity that supplies power is different 
from an entity that withdraws power. It 
observes that entities responsible for 
paying the costs of an organization are 
more sensitive to the resource needs of 
that organization. 

95. Wisconsin Electric asserts that the 
definition of “end user’’ should not 


_ encompass transmission owners or 


operators, or even end use customers of 
local distribution companies and 
marketers in retail access states, given 
the Commission’s lack of jurisdiction 
over local distribution of energy. 


Commission Conclusion 


96. We decline to define all of these 
terms in this Final Rule without 
prejudice to the ERO proposing to 
define these terms as part of its 
certification application process or as 
part of a Reliability Standard. However, 
we offer the following clarifications. 

97. In regard to the terms “regional 
Reliability Standard”’ and ‘‘regional 
varianee,” we recognize that regional 
“differences” 1® of several sorts are 
possible as more fully discussed under 
section IV.B.5, Reliability Standards, of 
the Preamble. There we call on the ERO 
applicant to propose definitions of the 
various types of differences.17 


16 Throughout the Final Rule, we use the term - 
regional differences to refer to any type or category 
of difference from a continent-wide Reliability 
Standard that applies on a regional basis. 

17 See also section IV.B.8 of the Preamble, 
Delegation to a Regional Entity. 


98. In regard to “User of the Bulk- 
Power System,” we agree that a 
customer that receives electric service at 
retail and does not otherwise directly 
receive, sell, purchase, or transmit 
power over the Bulk-Power System or 
own, operate or maintain, control or 
operate facilities or systems that are part 
of the Bulk-Power System would not in 
general be considered to be a user of the 
Bulk-Power System. 

99. We recognize that ‘User of the 
Bulk-Power System” is a critical 
jurisdictional term. However, at this 
time, we do not think it is appropriate 
to try and develop a specific definition. 
Generally, a person directly connected 
to the Bulk-Power System selling, 
purchasing, or transmitting electric 
energy over the Bulk-Power System is a 
User of the Bulk-Power System. With | 
regard to NERC’s proposed definition, 
we are concerned that a large industrial 
customer that receives electric energy 
directly from the Bulk-Power System 
may not be defined as a user of the 
Bulk-Power System, even though it may 
directly affect the reliability of the Bulk- 
Power System. We conclude that the 
precise scope of the term “User of the 
Bulk-Power System,” and thus the 
extent of persons subject to the ~ 
Reliability Standards, would be best 
considered in the context of our review 
of those Standards, taking into account 
the views of the ERO and others. 
Therefore, until we have proposed 
Reliability Standards before us, we will 
reserve further judgment on whether a 
definition of “User of the Bulk-Power 
System” is appropriate or whether the 
decision of who is a “User of the Bulk- 
Power System” should be made on a 
case-by-case basis. 

100. With regard to local distribution 
facilities, Congress specifically 
exempted “facilities used in the local 
distribution of energy” from the 
definition of Bulk-Power System, and, 
as such, the Commission’s regulations 
do not subject such facilities to the 
ERO’s or a Regional Entity’s Rules or the 
Commission-approved mandatory 
Reliability Standards. As noted by 
NRECA, the owner or operator of a local 
distribution facility can be a user of the 
Bulk-Power System. If the owner or 


-operator of a local distribution facility is 


a ‘“‘user”’ of the Bulk-Power System, it 
must comply with all relevant 
Reliability Standards as a user.18 

101. We agree with commenters that 
there are good reasons to distinguish an 
“end user” from a “user, owner or 


18 Similarly, an owner or operator of a generati 
facility may be a user of the Bulk-Power System 
without that facility necessarily being a part of the 
Bulk-Power System. 
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operator of the Bulk-Power System.” 
The latter phrase refers to an entity that. 
must comply with the Reliability 


directly for the cost of the ERO. The 
term end user, is a term in common use 
in the electric power industry, which 
the Commission has used at times in its 
orders without a definition and no one 
has expressed any uncertainty about the 
meaning of the term. In general, it 
means a retail consumer of electricity. 
Therefore, we do not see a need to adopt 
a formal definition for “end user”’ here. 
If an ERO applicant believes additional 
definition is needed as part of its 
application for explaining its funding 
mechanism or for another reason, it may 
propose a definition at that time. 


2. Jurisdiction and Applicability— 
Section 39.2 


a. Commission Jurisdiction 


102. This section discusses the 
Commission’s jurisdiction under section 
215 of the FPA and who must comply 
with this Final Rule. The NOPR 
explained that, consistent with section 
215(b) of the FPA, for the purposes of 
approving and enforcing Reliability 
Standards established by the 
Commission in accordance with this 
new regulation, the Commission has 
jurisdiction over the ERO, any Regional 
Entities, and all users, owners and 
operators ofthe Bulk-Power System 
within the United States (other than 
Alaska and Hawaii) including, but not 
limited to, the entities described in 
section 201(f) of the FPA. 


Comments 


103. The Ohio Commission is 
concerned that a statement in the 
proposed rule may go beyond the 
powers delegated by Congress. It asserts 
that Congress indicated that the 
Commission would have jurisdiction 
over approval of the Reliability 
Standards established under the ERO, 
but went no further, neither regarding 
the Regional Entities nor the 
enforcement provisions. 

104. NERC and EEI recommend that 
the regulations make clear that each 
user, owner or operator of the Bulk- 
Power System must comply with the 
Commission’s regulations implementing 
the Act, with approved Reliability 
Standards, and with the Rules adopted 
by the ERO and Regional Entities. In 
addition, NERC and TAPS assert that - 
the ERO and Regional Entities may need 
to obtain information or data from users, 
owners and operators of the Bulk-Power 
System to develop Reliability Standards 
and to ensure compliance with those 
Reliability Standards and, therefore, the 


, to respond to such requests for data. 
Standards, and perhapsialso pay; [jets 
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Final Rule should require users, owners | 


and operators of the Bulk-Power System 

105. DOE states that thé language of | 
section 215 of the: FPA gives the: 
ultimate authority for the certification of 
the ERO and the enforcement of the: 
Reliability Standards to the 
Commission. Therefore, DOE asserts 
that it is imperative that the f 
Commission be able to direct the ERO 
to collect, validate, and preserve data 
related to reliability performance in 
such form as the Commission may 
require, and that the ERO be required to 
provide such information to the . 
Commission upon request. 

106. Exelon notes that not all entities 
subject to mandatory Reliability 
Standards currently report information 
through the regional reliability councils 
and to NERC. In its view, it is critical 
that all entities subject to ERO Rules be 
required to provide the Commission, the 
ERO, and the Regional Entities with 
data when requested. Therefore, Exelon 
suggests that the Final Rule include an 
additional section requiring all users, 
owners and operators of the Bulk-Power 
System to furnish the Commission, the 
ERO and the applicable Regional Entity 
with information requested in order to 
carry out their functions under this 
Final Rule. 

107. Professor Robert Thomas raises 
the need for the Final Rule to establish 
procedures to ensure that the 
Commission has appropriate access to 
any relevant reliability data in a 
meaningful format. Professor Thomas 
suggests that, for the Commission to 
perform its oversight function, it must 
receive timely information in 
connection with any potential violation 
of a Reliability Standard. He 
recommends that the Commission have 
unfettered access to specific real-time 
and other system data. 

108. EPSA requests that the 
Commission require the ERO and each 
Regional Entity to adopt procedures to 
prevent the unintended disclosure of 
any data they obtain. Further, it asks 
that, in instances when it is necessary 
to disclose such information, the 
Commission require the ERO and 
Regional Entities to establish procedures 
to protect such information from 
disclosure beyond what is necessary to 
protect the reliability of the Bulk-Power 
System. 

109. NERC, TAPS, and Exelon state 
that the Final Rule should provide a 
mechanism for the ERO and Regional 
Entitles to learn the identity of each 
user, owner and operator of the Bulk- 
Power System to ensure that each such 
entity complies with Reliability 


- Standards. NERC and Ontario IESO 


assert that the Final Rule should | 
implement this identification process by 


_ requiring each! user, owner, and operator 
of the Bulk-Power System to register 


with the ERO.and the appropriate 
Regional Entity. 

110. ELCON suggests that a 
requirement that all entities subject to 
enforcement under section 215(e) of the 
FPA register with the ERO for 
administrative purposes should not be 
confused with dues requirements or any 
concept of membership. However, FRCC 
suggests that all users of the Bulk-Power 
System should be required to register 
with the ERO and the appropriate 
Regional Entity for both cost recovery 
and enforcement purposes. 


Commission Conclusion 


111. Section 39.2 of the regulations 
codifies the jurisdiction conferred by 
statute. Congress specifically gave the 
Commission jurisdiction over Regional 


_ Entities and enforcement of compliance 


with section 215 of the FPA. Section 
215(b) specifically states: 


The Commission shall have jurisdiction, 
within the United States, over the ERO 
certified by the Commission * * *, any 
regional entities, and all users, owners and 
operators of the bulk-power system, 
including but not limited te the entities 
described in section 201(f), for purposes of 
approving reliability standards established 
under this section and enforcing compliance 
with this section. All users, owners and 
operators of the bulk-power system shall 
comply with reliability standards that take 


effect under this section. (emphasis added) 


Thus, the Ohio Commission’s concern 
that the proposed relationship between 
the Commission and a Regional Entity 
or the Commission’s role in enforcement 
may go beyond the powers delegated to 
the Commission by Congress is 
unfounded. 

112. The Commission notes that the 
proposed regulations in the NOPR did 
not specifically state that all users, 
owners and operators of the Bulk-Power 
System shall comply with Reliability 
Standards that take effect under part 39. 
NERC and EEI recommend that the 
Commission add such an explicit 
requirement in the regulations. 
Although all entities subject to the 
Commission’s reliability jurisdiction 
under section 215 of the FPA are 
required to comply with regulations 
promulgated under that section without 
an explicit requirement to do so, we will 
grant NERC’s and EEI’s request to 
explicitly state in the regulations that all 
users, owners and operators must. 
comply with the regulations under part 
39. 

113. Finally, NERC and EEI further 
request that the regulations require all’ 
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users, owners and operators to comply 
with ERO Rules and Regional Entities 
Rules. Congress gave the Commission - 
jurisdiction over all users, owners and 
operators of the Bulk-Power System, for 
purposes of, inter alia, enforcing 
compliance with Reliability Standards. 
As defined by the proposed rule, the 
Rules of the ERO and Regional Entities 
are the bylaws, rules of procedure and 
other organizational rules and protocols 
of the ERO or a Regional Entity, 
respectively. These Rules should be 
developed to further the ERO’s and 
Regional Entities’ purpose—which is to 
improve Bulk-Power System reliability. 
The Commission concludes that it is 
appropriate for each user, owner and 
operator of the Bulk-Power System to be 
required to abide by any such 
Commission-approved Rules. Therefore, 
we will add a subsection (b) to section 
39.2, stating: 

(b) All entities subject to the Commission’s 
reliability jurisdiction under section 39.2(a) 
shall comply with applicable Reliability 
Standards, the Commission’s regulations, and 
applicable Electric Reliability Organization 
Rules and Regional Entity Rules made 
effective under this part. 


114. The Commission agrees with 
commenters that, to fulfill its 
obligations under this Final Rule, the 
ERO or a Regional Entity will need 
access to certain data from users, 
owners and operators of the Bulk-Power 
System. Further, the Commission will 
need access to such information as is 
necessary to fulfill its oversight and 
enforcement roles under the statute. 
Section 39.2 of the regulations will 
include the following requirement: 


(d) Each user, owner or operator of the 
Bulk-Power System within the United States 
(other than Alaska and Hawaii) shall provide 
the Commission, the Electric Reliability 
Organization and the applicable Regional 
Entity such information as is necessary to 
implement section 215 of the Federal Power 
Act as determined by the Commission and 
set out in the Rules of the Electric Reliability 
Organization and each applicable Regional 
Entity. The Electric Reliability Organization 
and each Regional Entity shall provide the 
Commission such information as is necessary 
to implement section 215 of the Federal 

“Power Act. 


115. We also agree with EPSA that the 
ERO and each Regional Entity must 
adopt confidentiality Rules to prevent 
the unintended disclosure of such 
information. However, because the 
Commission has not certified an ERO or 
seen the Rules that it and the Regional 
Entities will propose pertaining to data 
access and retention, the Commission 
will not address with specificity what 
such a confidentiality Rule would 
entail. Rather, the ERO must address 


ERO disclosure-related Rules in its 
application for certification. If such 
Rules do not apply to all Regional 
Entities, then each Regional Entity must 
address its disclosure Rules in the 
delegation agreements. The ERO or the 
Regional Entity should review a request 
for confidential treatment and make a 
determination if it is reasonable. 

116. Although we agree with 
Professor Thomas that having 
procedures in place for the Commission 
to have such information in meaningful 
formats is useful, we will not address 
this issue in the Final Rule. The 
complexity of this issue and the need 
for substantive input from the ERO, 
Regional Entities, and the industry on 
what a meaningful format would be and 
the feasibility and costs of providing 
information in such a format would be 
more appropriately addressed outside 
the context of this rulemaking. 

117. Several commenters assert that 


- the Commission should provide a 


mechanism for the ERO and Regional 
Entities to identify all users, owners and 
operators of the Bulk-Power System. 
The Commission agrees and finds that a 
registration requirement, as suggested 
by NERC and the Ontario IESO, may 
help identify those entities subject to 
the Commission’s reliability jurisdiction 
and the Reliability Standards and rules 
of the ERO or a Regional Entity. 
Therefore, the Final Rule includes a 
registration requirement at section 39. 2, 
as follows: - 


(c) Each user, owner and operator of the 
Bulk-Power System within the United States 
(other than Alaska and Hawaii) shall register 
with the Electric Reliability Organization and 
the Regional Entity for each region within 
which it uses, owns or operates Bulk-Power 
System facilities, in such manner as 
prescribed in the Rules of the Electric 
Reliability Organization and each — 
Regional Entity. 


If, in the registration process, there 
remains a question whether a specific 
user or other entity is subject to this 
rule, it or the ERO may request the 
Commission’s guidance on the matter. 

118. Because the Final Rule provides 
for mandatory funding of the ERO and 
those functions that it may delegate to 
the Regional Entities, there should be no 
fee for registering with the ERO or a 
Regional Entity. Further, registration 
does not commit a person to 


' membership. Membership issues are 


discussed further below. 


b. International Regulatory Coordination 


119. The statute contemplates that the 
ERO will be subject to the jurisdiction 
of the United States, Canada, and 
possibly Mexico. This section discusses 
how the Commission reconciles its 


exclusive authority to regulate the ERO 
within the United States and the | 
exclusive authority of regulators in 
other countries to regulate the ERO. 
within their borders. On August 9, 2005, 
the Federal-Provincial-Territorial 
Electricity Working Group (FPT Group) 
in Canada and DOE jointly submitted to 


' the Commission “Principles for an 


Electric Reliability Organization that 
Can Function on an International Basis’”’ 
(bilateral principles) based on 
stakeholder dialogues. The NOPR asked 
for comment on these bilateral 
principles and whether they should be 
included in the Final Rule. Many of 
these principles are presented below. 
Comments and Commission conclusions 
on those topics are treated in the 
appropriate location. Here, we discuss 
the general comments on the principles. 


Comments 


120. Many commenters, including 
MRO and BCTC, state that the bilateral 
principles are essential because they 
provide a foundation to guide the 
operation of the ERO as an international 
organization.19 NERC states that it 
supports the bilateral principles and 
will be guided by them in developing its 
rules of procedure and ERO application. 


-NERC asserts that the bilateral 


principles are a sound basis on which 
NERC expects that the appropriate 
regulatory authorities in Canada will 
extend recognition to the ERO. 

121. Several other commenters submit 
that the Commission’s oversight of the 
ERO and Regional Entities should be 


-informed by the bilateral principles. 


CEA sees the Commission working 
cooperatively with Canadian authorities 
in the establishment of the ERO and 
Regional Entities, the development and 
approval of Reliability Standards, and 
the operation of the ERO and the 


_ Regional Entities. MRO views Canadian 


support as essential. Hydro One urges 
consistency with applicable Canadian 
and Mexican regulatory principles. 
While Detroit Edison supports the 
bilateral principles, it submits that they 
fail to address how Reliability Standards 
will be interpreted by entities on each 
side of the border operating under 
disparate market rules. Detroit Edison is 
also concerned about whether the ERO, 
or its designated Cross-Border Regional 
Entity, will have the authority to enforce 
non-discriminatory Reliability 
Standards on all transmission users 
within its international footprint and 
define the terms used in those 
Reliability Standards, binding all 


19 See also Hydro-Québec, APPA, MRO, ELCON, 
Detroit Edison and Ontario IESO. 
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entities within its footprint to those 
definitions. 

122. Commenters ask the Commission 
to explain how it intends to work with 
regulators in Canada to provide for 
effective enforcement across boarders 
given the limits of the respective 
jurisdictions.2° Commenters also urge 
the Commission to explain how cross- 
border compliance and enforcement 
will work in these situations. 

123. American Transmission 
comments that the ERO cannot 
adjudicate differences between 
regulators with sovereign powers and 
cannot function effectively without the 
concerted efforts of all relevant 
regulators. Therefore regulators in the 
U.S. and Canada must develop their 
own coordination process, compatible 
with the bilateral principles, to achieve 
consensus prior to a remand or proposal 
to void a Reliability Standard and the 
enforcement appeals process. Further, 
American Transmission states that the 
specific jurisdiction of each regulator 
should be clear to all; no entity should 
be exposed to jeopardy from multiple 
jurisdictions for the same violation. 

124. Northern Maine Entities ask how 
Canadian or Mexican utilities will be 
required to comply with Reliability 
Standards, the violation of which, by 
virtue of the Commission’s approval of 
those Reliability Standards, will 
constitute a violation of the FPA. 
Northern Maine Entities are concerned 
that a user, owner or operator of the 
Bulk-Power System within the U.S. 
portion of a Cross-Border Regional 
Entity would be subject to mandatory 
compliance, while those in the 
Canadian or Mexican portion might 
operate under voluntary, unenforceable 
Reliability Standards. In addition, in the 
interests of consistency and fairness, 
Northern Maine Entities argues that the 
Commission’s Final Rule should clarify 
that no Cross-Border Regional Entity 
may subject an entity within the United 
States to the jurisdiction of a foreign 
court. 

125. On November 18, 2005, the 
Ambassador of Canada, the Honorable 
Frank McKenna, forwarded additional 
comments from the Canadian FPT 


Group on the international implications . 


of the NOPR and the need for United 
States and Canadian reliability 
regulators to cooperate. The FPT Group 
reiterates several of the points made by 
numerous Canadian commenters and 
others that are addressed throughout 
this Final Rule. The FPT Group also 
emphasizes the need for continued 
cooperation among reliability regulators 
within the United States and Canada 


20 See, e.g., CEA, Hydro One and Detroit Edison. 


through the work of the United States- 
Canada Bilateral Electric Reliability 
Oversight Group (Bilateral Group) and 
other means on matters pertaining to 
certification of the ERO, approval of 
Cross-Border Regional Entities, remands 
of Reliability Standards, enforcement 
and imposition of penalties. 


Commission Conclusion 


126. We agree that for the ERO to be 
effective in maintaining Bulk-Power 
System reliability across national 
borders, it must be able to operate in an 


'. international arena. As American 


Transmission suggests, regulators in the 
U.S. and Canada should cooperate to 
help the ERO protect reliability in both 
countries. To this end, the Commission 
has worked with our partners in Canada 
to develop the Terms of Reference for 
the Bilateral Group, executed by the 
Commission, the U.S. Department of 
Energy, and the FPT Group on June 30, 
2005 (the Terms of Reference).21 

127. Pursuant to the Terms of 
Reference, the Bilateral Group is 
intended to have an ongoing role in 
identifying issues related to 
international aspects of the reliability 
framework and identifying options for 
resolution of those issues. The Bilateral 
Group ifitends to consult on 
international aspects of reliability 


policies and reliability regulatory issues. 


128. With respect to Northern Maine 
Entities’ concern that entities within the 
United States may be subject to 
mandatory compliance, whereas entities 
in Canada and Mexico may still operate 
under voluntary standards, Northern 
Maine’s concern is outside our 
jurisdiction to address. EPAct requires 
the ERO to seek recognition in Canada 
and Mexico and we will work with our 
counterparts in Canada and Mexico 
regarding cooperative development of 
mandatory Reliability Standards. 


3. Electric Reliability Organization 
Certification—Section 39.3 


129. Consistent with section 215(c) of 
the FPA, the NOPR proposed that any 
person may submit an application to the 
Commission for certification as.the ERO 
within sixty (60) days following the 
issuance of the Final Rule. The 
Commission would then certify one 
applicant as the ERO, if the Commission 
determines that the applicant meets 
specified criteria set forth in the 
proposed regulations. An ERO applicant 
must demonstrate that it has the ability 
to develop and enforce Reliability 
Standards that provide for an adequate 


21 Available at http://www. ferc.gov/industries/ 
electric/indus-act/reliability/06-30-05- 


agreement.pdf 


level of reliability of the Bulk-Power 
System. An ERO applicant must also 
document that it has established ERO 
Rules that assure its independence of 
the users, owners and operators of the 
Bulk-Power System. Such ERO Rules 
must further provide for allocation of 
reasonable dues, fees and charges 
among end users for all reliability 
activities, provide for fair and impartial 
procedures for enforcement of 
Reliability Standards, and provide 
reasonable notice and opportunity for 
comment, due process, openness, and 
balance of interests in developing 
Reliability Standards and otherwise 
exercising its duties. 


130. The NOPR interpreted section 
215(c) of the FPA to mean that the ERO 
must comply with the certification 
criteria on an ongoing basis, and that a 
violation of the certification criteria 
constitutes a violation of the FPA.22 


Comments 


131. NERC and others support the 
proposed certification requirements as 
faithfully reflecting the requirements set 
forth in section 215 of the FPA. Several 
commenters address the oversight roles 
of the Commission and the ERO. Some 
commenters address statutory criteria 
for ERO certification, namely ERO 
governance. Others raise the procedural 
issue of whether the public would have 
an opportunity to comment on ERO 
applications. Commenters also address 
non-statutory ERO certification issues 
such as ERO membership, simultaneous 


. certification in Canada and Mexico, and 


periodic recertification. Many 
commenters, in discussing the ERO 
certification criteria, note that their 
concerns apply to Regional Entity 
formation as well. 


132. The Oklahoma Commission 
states that, while Congress expressed 
clear intent that ‘‘[t]he Commission 
shall issue a rule to implement the 
requirement of this section not later 
than 180 days after the date of 
enactment* * *,” Congress also 
expressed clear intent that due process 
and other rights be honored. Thus, it 
asserts that the Commission should 
regard some of the regulations in the - 
Final Rule as interim “‘place-holders” 
and be prepared to add to, or review, the 
regulations after the Commission and 
the interested parties have an 
opportunity to determine how well they 
implement the due process 
requirements and other requirements of 
the statute. 


22. NOPR at P 38-39. 


5 
| 


8674 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


a. The Oversight Roles of the 
._Commission and the ERO 


133. Many commenters recommend a 
strong ERO under the general oversight 
of the Commission.?% They view the 
Commission primarily relying on the 
ERO to ensure that each Regional Entity 
is properly performing its 
responsibilities. 

134. Other commenters suggest more 
of a partnership relationship among the 
ERO, Regional Entities, the federal . 
government and state governments. In 
this vein, for instance, Indianapolis P&L 
urges the Commission to be light- 
handed in its oversight of the ERO and 
provide it considerable flexibility to 
carry out its mission. In its view, the 
ERO should be a technically competent, 
fact-finding organization that will have 
the full confidence of stakeholders and 
be authoritative in and of itself. 

135. Some commenters suggest that 
the Commission should carefully 
balance the need for a strong ERO with 
regional and state needs in the 
transition to enforceable Reliability 
Standards. EEI sees the need for a strong 
international ERO coupled with a 
significant role for Regional Entities. EEI 
supports the initial steps that NERC has 
taken to implement the changes 
necessary for certification as the ERO. In 
its view, timely recognition of NERC as 
the ERO and approval of initially 
proposed ERO Reliability Standards, on 
an interim basis if necessary, are critical 
steps in maintaining the reliability of 
the nation’s Bulk-Power System. 

i. Building on the Existing Reliability 
Framework 

136. Some commenters suggest 
building upon the NERC/regional 
' reliability council framework. Empire 
District Electric asserts that it is 
essential for the Commission to 
promulgate a comprehensive, well- 

- thought-out transition and 
implementation plan for the business 
processes, requirements, and 
accountabilities of NERC, the ERO, the 
existing regional reliability councils, the 
existing Regional Transmission 
Organizations (RTOs), and North 
American Energy Standards Board 
(NAESB). The Commission should 
allow sufficient time for the transition 
from NERC to the ERO, transition of 
regional reliability councils to Regional 
Entities, and Regional Entity 
coordination with existing security 
coordinators. NARUC suggests that the 
Commission should build on and 
transition from the current reliability 
organizations to preserve efficiencies 


23 See, e.g., ELCON and NRECA. 


and reliability. Starting over would be 
non-productive, economically wasteful 
and, most importantly, would put 
system reliability at risk. 

137. AEP maintains that timely. 
recognition of NERC as the ERO, and the 
proposed ERO Reliability Standards 
with whatever modifications are 
required by the Commission, is a critical 
step in ensuring the reliability of the 
nation’s Bulk-Power System. NPCC 
asserts that the statute recognizes that, 
there will be a partnership between the 
federal government, the ERO, the 
Regional Entities, and the states in the 
development of continent-wide 
Reliability Standards and Reliability 
Standards to be effective only within a 
region. EEI submits that understanding 
and recognition of the critical reliability 
functions carried out at the regional 
level, and a smooth transition to the 
new statutory scheme whereby Regional 
Entities can propose regional Reliability 
Standards and carry out enforcement 
duties delegated to them by the ERO, are 
critical to ensuring reliability. 


ii. Concerns About an Excessively Rigid 
Hierarchal Reliability Framework 


138. Some commenters express 
concern about a new reliability 
bureaucracy. Alcoa, for instance, is 
concerned that the creation of a new 
bureaucracy has the potential to 
duplicate reliability costs and expenses 
already incurred by public utilities and 
consumers. PacifiCorp is concerned that 
‘the Final Rule could establish an 
excessively hierarchical and rigid ERO- 
Regional Entity framework that could 
needlessly complicate effective 
Reliability Standards development and 
compliance in Interconnection-wide 
regions. Similarly, NiSource asserts that, 
without some procedural clarification, 
the NOPR’s multilayered and 
overlapping responsibilities of the ERO, 
Regional Entities and the Commission 

~may lead to a cumbersome and overly 
complex process with overlapping or 
conflicting authority or duplicative 
efforts that cause confusion. 
_ 139. ELCON urges that the Final Rule 
preserve the intent ofthe lawto 
eliminate the fragmented lines of 
authority that currently exist between 
NERC, regional reliability councils, 
RTOs and transmission owners. It 
further states that the Commission 
should resist any efforts to preserve 
outmoded, existing industry governance 
structures, relationships, and habits that 
prevent a world-class organization from 
emerging from the ERO certification 
process. NASUCA asks the Commission 
not to overlook the fact that the cost of 
the ERO, Regional Entities and 


Reliability Standards will ultimately be 
borne by consumers. 


Commission Conclusion 


140. The Commission finds that a 
strong ERO is critical to maintaining 
Bulk-Power System reliability. The ERO 
generally should be the point of contact 
between the Commission and the 
Regional Entities in carrying out 
reliability responsibilities pursuant to 
this Final Rule. Although we disagree 
with Indianapolis P&L that the 
Commission should necessarily be light- 
handed in its oversight of the ERO, we 
do recognize the need to be flexible in 
carrying out our regulatory oversight 
responsibilities. 

141. In this Final Rule, the 
Commission gives the ERO guidance as 
to the content of its application and 
certain functions it must undertake, 
including its relationships with the 
Regional Entities. In certain areas, the 
Commission asks that the ERO applicant 
provide more detail regarding how it 
intends to perform its functions within 
the parameters set out in section 215 of 
the FPA and by the Commission. 

142. The Commission understands the 
need for an orderly transition from the 
current approach of voluntary reliability 
standards under NERC and the regional 
reliability councils to the mandatory 
regime under the Commission’s ultimate 
oversight through the ERO and Regional 


. Entities. The Commission intends to 


provide industry participants adequate 
time to transition from the current 
system of voluntary reliability standards 
to mandatory Reliability Standards 
under the ERO. The Commission’s 
process of certifying the ERO and 
approving Regional Entities and their 
delegation agreements and Reliability 
Standards will provide for public notice 
and comment to allow industry 
participants to weigh in on any 
potentially disruptive changes. If 
transition issues become a problem in 
the future, the Commission will address 
them at that time. 

143. Several commenters express 
support for NERC as the ERO. The 
Commission will, however, not prejudge 
whether any specific entity should be 
certified as the ERO. ? 

144. We agree with the Oklahoma 
Commission that the Commission may, 
at any time it sees a need, augment or 


modify its regulations. It may propose to 


do so in another NOPR or issue 
supplemental orders to provide 
interpretation or guidance on 
compliance or other matters. However, 
we regard the provisions of this Final 
Rule as more than a “‘place-holder.” The 
regulations contained in this Final Rule 


_ are not intended as a halfway step, but 
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as the permanent regulations concerning 
section 215 of the FPA, unless and until 
we determine that revision is required. 


b. Statutory Certification Criteria 


145. Section 215(c) of the FPA lays 
out certain statutory criteria that any 
ERO applicant must meet before being 
certified by the Commission. The 
Commission included these statutory 
criteria in the proposed regulations on 
certification. The comments on this 
section primarily address the issue of 
governance. 


i. Governance 


146. The NOPR proposed that an ERO 
candidate must demonstrate in a 
certification application that it has 
established Rules that assure its 
independence from the users, owners 
and operators of the Bulk-Power 
System, while assuring fair stakeholder 
representation in the selection of its 
directors and balanced decisionmaking 
in any ERO committee or 
subcommittee.24 The NOPR asked for 
comment on whether the ERO 
certification criteria should specify that 
the number of board members 
representing each participating country 
in the ERO must be in rough proportion 
to total load and whether there should 
be an opportunity for each country to 
have an equitable number of members 
on an ERO committee based on total 
load.?5 


Comments 


147. Many commenters express 
concern and offer suggestions regarding 
the proper means to assure ERO 
independence and more balanced 
. decisionmaking in terms of 
opportunities to be represented and 
more inclusive participation.2© The 
California ISO maintains that 
independence from market participants 
and owners, users and operators of the 
Bulk-Power System should extend from 
the board level down to the staff level. 
NASUCA urges that, where a Regional 
Entity uses a stakeholder board, the 
concept of a balanced board cannot be 
accomplished without opportunity for 
adequate consumer representation. 
PG&E requests clarification as to how 
the ERO should achieve both fair 
stakeholder representation and the 
necessary expertise while maintaining 
its independence. 

148. With regard to balanced 
decisionmaking, many commenters 
express concern that the ERO provide 
for openness and inclusiveness, 


24NOPR at P 40. 
25 Id. at P57. 
26 See, e.g. NASUCA, SMA, EPSA and PG&E. 


particularly with regard to 
representation on any stakeholders 
committee.” Some commenters, such as 
TAPS, specifically ask that the Final 
Rule provide guidance on the NOPR’s 
requirement for balanced 
decisionmaking in any ERO committee 
or subordinate organizational structure. 
The California ISO states the 
stakeholder representation must be 
balanced on both an industry sector and 
geographic basis and that all distinct 
industry segments, including ISOs and 
RTOs, should have fair representation. 
NASUCA maintains that consumers 
should-be fully represented on the 
stakeholders committee that advises the 
board and, where a Regional Entity 
establishes a stakeholder board, 
consumers must have direct 
representation on that board. Siemens 
states that equipment suppliers should 
also be allowed to participate and offer 
their expertise. 

149. Commenters discuss the need for 
Rules on fair voting. For example, 
ELCON suggests that a stakeholders 
committee should directly elect the 
members of the board, vote on bylaws 
and amendments to the bylaws, and 
vote on other governance issues. Others 
suggest that no two stakeholder sectors 
should be able to control the vote on 
any matter, no single sector should be 
able to defeat a matter, and no entity 
should be eligible to be a member of 
more than one sector in the board 
selection process and the Reliability 
Standard development process, or in 
any committee, subcommittee or other 
subordinate organizational structure,2® 

150. Most commenters favor country 
representation requirements for the ERO 
board. Some comment that the ERO 
certification criteria should specify that 
the number of board members and 
committee members in the ERO and the 
Cross-Border Regional Entities should 
be in proportion to load of each 
participating country.?° International 
Transmission states that Canadian board 
representation is important because of 
the interconnected nature of the Bulk- 
Power System and the need to minimize 
the likelihood that a Canadian 
regulatory body would find it necessary 
to remand a Commission-approved 
Reliability Standard to the ERO. The 
ERO must be seen as a forum for the 
expression of views and resolution of 
issues raised by Canadian users, owners 
and operators. APPA does not believe 
that the Final Rule should specify in 
detail the representation of each country 


27 See, e.g., NRECA, SMA and California ISO. 

28 See, e.g, NASUCA and TAPS. 

29 See, e.g., Alberta, NERC and the New York 
Companies. 


on the ERO’s board and committees but, 
rather, generally require that the ERO 
have appropriate international 
representation and allow the ERO to . 
work out the details. 

151. Commenters, however, do not 
consistently favor mandatory country 
representation for ERO committees. For 
example, ERCOT states that, while the 
ERO board and standing committee 
levels should have appropriate country 
representation, such representation on 
ERO subcommittees should be optional, 
depending upon the nature of the issues 
that are addressed. BCTC suggests that 
national representation should be 
required on ERO subcommittees, but © 
only to the extent that eligible - 
candidates are put forward. Santee 
Cooper suggests that the emphasis 
should be more on the technical 
expertise of those who would populate 
the ERO’s committees and other 
subordinate groups. Hydro-One 
advocates that there be periodic rotation 
of the Chair/Vice-Chair among each 
participating nation with maximum 
terms. Southern submits that a country 
representation requirement could prove 
problematic in practice and difficult to 
implement and manage in every ERO 
working group. In this regard, ELCON 
notes the recent experience of NERC 
and NAESB with under-populated 
segments. 


Commission Conclusion 


152. The Commission recognizes that 
there are many ways that an ERO could 
provide balanced governance and 
decisionmaking. The Commission will 
not mandate a specific approach to ERO 
governance but, rather, will allow an 
ERO candidate to develop a proposal to 
be provided in its application for 
certification. Consistent with the Final 
Rule, an ERO applicant’s proposal must 
include ERO Rules that assure the ERO’s 
independence from the users, owners 
and operators of the Bulk-Power 
System, while assuring stakeholder 
representation in the selection of its 
directors and balanced decisionmaking 
in any ERO committee or subordinate 
organizational structure. 

153. Appropriate ERO Rules should 
include provisions specifying that, on a 


committee or other subordinate 


organizational structure, no two 
stakeholder sectors should be able to 
control the vote on any matter, no single 
sector should be able to defeat a matter, 
and no entity should be eligible to be a 


“member of more than one sector in the 


board selection process,?° unless the 


30 Cf., Regional Transmission Organizations, 
Order No. 2000, FERC Stats. & Regs., Regulations 
Continued 
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ERO adequately explains why it cannot 
apply these principles. 

154. On the matter of country 
representation requirements, for the 
reasons discussed below, the 
Commission finds generally that it - 
would be appropriate for country 
representation on the ERO board to be 
in rough proportion to the net energy for 
load of each participating country. We 
encourage ERO applicants to consider 
such a country representation 
requirement and explain any departure 
from this principle. We clarify that we 
are using the term “country” 
representation rather than “‘national” 
representation because we are not 
referring to representation by 
government officials but by persons 
associated with each participating 
country. Appropriate country 
representation on the board would 
assure that the ERO is truly 
international in addressing Bulk-Power 
System reliability. This is important 
given the interconnected nature of the 
Bulk-Power System. Further, 
appropriate country representation 
would assure that the ERO is aware of 
and considers the concerns of parties in 
each country participating in the ERO 
when addressing reliability matters. 

155. With regard to ERO committees 
and subcommittees or other subordinate 
organizational structures, we encourage 
the ERO to allow equal opportunity for 
participation from each country to be on 
such committees. However, we decline 
to require that every committee have 

- exact proportional representation. As 
noted by some commenters, technical 
expertise and other factors may be 
equally important in selecting 
committee members from a pool of 
volunteer candidates. For similar 
reasons, the Commission declines to 
require the ERO to adopt specific Rules 
for the selection of the committee Chair 
and Vice-Chair. That is a matter for 
those forming a proposed ERO to 
address in developing proposed ERO 
Rules. 


ii. Other Statutory Criteria 


156. The NOPR’s proposal on 
certification requirement also specified 
other statutory criteria for ERO 
certification, such as a requirement that 


Preambles July 1996—December 2000 4 31,089 at 
31,226, 31,074 (1999), order on reh’g, Order No. 
2000—A, FERC Stats. & Regs., Regulations Preambles 
July 1996—December 2000 4 31,092 (2000), affirmed 
sub nom. Public Utility District No. 1 of Snohomish 
County, Washington v. FERC, 272 F.3d 607 (DC Cir. 
2001). (“Where there is a governing board with 
classes of market participants, we would expect that 
- no one class would be allowed to veto a decision 
reached by the rest of the board and that no two 
classes could force through a decision that is 
opposed by the rest of the board”). 


the ERO applicant must demonstrate 
that it has the ability to develop and 
enforce Reliability Standards that 
provide for an adequate level Bulk- 
Power System reliability. It also 
proposed that ERO Rules must allocate 
equitably reasonable dues, fees and 
charges among end users for all 
activities under this new reliability 
regulation. It further provided that ERO 
Rules are to be fair and impartial 
procedures for enforcement of 
Reliability Standards through the 
imposition of penalties, including 
limitations on activities, functions or 
operations, or other appropriate - 


‘sanctions. In addition, it provided that 


such ERO Rules are to provide for 
reasonable notice and opportunity for 
public comment, due process, openness, 
and balance. 

157. No comments were filed on the 
proposed text of these regulations. The 
Commission adopts the regulation text 
of the NOPR. However, further 
comments on the substance of these 
requirements are discussed below as 
follows: comments on dues, fees and 
charges of the ERO are discussed in 
section IV.B.4 of the Preamble, 
comments on the development of 
Reliability Standards are discussed in 
section IV.B.5 of the Preamble, and 
comments on the enforcement of 
Reliability Standards are discussed in 
section IV.B.7. 


c. Opportunity for Public Comment 


158. NiSource is concerned that there 
is no express provision in the proposed 
regulations to allow for public comment 
once an ERO candidate submits a 
certification application. They contend 
that the overall process would benefit if 
the Commission provided an 
opportunity to comment on whether the 
ERO applicants meet the certification 
criteria. Likewise, PG&E states that, 
although the selection of the ERO or a 
Regional Entity will affect users, owners 
and operators of the Bulk-Power 
System, neither the proposed section on 
certification nor the proposed section on 
delegation expressly allows for public 
comment. 


Commission Conclusion 


159. The Commission will provide 
notice and an opportunity for public 
comment when selecting the ERO or 
approving a Regional Entity delegation 
agreement and has written the Final 
Rule accordingly. This will allow 


. interested persons an opportunity to 


voice their concerns and will assist the 
Commission in making an informed 
decision with respect to ERO 
certification and the delegation of ERO 
responsibilities to a Regional Entity. 


Accordingly, the Final Rule modifies 
the proposed regulations to provide for 
notice and an opportunity for comment 
selecting the ERO or approving a 
Regional Entity delegation agreement. 


d. Non-statutory Criteria 


160. Some commenters recommend > 
the inclusion of other certification 
criteria, in addition to those set forth in 
the NOPR. The bulk of the commenters 
asking that the Commission address 
non-statutory criteria request that the 
Commission address the issue of 
membership. 


i. Membership 


161. The statute neither requires nor 
prohibits an ERO structure that allows 
persons to have membership in the 
ERO. Nor did the NOPR discuss 
whether the ERO should allow 
membership. Further, the NOPR asked 
for comment on whether membership in 
the ERO or a Regional Entity should be 
a condition for participation in either 
the ERO’s Reliability Standard 
development process or that of a 
Regional Entity.*? Numerous 
commenters discuss their concerns 
regarding the responsibilities and rights 
of any members, the openness of 
membership, and the level of 
membership fees. 


(a) Open Membership 


162. A few commenters, such as 
EPSA, urge the Commission to establish 
membership principles or require that 
the ERO be ANSI accredited. Numerous 
commenters insist that, if the ERO has 
members, that membership policies 
should allow for open membership so 
that limited membership does not 
become a barrier to participation in the 
ERO.32 NRECA, for instance, notes that, 
early on, it had joined the broad 
coalition of industry participants to 
support EPAct based on an agreement 
that mandatory Reliability Standards 
should be drafted and enforced by a 
self-regulatory industry organization 
that would have access to the 
engineering expertise of all the 
stakeholders. ELCON asserts that the 
ERO should have an open door policy 
and, if a membership requirement is 
allowed, anyone wishing to be a 
member of the ERO should be allowed 
to become a member without any 
explicit or implied barriers to 
membership. NASUCA submits that 
consumer representatives should be 
entitled to full membership and voting 
rights. Ameren suggests that members 
should not be subject to any obligations 


31. NOPR at P 56. 


32 See, e.g., ELCON, EPSA, NASUCA and NRECA. 
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that place burdens on members’ 
resources, such as mandatory 
participation in reliability audits. 

163. APPA states that membership 
rights should be limited to participation 
in the development of internal ERO 
Rules and voting to select or approve 
slates of nominees to the ERO board.33 

164. Most commenters made similar 
comments regarding the openness of 
Regional Entity membership. FRCC, 
however, asserts that, because 
Commission jurisdiction over Regional 
Entities is limited to their delegated 
authorities and functions, membership 
or other participation policies of 
Regional Entities are not related to 
delegated authorities and, thus, not 
subject to Commission jurisdiction. 


(b) Membership Fees 


165. Many commenters either oppose 
membership fees or recommend limiting 
them to nominal amounts, should the 
ERO allow membership. For example, 
EPSA contends that membership fees 
for joining or leaving a Regional Entity 
must not become a barrier to entry or 
exit. APPA contends that membership 
fees tend to discourage broad 
participation by Bulk-Power System 
users, especially the smaller entities, 
while generally raising minimal 
amounts of revenue and suggests that 
annual fees should be no more than 
$1,000 per year per organization. 
ELCON contends that charging end 
users additional fees or dues as a 
condition to membership in the ERO is 
discriminatory and contrary to the 
statutory mandate of equitable 
allocation of reasonable dues, fees and 
charges. It suggests that the Final Rule 
provide that fees must be non- 
discriminatory and not duplicate 
charges that end users are already 
assessed. Similarly, NASUCA advocates 
that consumers should not have to pay 
for the ERO twice—through rates and 
then again through membership fees or 
dues. 


(c) Membership as a Requirement To 
Participate in the Reliability Standard 
Development Process 


166. Many commenters recommend 
that, assuming the ERO establishes a 
structure that allows for membership, 
membership should not be a 
requirement to participate in the 
Reliability Standard development 
process.34 For example, National Grid 
comments that membership must be 
open to satisfy the statutory requirement 


33 See also EPSA and MRO. 

34 See, e.g., NRECA, NERC, NE Pool Participants, 
Progress Energy, AEP, EEI, South Carolina E&G, 
SERC, TVA, Ontario IESO and Hydro-Québec. 


that the Reliability Standard 
development process allow for “public 
comment, due process, openness and 
balance of interests.” 

167. Alcoa suggests that any entity 
that believes that its interests would be 
affected by a Reliability Standard 
should be allowed to participate. 
Several commenters assert thata _ 
membership requirement would be 
inconsistent with ANSI accreditation of 
the process.35 PSEG Companies notes 
that ANSI processes have long been 
recognized as best for meeting the 
requirements of OMB Circular A—119, 
which sets forth the requirements for 
federal agencies to utilize consensus 
standards developed by industry 
stakeholders. The North Carolina 
Commission points out that, as a state 
commission, it could not become an 
ERO member. = 

168. In contrast, Ameren and 
International Transmission comment 
that membership in the ERO should be 
a requirement of participation in the 
Reliability Standard development 
process. International Transmission 
suggests that the membership 
requirement should be coupled with fair 
and equitable membership Rules so that 
all entities should have an equitable 
influence on the Reliability Standard 
development process. New York 
Companies assert that ERO members 
should be the primary participants in 
developing a Reliability Standard, but 
that the process should be transparent 
so that all interested parties are aware 
of the proposed Reliability Standard 
under development, either directly or 
through a Regional Advisory Body. 

169. Other commenters suggest that, 
while membership in the ERO should 
not be a condition for participation in 
Reliability Standard development, 
registered membership should be a 
necessary condition for the right to vote 
on a proposed Reliability Standard.3® 
SMUD adds that members would benefit 
from advice offered by non-members 
participating in Reliability Standard 
development. SoCalEd states that only 
those entities directly and materially 
affected by the reliability of the Bulk- 
Power System should be allowed to vote 
on a Reliability Standard. Those who 
are not affected by a Reliability ‘ 
Standard should not be able to 
jeopardize the reliability of the system. 


Commission Conclusion 
170. The Commission will neither 
require nor preclude a particular 


35 See, e.g., AEP, NRECA and South Carolina 
E&G. 


36 See, e.g., EE, SMUD, American Transmission, 
Kansas City P&L, Southern and Xcel Energy. 


membership structure. Rather, the ERO 
applicant should determine whether 
membership is useful and appropriate 
in fulfilling its roles under EPAct and, 
if so, should submit any ERO Rules on 
membership to the Commission as part 
of its ERO application. If the ERO 
decides to create a membership 
structure, membership must be open to 
allow full and fair participation of all 
interested stakeholders through their 
representatives. Open membership is 
consistent with the statutory 
requirement that the ERO establish 
Rules that assure fair stakeholder 
representation in the selection of board 
members and balanced decisionmaking 
in any ERO committee or subordinate 
organizational structure.37 

171. Moreover, we conclude that, if 
the ERO decides to establish a 
membership structure, the ERO may 
charge only a nominal fee as a condition 
of membership. First, the Commission is 
not persuaded that membership fees, 
nominal or otherwise, are necessary 
given that the Final Rule provides for 
mandatary funding of the ERO and 
those functions that it may delegate to 
a Regional Entity. Also, we share the 


‘concern of commenters that a 


membership fee should not become a 
limitation on participation in the ERO 
or a Regional Entity. To ensure that all 
interested stakeholders have an 
opportunity to participate, if the ERO 
chooses to charge a nominal 
membership fee, the ERO should have a 
Rule providing that it may waive the fee 
for good cause shown. 

172. With regard to Reliability 
Standard development, we agree with 
the majority of commenters that 
principles of due process and openness, 
as set forth in section 215(c)(2)(D) of the 
FPA, dictate that membership must not 
be a condition for participating in 
Reliability Standard development, or for 
voting on the approval of a Reliability 
Standard. Section 215(c)(2)(D) requires 
that the ERO have Rules that provide for 
public comment and a balance of 
interests in developing a Reliability 
Standard, and membership should not 
thwart this requirement. Moreover, like 
SMUD, we believe that involving a wide 
range of viewpoints from interested 
parties benefits the Reliability Standard 
development process. 

173. Finally, we find that the above 
discussion on ERO membership applies 
equally to membership in a Regional 
Entity. Each Regional Entity may 
determine whether membership is 
useful and appropriate in fulfilling its 
roles under EPAct and create Regional 
Entity Rules on membership. We reject 


37 See section 215(c)(2)(C) of the FPA. 
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recruitment of its staff, and the staffing 
Commission jurisdiction over a Regional of its committees and subordinate 
organizational structures. The ERO 
applicant must explain the extent to 
which it proposes to rely on the 
establishment of, and delegation to, 
Regional Entities to provide the 
numbers and levels of technical experts 
for carrying out its re 

176. Regarding the 
Reliability Standards, the ERO applicant 
or Regional Entity candidate must 
explain how it proposes to ensure the 
participation of technical experts in the 
initial development of a draft Reliability 
Standard for ERO stakeholder 
consideration. It must explain how the 
technical merit of a proposed Reliability 
Standard would be maintained in any 
balloting or board process for approval 
of a draft Reliability Standard for 
proposal to the Commission. 

177. Especially important is that the 
applicant or candidate must 
demonstrate that it has, or has the. 
demonstrated ability to acquire or 
assemble, the technical expertise 
necessary for the enforcement of all 
Reliability Standards. Specifically, it 
must show that it has, or has experience 
with acquiring on a volunteer or other 
basis, the number of persons with the 
level of technical experience necessary 
to audit the users, owners and operators 
of the Bulk-Power System for 
compliance with the Reliability 
Standards, to investigate questions or 
allegations of noncompliance, and to 
determine the appropriate remedy or 
penalty. The applicant or candidate 
must explain how it proposes to divide 
these various areas of responsibility 
among its board and committee 
members, its permanent staff, its 
organizational members if any, industry 
volunteers, and any consultants or 
subcontractors. 

178. Further, an ERO applicant that 
satisfies the requirements for 
independent governance, balanced 
decisionmaking, and appropriate ERO 
Rules should be impartial and even- 
handed in the application of Reliability 
Standards. Accordingly, we find that 
there is no need to create additional 
certification criteria as suggested by 
PG&E. Similarly, NiSource and others 
may.address the technical qualifications 
of any ERO applicant and the factors by 
which to consider such qualifications, 
when an ERO application is filed. 


e. Simultaneous Certification in Canada 


FRCC’s argument that, because 


Entity is limited to its delegated 
authorities, membership policies of a 
Regional Entity are not subject to 
Commission jurisdiction. As discussed 
above, membership provisions can 
affect whether a Regional Entity meets 
statutory criteria, including openness, 
due process, balanced decisionmaking 
and equitable allocation of reasonable 
dues and fees. The Commission intends 
to review a proposed Regional Entity 
Rule on membership and determine. 
whether it is consistent with statutory 
criteria, including those described 


evelopment of 


ii. Additional Non-Statutory Criteria 
174. A number of commenters express 
concern regarding the technical and 
financial expertise of the ERO. For 
example, PG&E suggests that the 
Commission’s regulations should ensure 
that the ERO will be knowledgeable to 
further ensure impartial and even- 
handed application of the Reliability 
Standards. To function effectively, the 
ERO must have a thorough 
understanding of the technical aspects 
of the industry, its financial 
requirements, and its applicable legal 
regulations, as well as of specific 
regional concerns. NiSource asks the 
Commission to clarify how it will assess 
an ERO or Regional Entity applicant’s 
technical expertise when determining 
whether it has the ability to develop and 
enforce a Reliability Standard. : 


Commission Conclusion 


175. It is critical that the ERO and 
each Regional Entity have adequate 
technical expertise. Pursuant to section 
215(c)(1) of the FPA, an ERO applicant 
or a Regional Entity candidate must 
demonstrate in its application or request 
for approval of its delegation agreement 
that it has the ability to develop and 
enforce Reliability Standards for the 
Bulk-Power System. Accordingly, an 
ERO applicant or Regional Entity 
candidate must present evidence that it 
has, or has demonstrated access to, the 
necessary high level of technical 
expertise needed for carrying out these 
two functions. The applicant or 
candidate must present documented 
evidence that it has on staff, or has 

’ demonstrated experience in acquiring 
on a volunteer or other basis, the 
numbers of persons with the level of 
technical experience necessary to carry 
out the responsibilities of the ERO or a 
Regional Entity. The applicant or 
candidate must explain how it proposes 
to ensure appropriate kinds of technical, 
financial, and other expertise in the 
selection of board members, the 


179. The NOPR proposed that ERO 
Rules must specify the appropriate 
steps, after certification by the 
Commission ‘as the ERO, to gain 
recognition in Canada and Mexico. The 


NOPR states that the ERO can operate 
effectively only if it meets the 
requirements of all relevant regulatory 
authorities.3® 


Comments 


180. Numerous commenters agree that 
the ERO must take steps to be 
recognized in Canada and Mexico. Some 
recommend that the Commission permit 
an ERO candidate to seek approval in 
‘Canada concurrent with approval in the 
United States. International ia 
Transmission suggests that recognition 
in Canada and Mexico should be a high 
priority of the ERO, once it is certified 
by the Commission. Detroit Edison 
comments that energy market disparities 
and related reliability concerns cannot 
be adequately addressed between the 
United States and Canada unless the 
ERO or its designated Cross-Border 
Regional Entity is required to have legal 
standing in Canada as the sole entity 
responsible for developing and 
enforcing Reliability Standards affecting 
reliability within its footprint. 

181. Alberta submits that the 
establishment of an international ERO 
requires that an ERO applicant take 
appropriate steps to gain recognition in 
the relevant jurisdiction at the same 
time. APPA advocates that, although the 
statute requires the ERO to take steps to 
gain recognition in Canada and Mexico 
after it is certified by the Commission, 
the Commission should, nevertheless, 
allow an ERO applicant or a proposed 
Regional Entity to seek approval in 
Canada and Mexico at the same time it 
seeks certification from the 
Commission. Others, such as CEA and 
BCTC, state that the Commission should 
encourage an ERO applicant to work 
with Canadian authorities in advance of 
its application for Commission 
certification. They believe that, 
consistent with the bilateral principles, 
advance discussions would ensure that 
the ERO applicant’s governance 

structure reflects Canadian concerns 
and identify potential areas of 
disagreement. 


Commission Conclusion 


182. Section 215 of the FPA and our 
proposed rule require ERO candidates to 
propose “appropriate steps” to gain 
recognition in Canada and Mexico after 
certification by the Commission. The 
Commission does not view this 
requirement as precluding ERO 
candidates from seeking simultaneous 
certification in the United States, 
Canada and Mexico. Therefore, an ERO. 
candidate may, and is encouraged to, 
seek recognition in Canada and, if 


38 NOPR at P 41. 
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appropriate, in Mexico, while pursuing 
Commission certification. Each ERO 


keep the Commission informed about, 
the status of its efforts to gain 
recognition in Canada or Mexico. 


f. Periodic Performance Assessments 


183. The certification regulations 
proposed in the NOPR would require 
the approved ERO to periodically 
submit an application to be recertified 
as the ERO.39 The NOPR interpreted 
section 215 of the FPA as requiring the 
ERO to comply with the certification 
criteria on an ongoing basis, and that a 
violation of a certification criterion 
constitutes a violation of the FPA. The 
NOPR asked for comment regarding the 
appropriate cycle for periodic 
recertification and how far in advance 
the ERO should submit its application — 
for recertification before its current 
certification period expires. 


Comments 


184. Virtually all commenters that 
discuss this issue support the notion 
that the ERO and each Regional Entity 
must meet the statutory criteria on an 
‘ongoing basis. APPA asserts that 
periodic recertification may keep the 
ERO diligent in carrying out its duties, 
if the process is not too frequent or 
elaborate. PG&E agrees. that periodic 
recertification is important to ensure 
that the ERO is properly performing its 
duties, but is concerned that the process 
not dominate the ERO’s time. However, 
most commenters question the need for 
a periodic recertification process in 
addition to the various other 
accountability processes proposed in 
the NOPR.*° Some note that there is no 
specific statutory requirement for 
periodic recertification.41 Others submit 


could become a distraction and lead to 
inefficiency within the ERO and 

a -Regional Entities, especially during the 
: early years as these organizations 
grapple with a multitude of start-up 
matters.4? Further, some assert that 
periodic recertification could cause 
uncertainty among the owners, users 
and operators of the Bulk-Power System 
when it appears that an existing 
reliability organization may be close to 
losing its certification.4 NERC submits 
that certification should not 
automatically lapse at the end ofa 


39 Td. at P 42. 

40 F.g., Kansas City P&L, MidAmerican, 
FirstEnergy and MRO. 

41 See, e.g., NRECA, MRO, Southern, SERC and 
FirstEnergy. 

42 See, e.g., National Grid, AEP, Southern, SERC, 
and MRO. 

43 See, e.g., APPA and LG&E Energy. 


applicant or the certified ERO:should , 


that any periodic recertification process — 


periodic recertification cycle, rather’ . 
certification should remain in = 
until the Commission makes a, 


recertification decision. MRO NERC 


comment that the Commission should 
coordinate recertification proceedings 
with Canadian regulators or seek their 
concurrence. Others, including APPA 
and ELCON, suggest that the 
Commission defer the decision on 
whether to require periodic 
recertification until a later stage after it 
acts on applications for ERO 
certification. 

185. With regard to the Meninn of 
recertification, although NiSource 
suggests a recertification cycle once 
every three years, most commenters 
believe a longer cycle of five or six years 
would provide needed stability.4+ 
Commenters suggest a range from 180 
days to two years for the submission.of 
a recertification application. 


Commission Conclusion 


186. The Final Rule does not adopt 
the periodic recertification process as 
proposed in the NOPR. Instead, we are 
mandating a regular performance 
assessment that requires the ERO to. 
affirmatively demonstrate tothe _ 
Commission that it satisfies the 
statutory and regulatory criteria for an 
ERO and is not only maintaining but 
improving the quality of its activities 
and those of the Regional Entities to 
which it has delegated such activities.+5 
Although the ERO must be accountable 
to the public, stakeholders, and the 
Commission for good performance, we 
agree with commenters that a periodic 
recertification process would tax the 
resources of the ERO and take the focus 
away from its primary function of 
ensuring the reliability of the Bulk- 
Power System. We believe that the . 
performance assessment process that we 
are adopting will enhance the 
Commission’s oversight of the ERO 
without the perceived destabilization of 
a periodic recertification requirement 
that implies the ERO may cease to exist 
unless it succeeds in a de novo 
certification application. 

187. Pursuant to this new process at 
new section 39.3(c) of our regulations, 
the initial performance assessment will 


44 See, e.g., Alcoa, the New York Companies, 
South Carolina ExG, NERC and TAPS. : 

45 Accordingly, we are striking proposed 18 CFR 
38.3(c) and 38.7(f) which read, respectively: 

(c) The approved ERO is required to periodically 
submit an application to be recertified as the ERO, 
in accordance with any requirements the 
Commission issues in this regard. 

(f) An approved Regional Entity shall be required 
to periodically submit an application to be re- 
approved as a regional Entity, in accordance with 
any requirements the Commission issues in this 
regard. 


thereafter. New section 39.3(c) requires. 


. Moreover, the Commission views the 


Standards, providing statistical 


be required three years:after ERO 
certification, and then every five years. 


the ERO to, affirmatively. demonstrate, - 
that it satisfies on an ongoing basis the 
statutory criteria to qualify asan ERO... 
The Commission will review the 
periodic performance assessment and 
may require follow-up actions by the 
ERO to comply or improve compliance 
with the statutory and regulatory 
qualifications for the ERO, if the 
Commission determines that the ERO 
has not satisfied specific criteria. 


performance assessment as an 
opportunity not only to demonstrate 
that the ERO has maintained, but also is 
improying, the quality of its activities 
and those of the Regional Entities to 
which the ERO has delegated such 
activities. The Commission expects the 
‘performance assessment to include 
regular and systematic measurement 
and reporting of the ERO’s performance. 

188. The ERO shall submit an 
assessment of its performance, after 
which the Commission will establish a 
proceeding with opportunity for public 
comment in which it will review the 
performance of the ERO. The ERO’s 
assessment shall include: (1) An - 
explanation of how it continues to 
satisfy the certification requirements; (2) 
recommendations by Regional Entities 
and other entities for improvement of 
the ERO’s operations, activities, 
oversight and procedures, and the ERO’s 
response; and (3) the ERO’s evaluation 
of the effectiveness of each Regional 
Entity, recommendations for 
improvement of the Regional Entity’s 
performance of delegated functions, and 
the Regional Entity’s response to such 
evaluation and recommendations. 

189. Regarding the first assessment 
item, the ERO should:address its-ability 
to develop and enforce Reliability 
Standards providing for an adequate 
level of reliability of the Bulk-Power 
System. The ERO should explain how 
effectively it enforced Reliability 


information on its investigations, 
findings and assessments of penalties, 
on a regional and continent-wide basis. 
The ERO should also explain how it 
provided for fair and impartial 
procedures for enforcement of 
Reliability Standards and provided for 
openness, due process and balance of 
interests in developing Reliability 
Standards. The ERO should also address 
these matters as they pertain to the 
Regional Entities. 

190. The burden will be on the ERO 
to conduct this assessment and _ 
affirmatively demonstrate that it 
satisfies the statutory criteria fer the 
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ERO and the quality of its activities. As _no latér than sixty days before the to the Commission outside of the annual 
part of this process, the ERO must beginning of the ERO’s fiscal year.4® budget process. 
entertain, consider and respond to 196. NERC asserts that the proposed 


outside recommendations for anes _ regulations on funding be modified to : 
improvement from the Regional Entities _ 194. Most commenters agree that the —_ provide for emergency funding to deal 7 
and the owners, users and operators of | Commission should review the ERO’s with extraordinary circumstances. E 
the Bulk-Power System. The ERO must _ budget to ensure adequate funding.*9 C loiter Comcluns 
also evaluate the effectiveness of the Exelon suggests that the annual ERO See eT ee, 
Regional Entities to which it has funding requirement for budget 197. The Commission generally 
delegated some of its functions and purposes should include amounts for all adopts subsections (a) and (b) of the a 
suggest how the Regional Entities might activities'that are deemed necessary to _—sproposed regulation on funding as t 
improve their performance.*® achieve the purposes of section 215 of sections 39.4(a) and (b) with some ee 
191. As a result of its review of the the FPA including amounts for those additional specificity. We continue to : 
performance assessment and public activities delegated to the Regional believe that ERO funding certainty is 4 
comments, the Commission will issue Entities. EEI agrees that the Commission _ essential for the stability and ultimate 
an order finding that the ERO meets the should have to approve the annual ERO _ success of the organization and will i 
statutory and regulatory criteria or ‘budget, as proposed in the NOPR, but review the ERO’s budget and business : 
directing the ERO to comply with or argues that the review should be limited _ plan to ensure that the ERO has 
improve compliance with the statutory _ to the development of Reliability adequate funding to carry out its q 
and regulatory criteria for an ERO. Standards and enforcement functions responsibilities under section 215 of the 
Subsequently, if the ERO fails to comply and should not include any other _ FPA. We will not defer to the ERO on 
adequately with the Commission order, _ activities the ERO may choose to the budget or business plan as some 4 
the Commission may institute a undertake nor should it include the suggest. However, we will not adopt ' 
proceeding to enforce its order as overall ERO business plan.°° Southern ~ budget principles in the Final Rule ; or 
discussed below under Enforcement of _ states that the Commission should beyond the requirements specified in i 
Commission Rules and Orders, conduct a general review of the ERO’s section 215(c)(2) of the FPA. We expect 
including, if necessary and appropriate, budget and business plan to ensure that an ERO candidate to propose budget i 
_a proceeding to consider decertification the ERO is maintaining spending principles in its certification application i 
of the ERO. discipline and not overspending a and to consider the views of industry in ; : 
some activities at the expense of other developing its proposed budget and 
4. Funding of the Electric Reliability activities, and that the 
Organization—Section 39.4 should defer to the ERO on matters 198. Although our authority is limited 
192. In the NOPR, the Commission pertaining to the budget and business to approving a business plan and budget 
recognized that certainty regarding the plan because the ERO will possess the as it pertains to statutory activities in § 
funding of the ERO is essential for the expertise to make the right decisions. the United States, the ERO must submit | 
stability and ultimate success of the 195. Others suggest tighter scrutiny its business plan, entire budget, and E 
organization, and accordingly, proposed over the budget out of concern that the — organizational chart to the Commission, 
a section of regulation text that provides new reliability program may lead to including those portions pertaining to E 
requirements for funding and budget increased costs and, therefore, the activities in Canada and Mexico and any | 
oversight of the ERO.*7 For discussion Commission should ensure that any non-statutory activities. The complete 
purposes in the Final Rule, we have higher costs imposed on the electricity business plan and the entire budget will q 
grouped the funding related comments _—_ customers has a commensurate inform the Commission as to what q 
into several categories: Budget and reliability benefit.51 Ameren submits portion of the budget is expended upon : 
business plan, funding for statutory that a set of budget principles should be _ the activities within the United States. : 
activities, role of the ERO in funding established for the ERO and Regional . _‘ Further they will provide the s 
Regional Entities, funding consistency . Entities. Indianapolis P&L states that the Commission with necessary information 4 
with the bilateral principles, payment of Final Rule should include a mechanism about any non-statutory activities, the ; 
dues and funding transition plan, billing for stakeholders to provide input to source of their funding, and whether the 4 
mechanics, and other funding matters. ensure that the Commission has all the pursuit of such activities presents a q 
. information it needs to make an conflict of interest for the ERO. 
a. Budget and Business Plan informed decision on the ERO’s budget. Additionally, section 39.4(c) of the 5 
193. Subsections (a) and (b) of the The Oklahoma Commission suggests regulation provides for further 4 
proposed regulation on funding were that the notice and comment provisions — stakeholder participation through the . 
intended to make the ERO accountable _for the ERO’s annual funding request Commission’s public notice and 
to the Commission for its budget for proposed in the NOPR also be applied | comment procedures. This will provide é 
activities within the United States. They to any funding request the ERO makes additional opportunity for stakeholders : 
provided that the ERO must file a to express their views so that the 4 
proposed annual budget and proposed 48 Id. Commission can make an informed § 
annual funding request 130 daysin 4° See, e.g., Exelon, Indianapolis P&L, LG&E decision on the ERO’s budget proposal a 
advance of the beginning of each fiscal Energy and NERC. and business plan. The same notice and. ¥ 
year. The Commission, after public opportunity for comment would apply 3 
notice and opportunity for comment, to any funding request the ERO makes 
would issue an order accepting, Regional Entities to ensure that overall funding to the Commission outside of the annual a 
rejecting, remanding or modifying the adequately supports the delegated Regional Entity | budget process. i 
proposed ERO budget and business plan _uctions. Specific funding and budget ; 199. As requested by NERC, the Final = 
arrangements would be included in the delegation Rule add bsection 39.4(d) th 4 
agreement. ule adds a new subsection (d) that 
46 See 18 CFR 39.8, discussed infra. 51 See, e.g, APPA, LG&E Energy and the New allows the ERO to request emergency ; 
47 NOPR at P 99. York Companies. funding. The new provision states: 
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(d) On a demonstration of unforeseen and 
extraordinary circumstances requiring 
additional funds prior to the next Eléctric 
Reliability Organization fiscal year, the 
Electric Reliability Organization may file 
with the Commission for authorization to 
collect a special assessment. Such filing shall 
include supporting materials explaining the 
proposed collection in sufficient detail to 
justify the requested funding, including any 
departure from the approved funding formula 
or method. After notice and an opportunity 
for hearing, the Commission will approve, 
disapprove, remand or modify such request. 


b. Funding for Statutory Activities 


200. In the NOPR, the Commission 
indicated that paragraph (c) of the 
proposed section on funding intended 
to provide a Commission-approved 
mechanism for mandatory ERO funding 
in the United States.52 However, rather 
than the Commission dictating a 
funding mechanism, the NOPR would 
have allowed an ERO applicant to 
propose a funding mechanism for 
Commission approval. Specifically, the 
proposed regulation stated that any 
person that submits an application for 
certification as the ERO must include a 
plan, formula and/or methodology for 
the allocation and assessment of ERO 
dues, fees and charges; and the certified 
ERO may subsequently file with the - 
Commission a request to modify the 
plan, formula and/or methodology from 
time-to-time at the ERO’s discretion. 
Comments related to funding 
responsibility are discussed here in four 
groups: (1) General matters; (2) funding 
appertionment; (3) role of the ERO in 
funding the Regional Entities; and (4) 
additional comments regarding funding 
' consistency with the bilateral 
principles. 


i. General Funding Matters 


201. Some commenters state that the 
NOPR'generally provides a workable 
funding process to ensure that 
reasonable ERO costs are fairly 
recovered.53 Some comment that, while 
section 215 of the FPA authorizes the 
ERO and the Regional Entities to collect 
funds only for actions taken under the 
statute, they are not necessarily 
precluded from pursuing other 
matters.54 APPA submits that the 
Commission must make clear that the 
ERO and Regional Entities can fund 
activities which are not related to their 
duties under section 215 of the FPA and 
allocate the costs of those activities on 
a basis that is appropriate for such 
activity. EPSA asks the Commission to 
ensure that any funding proposal is 
developed in consultation with all 


52 NOPR at P 100. 
53 See, e.g., EPSA, NERC and NiSource. 
54 See, e.g., APPA and NRECA. 


affected users, owners and operators of 


the Bulk-Power System. Detroit Edison 


and WECC submit that no Regional 
Entity should be required to subsidize 
the delegated functions of “7 other 
Regional Entity. 


Commission Conclusion 


202. We find that section 215 of the 
FPA provides for federal authorization 
of funding limited to the development 
of Reliability Standards and their 
enforcement, and monitoring the 
reliability of the Bulk-Power System. 
However, the ERO or a Regional Entity 
is not precluded from pursuing other 
activities, funded from other sources. 
We agree*with commenters that any 
funding proposal should be developed ~ 
in consultation with the users, owners 
and operators of the Bulk-Power System 
and that no Regional Entity should 
subsidize the functions of another 
Regional Entity. 


ii. Funding ‘Apportionment 


203. In the NOPR, the Commission 
noted that the responsibility for NERC 
funding is based largely on ‘‘net energy 
for load.” The cost of certain programs 
and tools that benefit only specific 
regions or parties would be assigned 
only to the beneficiaries of those 
programs or tools. In the NOPR, we 
indicated our belief that a funding 
method based on net energy for load 
meets the requirements of section 
215(c)(3) of the FPA and is appropriate 
for the allocation and assessment of 
ERO dues, fees and charges.°5 


Comments 


204. Most commenters support use of 
a net energy for load-based funding 
apportionment for the ERO as well as 
the Regional Entity.5° However, a few 


- claim that this method will not 


apportion costs equitably and 
recommend other methods.” 

205. PSE&G Companies states that the 
recovery of costs for the ERO and 
Regional Entities should be apportioned 
on the basis of net energy supplied to 
retail load because, as the ultimate 
beneficiaries of the reliability of the 
electric system, retail customers should 
bear the cost. 

. 206. EPSA states that a net energy for 
load-based funding apportionment is 
appropriate because: (1) The statute 
requires funding by end-users; (2) net 
energy for load represents the aggregate 
annual energy consumption of end use 
customers in a particular region; and (3) 

55 NOPR at P 102. 

56 See, e.g., EPSA, PSE&G Companies, NASUCA, 
NARUC, NERC and Chelan County. 

57 See, e.g., The New York Companies, 
International Transmission and Entergy. 


since NERC currently uses this method, 
keeping it would avoid cost shifts. 
According to Chelan County, a net 
energy for load-based funding formula is 
consistent with the concept that load 
(rather than generation) should pay for 
reliability services that benefit end- 
users. 

207. A benefit of the net energy for 
load approach is that it counts each 
kilowatt-hour of electric energy only 
once, and thus represents the fairest and 
most efficient method of allocating costs 
among end-users. Any other method 
may count energy more than once. A net 
energy for load approach that charges 
based on energy consumed avoids such 
“double counting.” 58 

208. Michigan Electric states that 
there should be no free riders when it 

comes to system reliability but points 
out that the ultimate payers of the ERO’s 
costs will be retail customers, since 
charges assessed to any other users will 
eventually be flowed through to retail 
customers as part of the delivered cost 
of electricity. As such, the Commission 
must ensure that ERO costs are allocated 
on an equitable basis among retail 
customers and prevent multiple 
assessments regardless of the upstream 
entities involved. FRCC submits that the 
NOPR’s focus on different types of users 
of the Bulk-Power System may lead to 
two or more entities passing on such 
costs to the same customers. 

209. The ISO/RTO Council argues that 
a transmission facility owner or operator 
should not be allocated a share of ERO 
costs, except to the extent that it also 
acts as a load-serving entity. Otherwise, 
an end user could pay twice for the 
reliability functions of the ERO and the 
Regional Entities once through charges 
assessed against an RTO, ISO, 
independent transmission company, or 
transmission function of a vertically 
integrated company, and a second time 
through an assessment against its load- 
serving entity. To avoid this potential 
double count, an end user should be 
assessed through its load-serving 
entity.59 

210. As an independent transmission 
owner, International Transmission 
expresses concern about a system that 
treats both a local utility using an 
independent transmission owner’s 
system and the transmission owner 
itself as “beneficiaries” of reliability 

that need to be charged accordingly. 

211. The New York Companies state 
that net energy for load, particularly in 
areas of the country where suppliers 
and load represent different 


58 See, e.g., NASUCA and NRECA. 


59 See, e.g.,, Ohio Commission, ISO/RTO Council 
and Alcoa. 
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organizations, will not work, as it would 
allow suppliers and perhaps other 
organizations that are connected to the 
Bulk-Power System to avoid paying 
their fair share of ERO and Regional 
Entity membership fees. 


212. As an alternative to net energy 
for load-based funding, International 
Transmission suggests that the ERO 

‘adopt the transmission MWh usage 
model that the Commission applies. to 
assess annual dues from jurisdictional 
public utilities. However, MISO 
Transmission Owners oppose this 
because it would result in a 
disproportionate assessment against 
entities that belong to an RTO. 
Indianapolis P&L suggests apportioning © 
the ERO funding responsibility through 
an assessment on: (1) Load-serving 
entities based on the number of their 
customers; (2) independent 
transmission companies based on their 
transmission line miles; and (3) 
independent power providers based on 
their sales volume. 


_ Commission Conclusion 


213. Commenters largely agree that a 
funding apportionment method based 
on net energy for load is appropriate. 
We find this funding method to be a fair 
and reasonable method that minimizes 
the possibility of ‘“double-counting.” 
However, we will not codify any 
particular formula in our regulations 
because some adjustment in the formula 
may be needed in the future without the 
need to alter the rule. Therefore, we do 
not rule out any other apportionment 
method that can be shown to be fair and 
reasonable. Alternative funding 
apportionment methods suggested by a 
few commenters appear to.garner 
limited support, can be more complex to 
implement, or raise the issue of double 
counting. 


214. Section 39.4(a) of our regulations 
provides the ERO applicant the 
flexibility to propose a formula or 
method for the allocation and 
assessment of ERO costs to paying 
entities, as well as setting out member 
dues, fees and service charges. However, 
any funding proposal by an ERO 
applicant must ensure that costs are 
allocated equitably consistent with 
section 215(c)(2)(B) of the FPA. In 
addition, any funding proposal must 
ensure that cross-subsidization is 


minimized. 
c. Role of the ERO in Funding the 
Regional Entities 


215. The NOPR asked what, if any, 
responsibility or involvement the ERO 
should have regarding funding of 


Regional Entities.©° In addition, the _ 
NOPR requested comments on whether 
the proposed regulations on funding 
and budget oversight for the ERO should 
be extended to the Regional Entities.®* 


i. ERO Responsibility for Regional 
Entity Funding 

216. Some commenters advocate ERO 
oversight of Regional Entity funding. 
NERC and Exelon submit that, since the 
ERO is ultimately responsible for the 
effective enforcement of Reliability 
Standards, it must have the authority to 
review and approve each Regional 
Entity’s budget to ensure that each has 


' the resources needed to meet its 


assigned responsibilities. The ERO must 
include each Regional Entity’s budget in 
the ERO’s annual funding submission to 
the Commission and other appropriate. 
regulatory authorities. The supporting 
materials should be sufficient to allow 
the ERO to defend the Regional Entity 
budgets as part of its budget submittal 
to the Commission. 

217. MRO suggests that the matter of 
funding the Regional Entities should be 
left to negotiation between the ERO and 
Regional Entities and detailed in the 
delegation agreements. SERC submits. 
that the ERO should not distinguish 
between Interconnection-wide and other 
Regional Entities when it reviews a 
Regional Entity’s budget and funding. 

218. In contrast, WECC submits that 
the ERO should not substantively 
review the budget of an Interconnection- 
wide Regional Entity. Alternatively, if 
the ERO does review the budget, the 
Regional Entity should be entitled to a 
rebuttable presumption of 
reasonableness similar to that applicable 
to a proposed Interconnection-wide 
Reliability Standard. Otherwise, 
extensive ERO review would result in 
an inefficient and uncertain budget and 
funding process that would cause 
unnecessary delay. Further, extensive 
ERO review could create conflicts if 
WECC’s international members do aot 
recognize the ERO’s authority to review 
the WECC budget.®2 

219. Others comment that 


’ stakeholders and users, owners and 


operators of the Bulk-Power System in 
a Regional Entity should be solely 
responsible for Regional Entity funding 
decisions.®? The New York Companies 
assert that it would not be appropriate, 
for example, for the ERO to have the 
ability to withhold funding for a 
Regional Entity because the ERO 
disagrees with a position the Regional 


60 NOPR at P 84. 

61 NOPR at P 103. 

62 See also Western Governments. 
63 See, e.g., LADWP and SoCalEd. 


Entity has taken with respect toa ~ 
proposed Reliability Standard; however, 
Regional Entity funding should be 
subject to Commission oversight to 
ensure that costs across regions are 


comparable. PSEG Companies submits 


that the ERO’s role should be limited to 
collecting the regional requests and 
filing them as a package together with: 
the ERO request to the Commission. 


220. Some commenters submit that, in : 


addition to approving each Regional 
Entity budget, if a Regional Entity is 
acting on behalf of the ERO and 
performing delegated enforcement tasks, 
the ERO should fund the Regional 
Entity for carrying out such delegated 
functions. The ERO, however, should 
not be responsible for funding any other 
functions that a Regional Entity 
performs.® Detroit Edison states that a 
Regional Entity should be permitted to 
collect funds from its members without 
Commission involvement. 


221. Some commenters contemplate 
that the Regional Entities should fund 
the ERO. According to NiSource, 
currently NERC develops a budget and, 
based on a set of formulas, allocates its 
funding requirements among the ten 
regional reliability councils. NERC 
funding then becomes a line-item in 
each regional reliability council’s . 
budget. Each regional reliability council 
allocates its funding requirements 
among its members. NiSource says ERO 
funding should follow the same general 
format with the Regional Entities 
funded by the users of the system for 
which the Regional Entity is 
responsible. A portion of the ERO 
budget would then be allocated to and 
funded by each Regional Entity. 


222. Hydro One’points out that, 
ultimately, end-users will fund the ERO 
by remitting fees to the Regional Entity. 
PacifiCorp submits that the ERO should 
compensate a Regional Entity if it 
develops an operational tool for itself at 
its own cost, but other Regional Entities 
benefit from that tool. 


223. The City of San Antonio 
indicates that ERCOT is a state-funded 
institution and any funding mechanism 
that the Commission decides for the 
ERO should not conflict with the Texas 
state statutory funding mechanism for 
ERCOT. It is concerned that, in the 
event ERCOT becomes a Regional 
Entity, a fee from the Regional Entity to 
fund the ERO would alter the Texas 
state statutory funding mechanism for 
ERCOT. 


64 See, e.g., ELCON and Michigan Electric. 
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ii. Commission Oversight of Regional 
Entity Funding 


224. While many commenters support 


extending the Commission’s ERO 
funding regulations to the Regional 
Entities,®5 a few oppose this approach. 


Other commenters suggest extending the 


funding regulations to those functions 
that the ERO delegates to a Regional 
Entity or funding addressed in a 
delegation agreement.®® NARUC and 
NERC comment that the regulations 
related to funding of Regional Entities 
should mirror those of the ERO to the 
extent practicable or should be 
specifically defined in the Regional 
Entity delegation agreement. Southern 
suggests that the ERO, not the 
Commission, should review each 
Regional Entity’s proposed budget for 
delegated activities. PacifiCorp submits 
that each Regional Entity should be able 
to develop its own budget to reflect 
local needs, but the ERO should 
consolidate and submit all of the 
Regional Entity budgets as a joint filing 
to the Commission. The ERO should not 
be the entity with budget authority over 
an Interconnection-wide Regional 
Entity.®” 

225. FRCC asserts that a Regional 
Entity should be responsible for 
preparing its budget and providing © 
support for it. Regional Entity budgets 
should be combined with the ERO 
budget for convenience in the 
submission of a complete, single annual 
reliability budget to the Commission; 
however, the ERO should not try to 
integrate the Regional Entity budgets 
with each other or the ERO’s budget into 
a consolidated budget. Although some 
ERO review of the reasonableness of the 
Regional Entity budgets and their 
consistency with the ERO budget may 
be appropriate, unnecessary review and 
consolidation would not serve a useful 
purpose, and would only make the 
budgeting process unduly lengthy and 
burdensome. 

226. In FRCC’s view, the 
Commission’s review of Regional Entity 
budgeting and funding process should 
be limited to the delegated functions 
carried out by a Regional Entity, as 
many of the other functions in which a 
Regional Entity may engage are not 
jurisdictional to the Commission. 


Commission Conclusion 


227. Since the ERO is the primary 
entity responsible under section 215 of 
the FPA for the development and 
enforcement of Reliability Standards, 


65 See, e.g., ERCOT, APPA, AEP, Exelon, NARUC, 
NERC FRCC and TAPS. 

66 See, e.g., NPCC and EEI. 

87 See, e.g., the City of Seattle. 


we find that the ERO should fund the 
Regional Entities as well as approve 
their budgets, under the Commission’s 
oversight. The ultimate success of the 
ERO will depend on whether a Regional 
Entity has adequate funding to carry out 
its delegated responsibilities. The ERO 
must have oversight to ensure that 
Regional Entities are adequately funded 
to accomplish their delegated functions. 
This oversight, however, should be 
limited to the delegated activities that 
they perform pursuant to their 
delegation agreements. To implement 
this, we are including the following text 
at the end of subsection 39.4(b): 


The annual Electric Reliability 


- Organization budget shall include line item 


budgets for the activities of each Regional 
Entity that are delegated or assigned to each 
Regional Entity pursuant to section 39.8 of 
the Commission’s regulations. 


Accordingly, the ERO must exercise 
budgeting oversight over the Regional 
Entities. 

228. Each Regional Entity must 
submit its complete business plan, 


entire budget and organizational chart to 


the ERO for it to submit to the 
Commission. The complete business 
plan and the entire budget will provide 
the Commission with necessary 
information about any non-statutory 
activities, the source of their funding, 
and whether the pursuit of such 
activities presents a conflict of interest 
for the Regional Entity. For a Cross- 
Border Regional Entity, this information 
will also inform the Commission as to 
what portion of the budget is expended 
upon activities within the United States. 
229. Any funding.that is approved 
and provided by the ERO to a Regional 
Entity would be limited to a Regional 
Entity’s costs related to the delegated 
functions. The ERO must determine, at 
a minimum, whether each Regional 
Entity’s proposed budget is adequate to 
carry out the functions delegated to it. 
While a Regional Entity will be able to 
perform other activities that do not 
conflict with its delegated functions, 
periodic financial audits will be 
required to ensure that any ERO- 
approved funding is appropriately 
expended for delegated functions. ERO 
candidates should propose a plan for 
the collection of sufficient funds for 
delegated activities in their application 
for certification. The ERO must make a 
recommendation to the Commission on 
this matter..A Regional Entity should 
arrange funds for its other activities on 
its own. Procedures for ERO review of 
a Regional Entity’s budget should be 
addressed in the delegation agreement. 
230. The Regional Entity is 

responsible for supporting its budget 


presentation to the ERO because it is — 
responsible to the ERO for carrying out 
delegated ERO responsibilities, whether 
or not it spans an entire 
Interconnection. Therefore, we direct 
the ERO and each Regional Entity to 
ensure that the delegation agreement 
lists all the statutory activities that they 
intend the Regional Entity to undertake 
on behalf of the ERO. 


d. Funding Consistency With the 
Bilateral Principles 


231. In the NOPR, the Commission 
noted that the bilateral principles 
include several funding principles: (1) A 
principle specifying that net energy for 
load should be the primary basis upon 
which the costs of the ERO are assigned 
and that costs for one region or entity 
should be directly assigned to that 
region or entity; (2) a principle 
specifying that funding mechanisms, 
budget direction and budget levels 
should reflect consultations with 
appropriate stakeholders and authorities 
in each country; and (3) a principle 
specifying that the appropriate 
authorities in each country should be 
responsible for approving and ensuring 
cost recovery by the ERO and Regional 
Entities within their respective 
jurisdictions in a timely manner. The 
NOPR inquired as to whether the Final 
Rule should address such funding 
issues in detail or whether the ERO and 
Cross-Border Regional Entities should 
propose resolution of these matters ata - 
later time.®® 


Comments 


232. There is strong support for 
following the bilateral principles on 
funding matters but not necessarily for 
incorporating them into the Final 
Rule.6 Many commenters prefer that 
the ERO and Cross-Border Regional 
Entities develop their own international 
funding proposals. APPA notes that it 
participated in the development of the 
bilateral principles and would have no 
objection to the Commission including 
these principles, such as net energy for 
load-based funding, in the 
Commission’s Final Rule. ERCOT 
maintains that the Final Rule should 
specify that the costs of the ERO should 
be assigned to the participating nations 
on a net energy for load basis; however, 
costs incurred by the ERO for 
operational tools such as NERC’s 
current Interchange Distribution 
Calculator should be assigned only to 
those regions utilizing the tool. In the 
case of expenses incurred by a Cross- 


68 NOPR at P 103. - 
69 See, e.g., AEP, APPA, Alberta, ELCON, NERC 
and Ontario IESO. 
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Border Regional Entity, the Commission 
should approve the share of expenses 
incurred within the United States, while 
the relevant Canadian and Mexican 
authorities should decide whether to 
approve the expenses assigned to parties 
within its borders. Other commenters 
also submit that it is appropriate for the 
ERO and Regional Entities to propose 
such funding mechanisms in their 
applications for certification or 
delegation agreement approval in 
consultation with appropriate regulatory 
authorities in other countries in accord 
the bilateral principles.7° 
233. MRO comments that the 
Commission should allow the ERO and 
the Cross-Border Regional Entities to 
address such international funding- 
related details in a manner that best 
suits each individual situation. Others 
contend that the Final Rule should not 
specify a detailed funding mechanism, 
in part because Canadian regulators also 
have to approve the mechanism for their 
- jurisdictions.”1 Funding mechanisms, 
budget direction and budget level 
should be allowed to reflect ERO 
consultation with stakeholders and the 
appropriate authorities in each country, 
as the recovery of costs in Canada 
related to the ERO and Cross-Border 
Regional Entities must be determined by 
the various jurisdictions in Canada.”? 
Since regulatory authorities have 
different views on how costs should be 
recovered within their jurisdiction, the 
Final Rule should not include a 
provision specifying what other 
jurisdictions should do.7% 


Commission Conclusion 


234. We agree with commenters that 
the bilateral principles provide a good 
starting point for funding guidelines in 
the continental North American context. 
We also agree with the need to provide 
the ERO candidates and Cross-Border 
Regional Entities with enough flexibility 
to develop funding details with the 
appropriate regulators of all the 
participating nations. Our review and 
approval of ERO and Cross-Border 
Regional Entity funding mechanisms 
will be limited to their application in 
the United States. However, as 
explained above, we expect that the 
ERO or a Cross-Border Regional Entity 
will submit to the Commission and 
other appropriate regulators its entire 
business plan for the whole 
organization, its entire budget, its full 
funding mechanism, and budget 


70 See, e.g., NERC and Ontario IESO. 
71 See, e.g., Nova Scotia, Santee Cooper and 
NPCC. 


72 See, e.g., Alberta. 
73 See, e.g., NARUC and NERC. 


allocation. Complete funding 
information is necessary so that 
regulators can assess the 
appropriateness of cost share and - 
benefits share for each country or 
region. 


e. Payment of Dues and Funding 
Transition Plan 


235. The NOPR proposed that all 
entities within the Commission’s 
“reliability” jurisdiction, as set forth in 
section 215(b) of the FPA, must pay the 
ERO’s assessment of dues, fees and 
charges in a timely manner.”* The 
NOPR also provided that any person 
who submits an application for 
certification as the ERO may include a 
plan for a transitional funding 
mechanism that would allow “t, if 
certified as the ERO, to continue 
existing operations without interruption 
as it transitions from one funding 
method to another.”5 The proposed 
maximum duration of any proposed 
transitional funding mechanism would 
not exceed eighteen (18) months from 
the date of certification. 


Comments 


236. NERC agrees that certainty 
regarding the funding of the ERO is 
essential for the stability and ultimate 
success of the organization in carrying 
out its mission, particularly since the 
ERO is expected to be nonprofit. 
Commenters generally agree on the need 
for a funding transition plan. For 
example, Exelon supports a strong and 
stable funding source to support the 
reliability efforts to be carried out by the 
ERO. MRO asserts that the optimal time 
to achieve certainty of funding for the 
ERO is during the certification process. 


Commission Conclusion 


237. No commenter objects to our 
proposal that entities within our ~ 
jurisdiction must pay the ERO’s 
assessment of dues, fees and charges in 
a timely manner. Such timely payment 
is necessary for the continuity of ERO 
activities and a reasonable requirement 
of those who benefit from Bulk-Power 
System reliability. Accordingly, in 
section 39.4(e) of the Final Rule, we 
adopt the substance of the proposed 
regulation text requiring jurisdictional 
entities to pay the ERO’s assessment of 
dues, fees and charges in a timely 
manner. In section 39.4(f), we adopt, 
with minor non-substantive revision, 
the proposed regulation regarding 
transitional funding as to provide 
funding certainty during a period when 
the industry transitions from a 


74NOPR at P 100. 
75 Id. at P 101. 


voluntary organization to an 
organization for mandatory compliance 
with enforceable Reliability Standards. 


f. Billing Mechanics 


238. In the NOPR, the Commission 
noted that section 215 of the FPA does 
not contain any specific requirements 
regarding the revenue collection for the 
ERO, other than specifying that the 
Commission may certify an ERO if it 
determines that such ERO, inter alia, 
has established Rules that allocate 
equitably reasonable dues, fees, and 
other charges among end-users.7® 


Comments. 


239. Some commenters state that, 
with a few modifications, the current 
method of funding NERC and the 
regional reliability councils should be 
carried over to the funding of the ERO 
and the Regional Entities; however, in a 
change from current practice, all users 
of the Bulk-Power System should be 
directly allocated a share of a Regional 
Entity’s costs, not just the Regional ~ 
Entity members.’ It is unnecessary for 
the ERO and Regional Entities to be 
financed directly by retail load and/or 
the entities that serve such load (such as 
distribution cooperatives), since NERC 
and the regional reliability councils are 
generally not funded in this manner 
today. Making such a change would be 
administratively disruptive. South 
Carolina E&G states that the ERO and a 
Regional Entity should jointly ensure 
that the fees assessed to end-users will 
fund their activities. 

240. Allegheny expresses concern that 
the cost of operating and maintaining 
the ERO will be a non-discretionary cost 
over which industry participants will 
have no control. Consequently, ERO 
costs should fall on retail consumers. 
The cost of operating the ERO will be 
like a tax, yet neither the ERO nor the 
Commission has the ability to levy a 
direct charge for ERO costs on an 
individual end user. The task before the 
Commission and the ERO will be to 
design a mechanism that allows ERO 
costs to be charged in an equitable 
manner to those entities over which the 
Commission has jurisdiction and can be 
passed on by local distribution 
companies to an end user. However, a 
distribution company may be subject to 
a retail rate moratorium and the 


Commission cannot provide a clear and 


unequivocal determination of 
preemption that will enable a 
distribution company to recover ERO 
costs from its retail ratepayers. 


76 Id. at P 99. 
77 See, e.g., NiSource, Exelon, Entergy and 
MidAmerican. 
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241. NASUCA and ELCON 
recommend that the ERO funding 
mechanism should be submitted to the 
Commission in the form of a tariff to be 
formally approved. ELCON asks that 
such a net energy for load-based tariff be 
levied on Balancing Authorities. Certain 
commenters caution that the 
development of a funding mechanism 
should recognize the possibility of 
trapped costs when there is a lag 
between cost incurrence and the 
reflection of such costs in the rates of 
transmission owners.’® The 
Commission should seek an alternative 
such as an automatic trackers or true-up 
mechanism to minimize the risk of 
trapped costs. The Commission should 
confirm that transmission owners will 
be permitted to recover ERO costs that 
they are assessed and avoid adopting 
any funding mechanism that requires 
transmission owners to assess charges 
on the ERO’s behalf where other 
transmission owners have relinquished 
their wholesale billing function due to 
RTO/ISO membership. In this regard, 
Michigan Electric suggests that the 
Commission not adopt a mechanism 
that requires “Balancing Entities” as 
currently defined by NERC to perform 
such a billing function. 


. Commission Conclusion 


242. The issue of billing mechanics . 
associated with the collection of funds 
refers to who receives invoices from the 
ERO or Regional Entity and who collects 
the monies from end users. Billing 
mechanics may depend on funding 
responsibility, for example, whether net 
energy for load is adopted and whether 
generators, large industrial customers, 
and others are billed directly by the 
ERO or if all invoices go only to 
balancing entities (control areas) or only 
to all load serving entities. Accordingly, 
cost allocation and cost responsibility 
questions should be addressed first by 
the ERO and submitted together with a 
proposal for revenue collection for 
Commission approval. A candidate 
ERO’s certification application should 
provide at least enough detail for the 
Commission to assess the general plan. 
Accordingly, we direct the ERO 
applicant to present a detailed proposal 
for billing mechanics in its application. 


g. Other Funding Matters 


243. NASUCA recommends requiring 
the ERO and Regional Entities to use the 
Uniform System of Accounts for reasons 
of consistency. 


78 See Michigan Electric and International 
Transmission. Michigan Transmission supports 
inclusion of a formula-based process as one of the 
alternatives the ERO may propose as part of its 
funding mechanism. 


244. NiSource submits that once the 
Commission approves a mechanism, it 
should limit the frequency of 
modifications in the approved 
mechanism. CREPC suggests that the 
regulations should require that any 
Regional Entity that spans an entire 
Interconnection must file its proposed | 
budget with its Regional Advisory Body 
at the same time it files with the 
Commission and the ERO, and further 
require that the ERO must file its 
proposed budget with the all of the 
Regional Advisory Bodies at the same 
time it files with the Commission. 

245. CREPC also recommends that the 
Commission require each Regional 
Entity to fund the relevant Regional 
Advisory Body. 


Commission Conclusion 


246. With regard to NASUCA’s 
suggestion, we find that consistency of 
financial responsibility between the 
ERO and a Regional Entity is desirable. 
However, we decline to decide in this 
Final Rule that the Uniform System of 
Accounts designed for public utilities is 
best for these non-utility entities. 
Rather, we will allow the ERO flexibility 
to develop a reasonable and consistent 
system of accounts, with a level of detail 
and record keeping comparable to the 
Uniform System of Accounts and 
sufficient to allow the Commission to 
compare each Commission-approved 
ERO fiscal year budget with the actual 
results at the ERO and Regional Entity 
level. The pro forma delegation 
agreement must specify that a Regional 
Entity must also follow the ERO’s 
prescribed system of accounts. 

247. With respect to NiSource’s 
comment, we expect that requests to 
modify the approved funding 
mechanism will be infrequent because 
such change may be controversial and 
disrupt the ERO’s ongoing funding. 

248. We find that it is not necessary 
to provide in our regulations funding of 
a Regional Advisory Body. Such bodies 

are voluntary organizations with 
members to be appointed by the 
Governor of each participating state or 
province. Each Regional Advisory Body 
is responsible for developing its own 
funding means. 


5. Reliability Standards—Section 39.5 


249. Consistent with section 215(d) of 
the FPA, the proposed regulations 
directed the ERO to file a proposed 
Reliability Standard or modification to a 
Reliability Standard with the 
Commission for review. The 
Commission may approve a proposed 
Reliability Standard or modification to a 
Reliability Standard if it determines that 
the Reliability Standard is just, 


reasonable, not unduly discriminatory 
or preferential, and in the public 
interest. In its review, the Commission - 
will give due weight to the technical 
expertise of the ERO or a Regional 
Entity organized on an Interconnection- 
wide basis with respect to a Reliability 
Standard to be applicable within that 
Interconnection, except that the 
Commission may not defer to the ERO 
or a Regional Entity with respect to the 
effect of a Reliability Standard on 
competition. 

250. The NOPR provided that the 
Commission shall remand a Reliability 
Standard that it disapproves in whole or 
in part and, when remanding, may set 
a deadline by which the ERO must 
submit a proposed revision to the 
Reliability Standard. The proposed rule 
stated that the Commission may direct 
the ERO to submit a proposed 
Reliability Standard that addresses a 
specific matter. Further, the 
Commission may remand a previously- 
approved Reliability Standard if it 
determines that it does not satisfy the 
legal standard of review. 


a. Reliability Standard Development by 
the ERO and Regional Entities 


i. Reliability Standard Development by 
the ERO 


251. The regulations proposed in the 
NOPR directed the ERO to consider and 
develop Reliability Standards and 
modifications to Reliability Standards, 
applicable to the entire Bulk-Power 
System or to a particular region or 
Interconnection. 

252. Though the comments on this 
section address a broad range of issues, 
many focus on the proper scope of the 
subject matter of the Reliability 
Standards, the role of the ERO and 
others in Reliability Standard 
development. For example, NRECA 
emphasizes that any Reliability 
Standard developed by the ERO must be 
limited to addressing reliability issues; 
the Commission must not use its new 
authority to impose economic regulation 
on a nonpublic utility. 

253. The ISO/RTO Council comments 
that Reliability Standards developed by 
the ERO should reflect the ‘“‘what’’ not 
the “how” of reliability. By this they 
mean that the ERO’s role should be to 
develop a Reliability Standard 
specifying “what” is necessary to 
preserve reliability and impose a 
penalty for violation of such a 
Reliability Standard, whereas “how” 
such a Reliability Standard is 
implemented should be left to others, 
such as control area operators and 
system planners. Reliability Standards 
should apply equally well in areas with 


a 
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organized markets and those without 
organized markets. 

254. The Missouri Commission 
suggests that, although neither the ERO 
nor the Commission has been granted 
authority to order the construction of 
new generation or transmission 
capacity, the ERO should develop and 
the Commission should approve 
voluntary planning standards—a 
traditional function of NERC and the 
regional reliability councils. These 
voluntary planning standards could 
then be enforced by the states. Trexco 
encourages the Commission to put a 
greater emphasis on long-term plans 
because an emphasis on day-to-day 
operations could increase future risk to 
the grid. Further, Reliability Standards 
should provide incentives for 
enhancement of transmission capacity. 

255. International Transmission 
comments that the ERO should establish 
and implement strong Reliability 
Standards that do not reflect the lowest 
common denominator. Strong 
Reliability Standards would also 
highlight the need to expand 
transmission infrastructure and promote 
the deployment of advanced grid 
technologies. 

256. LADWP states that Reliability 
Standards should be clear, 
unambiguous, practicable, but 
sufficiently flexible to allow the system 
operator discretion in dealing with an 
emergency condition. Reliability 
Standards that are overly prescriptive or 
too rigid would inhibit, rather than 
facilitate, an operator’s ability to 
respond rapidly in an emergency. For 
example, under extreme conditions 
such as an earthquake, there may be an 
occasion when a system operator may 
have to permit, momentarily, a 
frequency level lower than that allowed 
by a Reliability Standard to avoid 
tripping generating units and in turn 
avoid a blackout. In addition, the Final 
Rule and Reliability Standards should 
specify the roles of, and the actions to 
be taken by, the ERO and a Regional 
Entity in the event of an emergency. 
After the emergency has passed, the 
ERO Rules and Regional Entity Rules 
should allow for stakeholder review of 
the actions taken and of the Reliability 
Standards themselves. 

257. WECC asks the Commission to 
revise the proposed regulation to clarify 
that a Regional Entity has the right to 
consider and develop Reliability 
Standards or modifications. WECC 
asserts that this right is absolutely clear 
from section 215(e)(4) of the FPA where 
the legislative language requires the 
Commission to “issue regulations 
authorizing the ERO to enter into an 
agreement to delegate authority to a 


— 


regional entity for the purpose of 
proposing reliability standards to the 
ERO.” Such a right is only implied in 
the NOPR. WECC asks that the Final 
Rule make this explicit by adding the 
following text at the end of the first 
sentence of paragraph (a) of the 
Commission’s proposed regulations on 
Reliability Standards: “‘Regional Entities 
may also consider and develop. 
Reliability Standards or modifications to 
Reliability Standards to be applicable to 
the entire Bulk-Power System or a 
particular region or Interconnection for 
submission to the ERO for approval 
(subject to applicable presumptions) as 
ERO-proposed standards.” WECC argues 
that the addition of this sentence would 
avoid any ambiguity regarding a 
Regional Entity’s right to propose a 
Reliability Standard and would provide 
proper context to the Commission’s 
regulations in subsections (b)(2) and (d) 
of the Commission’s proposed 
regulations on Reliability Standards. 


Commission Conclusion 


258. The Commission adopts the 
substance of the proposed regulation. 
Any proposed Reliability Standard 
development process must ensure that 
any Reliability Standard is technically 
sound and the technical specifications 
proposed would achieve a valuable 
reliability goal. The process must also: 
(1) Be open and fair; (2) appropriately 
balance the interests of stakeholders; (3) 
include steps to evaluate the effect of 
the proposed Reliability Standard on 
competition; (4) meet the requirements 
of due process; and (5) not 
unnecessarily delay development of the 
proposed Reliability Standard. 

259. We agree with NRECA that the 
Reliability Standards should not be used 
to impose economic regulation on 
entities that are not jurisdictional to the 
Commission for their rates, terms and 
conditions. However, each user, owner 
and operator of the Bulk-Power System 
will be expected to comply with 
Reliability Standards. Pursuant to 
section 1241 of EPAct,”° the 
Commission will allow recovery of all 


_ costs prudently incurred to comply with 


the Reliability Standards. 

260. While we are sympathetic to 
ISO/RTO Council’s suggestion that, in 
general, a Reliability Standard should 


78 We note that section 1241 of EPAct 
(Transmission Infrastructure Investment) adds a 
new section 219 to the FPA which mandates that 
not later than one year after enactment of section 
219, the Commission establish, by rule, incentive- 
based (including performance-based) rate 
treatments for the transmission of electric energy in 
interstate commerce by public utilities for the 
purpose of benefiting consumers by ensuring 
reliability and reducing the cost of delivered power 
by reducing transmission congestion. _ 


address the “what” and not the “how” 
of reliability and that the actual 
implementation of a Reliability 
Standard should be left to entities such 
as control area operators and system 
planners, in certain limited situations 
there may be a good reason to leave 
implementation practices out of a 
Reliability Standard. In other situations, 
however, the “how” may be inextricably 
linked to the Reliability Standard and 
may need to be specified by the ERO to 
ensure the enforcement of the 
Reliability Standard. For some 
Reliability Standards, leaving out 
implementation features could: (1) 
Sacrifice necessary uniformity in 
implementation of the Reliability 
Standard; (2) create uncertainty for the 
entity that has to follow the Reliability 
Standard; (3) make enforcement 
difficult; and (4) increase the 
complexity of the Commission’s 
oversight and review process. 
Accordingly, we leave it to the ERO to 
develop proposed Reliability Standards 
that appropriately balance reliability 
principles and implementation features. 

261. In response to the Missouri 
Commission’s comment regarding 
planning standards, we do not believe it 
is possible or desirable to try to develop 
generic guidelines on planning roles in 
this proceeding. 

262. We agree with LADWP that the 
Reliability Standards should be clear, 
unambiguous, practicable, and must 
also address emergency conditions. 
However, specifying the roles and 
actions to be taken by the ERO and the 
Regional Entity in the event of an 
emergency, including the post-review of 
the operator actions, is outside the 
scope of this proceeding. We expect the 
ERO to develop proposed Reliability 
Standards and these may address the 
roles of various entities in an 
emergency. 

263. In response to WECC, we clarify 
that a Regional Entity may consider and 
propose a Reliability Standard or 
modification for its region or the 
continent-wide Bulk-Power System to 
the ERO. 


ii. Due Process in Reliability Standard 


~ Development 


264. Consistent with the statute, the 
NOPR proposed that an ERO applicant 
must have established ERO Rules ®° that 
provide reasonable notice and 
opportunity for public comment, due 
process, openness, and balance of 
interests in developing a proposed 


80 As noted in the NOPR, the ERO Rules include 
the bylaws, rules of procedure and other 
organizational rules and protocols of the ERO, and 
are distinguishable from the ERO’s Reliability 
Standards. NOPR at P 30. 
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Reliability Standard, and otherwise 
exercising ERO duties.®1 


Comments 


265. EEI states that the ERO must 
develop a Reliability Standard using a 
process that meets the statutory 
requirements for due process, openness 
and balance of interests. TAPS, EEI, and 
others commenters suggest that ANSI 
accreditation is one way to satisfy the 
openness requirement. Some favor ANSI 
accreditation, and one urges that ANSI 
certification should be prima facie 
evidence that the ERO’s Reliability 
Standard development process meets 
the requirement that the ERO establish 
Rules that provide reasonable notice 
and opportunity for public comment, 
due process, openness, and balance of 
interests in developing Reliability 
Standards, and otherwise exercising its 
duties, and note that an ANSI- 
accredited process does not require 
participants to be members.8? NRECA 
recommends that the Final Rule 
expressly codify that the ERO must have 
ANSI accreditation for its Reliability 
Standard development process. 

266. EEI suggests that an ANSI- 
certified process is one means to satisfy 
the statutory requirements, but does not 
rule out the possibility of a different 
“rigorous process.” Massachusetts 
Commission and other commenters 
strongly urge that the ERO be required 
to use the ANSI-certified Reliability 
Standard development process currently 
used by NERC. Indianapolis P&L notes 
that this is important for maintaining 


technical best practices. South Carolina - 


E&G states that ANSI certification 
would ensure openness, consensus, and 
due process. 

267. With regard to openness in the 
Reliability Standard development 
process, some commenters favor NERC’s 
present nine representative stakeholder 
sectors and registered ballot body 
process as a workable template to 
follow.8% 


Commission Conclusion 


268. As noted above, the Final Rule 
adopts the NOPR’s requirement that an 
ERO application must include ERO 
Rules that provide for reasonable notice 
and opportunity for public comment, 
due process, openness, and balance of 
interests in developing a Reliability 
Standard and otherwise exercising its 
duties. The ERO should propose such a 
process in its certification application in 
accordance with section 39.3(b)(2)(iv). 


81 Td. at P 41. 

82 See, e.g., EEl, APPA, EPSA, South Carolina 
E&G and SERC. 
83 See, e.g., SMA and ELCON. 


269. Although we are not requiring 
that the ERO adopt an ANSI-certified 
approach to meet all of the requirements 


- of section 39.3, we find that ANSI- 
accreditation is one reasonable means of 


doing so. We agree with EEI that a 
process like the ANSI-certified process 
would ensure openness and balance the 
interests of stakeholders. However, we 


are concerned about the time it may take 


to develop a Reliability Standard under 
the ANSI-certified process. The ERO 
applicant should address in its 
application the timetable for developing 
a proposed Reliability Standard under 
an ANSI-certified or other process, 
including the timetable for developing a 
proposed Reliability Standard that is 
urgently needed. Moreover, the ERO 
applicant should also propose a process 
for modifying or replacing a Reliability 
Standard (even if interim in nature) in 
the event that the Commission orders 
the ERO to modify a Reliability 
Standard. 

270. Regardless of the method 
proposed by an ERO candidate to ensure 
due process, openness, and balance of 
interests in developing a Reliability 
Standard and otherwise exercising its 
duties, the ERO application must 
describe how the ERO applicant would 
provide for fair representation of all 
views in its process for developing a 
proposed Reliability Standard. 


iii. Regional Uniformity and Variation of 
a Standard 

271. In the NOPR, the Commission 
proposed that there should be 
uniformity of Reliability Standards 
among regions unless a difference is 
necessary for reliability. The 
Commission proposed in paragraph 46 
of the NOPR that there should be a 
greater level of uniformity among 
regional Reliability Standards for 
Regional Entities not organized on an 
Interconnection-wide basis. The NOPR 
proposes an interpretation of the FPA 


that any regional Reliability Standard 


proposed to the ERO by a Regional 


Entity would, upon approval by the 
Commission, become a variance of an 
ERO Reliability Standard, not a Regional 
Entity Reliability Standard.*4 


272. In responding to the NOPR, 


commenters and participants in the 
Commission’s technical conferences on 
Electric Reliability Standards refer to 
various types of regional difference. For 
example, some commenters refer to a 
regional difference as a Reliability 
Standard that is essentially the same as 
_acontinent-wide Reliability Standard 
but is more stringent. Others refer to an 
aspect of a continent-wide Reliability 


84 NOPR at P 80. 


Standard that is applicable only in one 
region or a group of regions, such as a 
difference that exempts a particular 
region from some aspect of a Reliability 
Standard. Others refer to a difference 
that permits a region to fulfill some 
component of the Reliability Standard 
in an alternate manner. There is also a 
part of a continent-wide Reliability 
Standard that contains a measure or 
performance criterion that is left blank 
in the Reliability Standard for each 


’ region to fill in. Some commenters 


distinguish two other types of regional 
difference, a Reliability Standard for a 


- region or group of regions on a matter 


for which there is no comparable 
continent-wide Reliability Standard and 
or an addition to a continent-wide 
Reliability Standard for a region or 
group of regions for which there is no 
comparable continent-wide Reliability 
Standard addition. There may be others. 
85 


273. In this Final Rule, we do not 
attempt to distinguish or rule separately 
on these various types of regional 
difference but refer to them generally as 
regional differences.®® 

274. It is not clear in every comment 
which type of regional difference is 
being referred to, but where we believed 
the meaning is clear we used the 
terminology above in summarizing 
comments. 


Comments 


275. Commenters offer a range of 
views on the need for uniformity of 
Reliability Standards among regions and 
the need for regional differences. Many 
commenters cite the benefits of uniform 
continent-wide Reliability Standards. 
Others assert that Reliability Standards 
should be tailored to reflect each 
region’s unique characteristics. Others, 
however, see a middle ground, 
explaining that continent-wide 
Reliability Standards could be 
supplemented by regional differences. 

276. Xcel Energy believes that a single 
uniform set of North American 
Reliability Standards, without regional 
differences, should be the goal. Alcoa 
comments that the Commission should 


85 Some participants in our technical conferences 
also mentioned an “entity variance,” referring to a 
difference in some aspect of a Reliability Standard 
that would apply to a particular entity that is 
smaller than a region, such as an RTO or ISO. 

86 We note that some commenters call for greater 
flexibility for a regional requirement that is not 
itself a Reliability Standard but is a region’s 
specification of how to comply with a continent- 
wide Reliability Standard within the region. Some 
refer to this as a “regional criterion.” Our 
discussion below of requirements regarding 
uniformity and regional differences does not 
necessarily apply to such “regional criteria” that a 
region may seek to maké mandatory under section 
215 of the FPA. 
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view regional variances with 
skepticism. 

277. EPSA comments that lack of 
uniformity in Reliability Standards 
creates the potential for conflicts, thus 
increasing the cost of electricity to 
consumers. In supporting regional 
uniformity, Hydro One observes that the 
liberalization of energy markets in 
recent years has been accompanied by a 
proliferation of new entities. The 
coordination of reliability and 
commercial interests of these entities is 
becoming complex and conflicting and 
has resulted in inconsistent roles and 
responsibilities. 

278. Western Governments and others 
comment that, because there are 
physical, economic, and institutional 
differences between the Western 
Interconnection and the Eastern 
Interconnection, Reliability Standards 
should not be standardized for the 
entire North American continent 87 
Western Governments adds that, 
because decisions are best made by 
those closest to the issues and who bear 
the consequences of the decisions, the 
Commission should defer to the 
Western Interconnection in setting and 
enforcing Reliability Standards. The 
California Commission adds that WECC, 
in collaboration with other regional 
organizations, has a great deal of 
experience, and has already 
demonstrated much success at assuring 
grid reliability in the Western United 
States. 

279. Many commenters support the 
need for a high level of uniformity of 
Reliability Standards for Regional 
Entities within one Interconnection. 
International Transmission, for 
example, states that there should be 
fewer regional differences for regions 
within the same Interconnection. 

280. Favoring the opportunity for 
regional differences, NPCC and NYSRC 
recommend that the Commission not 
force on the regions a ‘“‘one-size-fits-all”’ 
approach that ignores unique regional 
needs and concerns.®* Such an 
approach, they argue, would eventually 
degrade reliability in eastern Canada 
and the northeastern portion of the 
United States. NYSRC notes that EPAct 
does not require conformity but, rather, 
anticipates that a Regional Entity may 
propose a regional Reliability Standard 
applicable within its region. PSNM- 
TNPC is concerned that a focus on 

uniformity of Reliability Standards 
would result in an abrupt transition for 
market participants, which would have 


87 See, e.g., California Commission, City of 
Seattle, CREPC and New York ISO. 

88 See also ISO/RTO Council, NARUC, New York 
ISO and PSNM-TNPC. 


a negative impact on grid investment 
and introduce significant uncertainty 
into transmission planning efforts. 

281. ISO New England comments that 
regional differences in the Bulk-Power ~ 
System exist for historical reasons; and 
because there are such differences, 
uniform continent-wide Reliability 
Standards may not be appropriate in all 
instances. 

282. Several commenters, such as the 
California ISO, support a regional 
variance that for a regional Reliability 
Standard that is more stringent than the 
one developed by the ERO. FirstEnergy 
favors regional differences, while also 
supporting a single set of Reliability 
Standards proposed by the ERO and 
approved by the Commission. It believes 
in standardization to the greatest extent 
possible, but would make an exception 
if a proposed regional difference is 
found by the ERO: (1) To be reasonable 
and not unduly discriminatory; (2) to be 
more stringent than an ERO Reliability 
Standard; and (3) would result in no 
harm to reliability in any other region. 
Similarly, the ISO/RTO Council asserts 
that a regional difference, especially a 
more stringent regional requirement, 
should be allowed where clearly 
justified to support specific, identifiable 
regional needs. 

283. Dominion asserts that there 
should be no requirement for a 
transmission owner to change to a 
Regional Entity’s Reliability Standards, 
principles, or guidelines, or to move to 
a new set of Reliability Standards, in 
order to conform to all current 
Reliability Standards of other NERC 
regions within an RTO. Such a 
requirement would be very expensive 
and would require rebuilding the 
transmission system without providing 
appreciable improvements in the 
reliability of the system. Dominion © 
recommends that the Commission 
permit a grandfathering arrangement so 
that changes from one Regional Entity to 
another do not have the effect of causing 
a transmission owner to rebuild the 
existing transmission system. Dominion 
urges the Commission to maintain this 
flexibility since it is not detrimental to © 
reliability. 

284. Further, Dominion asserts that 
where a transmission owner’s system 
extends across more than one Regional 
Entity, the Commission should not 

prescribe the Regional Entity’s 
Reliability Standards with which the 
transmission owner must comply. It 
argues that such transmission owners 
have made their transmission facilities 
conform to different Reliability 
Standards, either geographically or over 
time, as set by existing regional 
reliability councils. Changing design 


and maintenance standards now to meet 
the Reliability Standards of a single 
Regional Entity would be difficult and 


‘costly. 


285. NERC, SERC and Cinergy suggest 
that regional criteria represent a middle 
layer between enforceable Reliability 
Standards and the operating and 
planning protocols of each entity. 
These, they argue, should not require 
Commission approval and would not be 
enforceable under section 215 ofthe _ 
FPA. Cinergy asserts that any operating 
Rule that is to be enforceable should be 
considered a de facto Reliability 
Standard, submitted back to the ERO for 
review, and submitted to the 
Commission for approval. 

286. NERC notes several conditions 
that could result in regional differences: 
(1) A proposed ERO Reliability Standard 
may conflict with a regional practice, 
such as a Commission-approved 
protocol in an RTO tariff; (2) an ERO 
Reliability Standard may require a 
Regional Entity to define regional 
criteria and procedures necessary to 


implement the Reliability Standard; and 


(3) a region may already have a more 
stringent requirement than the 
continent-wide Reliability Standard to 
meet the needs of the electric system 
within a particular area. 

287. Michigan Electric states that the 
Commission should articulate clear 
policies with respect to the various 
types of regional differences, including 
which differences are permitted, how 
such differences would be developed, 
and the process that should be used by 
the ERO to review a regional difference 
proposed by a Regional Entity. 

288. Many commenters, such as AEP, 
Ameren, AWEA, ELCON, EPSA, Exelon, 
FRCC, and International Transmission, 
as well as NERC, support the 
Commission’s proposal that any 
enforceable regional difference be 
incorporated into the set of ERO 
Reliability Standards. 

289. Other commenters, however, 
disagree with the Commission’s 
proposal that any regional difference be 
part of the ERO Reliability Standards. 
The California Board and SoCalEd argue 
that the Commission’s interpretation of 
section 215(d)(3) is incorrect. While the 
California Board agrees that EPAct 
creates a process for the proposal and 
approval of a regional Reliability 
Standard, it sees nothing in EPAct to 
suggest than an Interconnection-wide 
Reliability Standard may not be 
considered a Regional Entity Reliability 
Standard. 


Commission Conclusion 


290. The Commission believes that 
uniformity of Reliability Standards 


a 
| 
| 
| 
| 
| 
4, 
4 
: 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


should be the goal and the practice, the 
rule rather than the exception. Greater 
uniformity will encourage best 
practices, thereby enhancing reliability 
and benefiting consumers and the 
economy. Congress envisioned greater 
uniformity in adopting section 215 and 
a broad cross-section of the industry 
supports this goal. At our November 18, 
2005 technical conference, Michael 
Morris, the Chairman and CEO of 
American Electric Power, Inc., testifying 
on behalf of EEI, stated that: ‘“The 
regional differences should be few 
* * * and the enforcement latitude 
should be small.” Tr. at 77:25-78:1 
(Nov. 18, 2005). His fellow panelists, 
representing various sectors of the 
industry, agreed with his remarks. 

291. The goal of greater uniformity 
does not, however, mean that regional 
differences cannot exist. We agree with 
WECC, NPCC, and others that section 
215 of the FPA provides for exceptions 
from continent-wide uniformity in a 
Reliability Standard. Accordingly, we 
provide guidance on the criteria for 
considering such exceptions. As a 
general matter, we will accept the 
following two types of regional 
differences, provided they are otherwise 
just, reasonable, not undyly 
discriminatory or preferential and in the 

- public interest, as required under the 
statute: (1) A regional difference that is 
more stringent than the continent-wide 
Reliability Standard, including a 
regional difference that addresses 
matters that the continent-wide 
Reliability Standard does not; and (2) a 
regional Reliability Standard that is 
necessitated by a physical difference in 
the Bulk-Power System. 

292. We also recognize that greater 
uniformity cannot be achieved 
overnight. For example, a significant 
number of current regional standards 
have been developed on topics for 
which there is no continent-wide 
standard, but rather only a NERC 
directive that the regions develop a 
particular standard. Over time, we 
would expect that the regional 
differences produced under this 
framework will decline and a set of best 
practices will develop. We would 
expect that any ERO applicant will 
propose a process by which regional 
differences in this and other areas can 
be refined into a set of best practices 
over time. This is particularly important 
for the Reliability Standards that apply 
to regions within an Interconnection. 
Although we encourage the 
development of continent-wide best 
practices, we recognize that greater 
diversity may be appropriate as between 
the Interconnections than within them. 


293. In response to PSNM—TNPC’s 
concern that an abrupt transition to 
uniform Reliability Standards would 
negatively affect grid investment and 
transmission planning efforts, PSNM— 
TNPC has presented no convincing 
argument that this effect would occur. 
We expect that more uniformity of 
requirements could foster new 
investment. We agree, however, that 
those proposing uniform Reliability 
Standards should take into account the 
cost and time needed to achieve 
uniformity. 

294. The Commission does not 
establish here a generic grandfathering 
arrangement that would exempt any 
user, owner or operator from having to 
comply with any change in a Reliability 
Standard or a change resulting from a 


move to another Regional Entity. A user, 


owner or operator must follow the 


Reliability Standards of the ERO and the 


Regional Entity within which it is 
located. The expected level of 
uniformity of continent-wide Reliability 
Standards and of Reliability Standards 
within an Interconnection should 
protect any owner or operator that 
moves from one Regional Entity to 
another from incurring a large cost. _ 


295. Until a proposed regional 
difference is filed by the ERO with the 
Commission and approved by the 
Commission, any ERO-developed and 
Commission-approved continent-wide 
Reliability Standard is in effect and 
enforceable. No regional difference is 
enforceable under section 215 of the 
FPA until it is filed by the ERO with the 
Commission and approved by the 
Commission. 


296. Any regional difference shall be 
considered part of the ERO’s set of 
Reliability Standards. A regional 
difference that is proposed to the 
Commission by the ERO and approved 
by the Commission is an ERO Reliability 
Standard, not a Regional Entity 
Reliability Standard in the sense that 
California Board suggests. . 


297. In response to the Western 
Governments and the California 
Commission, while the Commission 
cannot simply defer to the members of 
the Western Interconnection in regard to 
the establishment of regional Reliability 
Standards for the West, we recognize - 


that there may be justifiable differences 
in a Reliability Standard based on 
physical differences in the electrical 
systems. In addition, we respect the 
rebuttable presumption afforded by 
section 215 of the FPA to a proposal for 
a Reliability Standard from a Regional 
Entity organized on an Interconnection- 
wide basis, as discussed below. 


iv. Rebuttable Presumption for a 
Reliability Standard Proposed by an 
Interconnection-Wide Regional Entity 


298. The proposed rule would require 
the ERO to rebuttably presume that a 
proposed Reliability Standard or a 
modification to a Reliability Standard to 
be applicable on an Interconnection- 
wide basis is just, reasonable, not 
unduly discriminatory or preferential, 
and in the public interest if it is 
proposed by a Regional Entity organized 
on an Interconnection-wide basis. 


Comments 


299. The ISO/RTO Council remarks 
that the rebuttable presumption is only 
an evidentiary presumption, not a 
requirement to accept any proposal. 
While complying with basic due process 
requirements, the ERO has a duty to 
collect information on the advantages 
and disadvantages of any proposed 
Reliability Standard. It states, however, 
that if after completing its due diligence, 
the ERO has not found any information 
rebutting the presumption, the ERO 
would accept the proposal. 

300. WECC and WestConnect ask the 
Commission to clarify the scope of the 
ERO’s authority in reviewing a 
Reliability Standard proposed by an 
Interconnection-wide Regional Entity. 
Both recommend that the ERO be 
required to give substantial weight to 
the statutory presumption and deem it 
rebutted only in the most unusual 
circumstances based upon clear, 
convincing, and documented evidence. 
To accomplish this, WECC proposes a 
modification to the proposed regulation 
stating that, absent a showing based 
upon clear and convincing evidence 
rebutting the presumption, the ERO 
must promptly forward to the 
Commission a proposed Reliability 
Standard entitled to a rebuttable 
presumption. Further, the Regional 
Entity entitled to the rebuttable 
presumption should have an 
opportunity to respond to any evidence 
allegedly rebutting the presumption as 
well as an opportunity to appeal a 
decision not to forward a proposed 
Reliability Standard entitled to a 
rebuttable presumption to the 
Commission. 


\ 


Commission Conclusion 


301. We clarify that the rebuttable 
presumption in section 39.5(b) refers to 
the burden of proof before the ERO. Any 
person objecting to the proposed 
Reliability Standard before the ERO 
would have the burden of 
demonstrating to the ERO that a 
Reliability Standard proposed by an 
Interconnection-wide Regional Entity 
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does not satisfy the ERO criteria for 
approval and is therefore not entitled to 
any presumption. The opportunity for 
the Regional Entity to respond to a 
rebuttal should be set out in the ERO 
Rules, as discussed above under due 
process. If the ERO does not find that 
the presumption is adequately rebutted, 
it must accept the proposed Reliability 

- Standard from a Regional Entity 
organized on an Interconnection-wide 
basis to be just, reasonable, not unduly 
discriminatory or preferential, and in 
the public interest and must submit 
such a proposed Reliability Standard to 
the Commission for approval. 


b. Reliability Standard aucmeen by the 
Commission 


i. Commission Review 
(a) Commission Review Process 


302. The proposed regulations on 
Reliability Standards provided that the 
Commission may approve a proposed 
Reliability Standard by rule or order. 
The NOPR states that the Commission 
anticipates that it will provide notice 
and opportunity for hearing of any 
proposed Reliability Standard or 
modification to a Reliability Standard. 


Comments 


303. The few comments on this 
section generally recommend certain 
refinements to the process outlined in 
the NOPR. LADWP, however, suggests 
that greater detail and precision is 
required in the Final Rule. 

304. NERC generally supports the 
open process for considering a proposed 
Reliability Standard described in the 
NOPR, including the Commission’s plan 
to provide interested parties 
opportunity to comment on a proposed 
Reliability Standard. NERC believes 
that, because of the technical nature of 
a Reliability Standard, a paper hearing 
would provide adequate opportunity for 
interested parties to explain their 
position. Southern recommends that the 
Commission clarify that a proceeding 
regarding a proposed Reliability 
Standard would generally be a paper 
hearing, not a trial-type adjudication. 

305. LADWP asserts that the 
Commission’s statement in the NOPR 
that it “generally anticipates” that it 
will provide notice and opportunity for 
hearing of any proposed Reliability 
Standard is antithetical to the concept of 
due process in the FPA and the 
Administrative Procedure Act (APA).®9 
NiSource also emphasizes the need for 
notice and public comment. 

306. FirstEnergy recommends that the 
Commission adopt an expedited review 


U.S.C. Subchapter Il (2005). 


process for any proposed Reliability 
Standard developed through an ANSI- 
accredited process. A Commission 
hearing is unnecessary for a Reliability 
Standard that was already subject to an 
open stakeholder process. Ontario IESO 
and Progress Energy add that any 
perception that the Commission’s 
review process allows new debate on a 
proposed Reliability Standard would 
weaken participants’ commitment to the 
ERO’s process. 


Commission Conclusion 


307. In response to the comments of 
NERC and Southern, although the 
Commission agrees that it is likely that 
most proposed Reliability Standards 
would be decided on a paper hearing, 
we will not eliminate the possibility of 
setting a proposed Reliability Standard 
for a trial-type hearing before an 
Administrative Law Judge, if 
appropriate. 

308. With regard to the comments an 
NiSource and LADWP, we note that 
section 215(c)(2)(D) of the FPA 
specifically requires the ERO to provide 
for reasonable notice and opportunity 
for public comment in developing a 


Reliability Standard. In contrast, section 


215 does not specifically require that 
the Commission provide notice and an 
opportunity for public comment when 
reviewing a Reliability Standard 
proposed by the ERO. We will, however, 
provide notice and opportunity for 
public comment except in extraordinary 
circumstances. We note that section 215 
of the FPA provides for an ERO 
Reliability Standard development 
process open to the participation of 
affected entities and do not want to 
encourage these entities to bypass that 
process in anticipation of raising 
concerns only with the Commission. 
Except in extraordinary circumstances, 
we expect persons commenting to the 
Commission about a proposed 
Reliability Standard to explain how they 
presented their views of the proposed 
Reliability Standard in the ERO or 
Regional Entity process and the result. 

309. FirstEnergy asks the Commission 
to develop an expedited review process 
for all proposed Reliability Standards. 
While it may be appropriate to expedite 
the process for a particular proposed 
Reliability Standard, we will not 
establish a special expedited process at 
the Commission for all proposed 
Reliability Standards in the Final Rule. 
The Commission may choose to have, or 
the ERO or others may petition for, an 
expedited review of a particular 
proposed Reliability Standard which 
may include waiver of our normal 
procedure for notice and an opportunity 
for comment. 


(b) Legal Standard of Review of a 
Proposed Reliability Standard 


310. The Commission asked for 
comments on how the legal standard of 
review, i.e., whether a proposed 
Reliability Standard is ‘just, reasonable, 
not unduly discriminatory or 
preferential, and in the public interest,” 
should be applied to review of a 
proposed Reliability Standard.%° 


Comments 


311. Comments vary on how the 
Commission should apply the standard 
of review. Some commenters offer a 
general principle while others suggest 
multi-part tests. Some commenters 
recommend that the Commission 
presume that a proposed Reliability 
Standard vetted through an ANSI- 
certified process meets the standard of 
review. 

312. EEI states that the Commission 
should remain flexible in applying the 
statutory standard of review to a 
proposed Reliability Standard. 
According to EEI, a Reliability Standard 
should be based on technical and 
operational factors, and not vary with 
facility ownership. SMA and Oklahoma 
Commission suggest that the ERO 
should have the burden of 
demonstrating that a proposed 
Reliability Standard satisfies the 
statute’s legal standard. 

313. Some commenters offer an 
overarching principle. For example, 
Southern and SERC suggest that, to 
satisfy the legal standard of review, a 
proposed Reliability Standard should 
promote the reliability of the Bulk- 
Power System. NYSRC remarks that the 
Commission should apply a general 
rule, such as, “reasonably necessary to 
maintain an adequate level of reliability 
of the bulk power system.” 

314. Other commenters offer separate 
analysis for the three elements of the 
standard of review ‘‘just and 
reasonable,” “undue discrimination”’ 
and ‘‘public interest.” For example, 
APPA recommends that the 
Commission consider whether a 
proposed Reliability Standard is fair, 
whether it unjustifiably discriminates in 
its application among users of the Bulk- 
Power System and whether it furthers 
the public good. FRCC states that the 
proposed Reliability Standard must also 
not tilt the playing field in favor of a 
particular competitor or group of 
competitors. Alcoa and ERCOT suggest 
that the Commission should weigh the 
reliability benefits provided by a 
Reliability Standard with the overall 
cost or impact of compliance. 


90 NOPR at P 55. 
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315. FRCC recommends that, for the 
Commission to find a proposed 
Reliability Standard to be just and 
reasonable, the ERO must demonstrate 
that its proposal is reasonably necessary 
to achieve a legitimate reliability 
objective and not unduly expensive or 
burdensome relative to the benefits of 
the objective. FRCC suggests that the 
ERO should have to include with its 
submission an analysis of the costs, 
risks and benefits of each proposed 
Reliability Standard to add economic 
rigor to the Reliability Standard 
development process. For the 
Commission to find a proposed 
Reliability Standard to be not unduly 
discriminatory, no entity or group of 
entities should be required to bear costs 
that are disproportionate to the efficient 
costs of achieving reliability. EEI states 
that if the Commission finds that a 
proposed Reliability Standard may have 
an unduly discriminatory impact that is 
unrelated to technical or operational 
requirements, it should remand the 
proposed Reliability Standard to the 
ERO to determine whether the same 
level of reliability can be achieved in a 
non-discriminatory way. 

316. NRECA proposes that the 
Commission determine whether (1) a 
proposed Reliability Standard would 
accomplish its intended effect in an 
efficient and effective manner (just and 
reasonable); (2) entities that are 
similarly situated receive similar or 
comparable treatment, and appropriate 
differences are recognized for entities 
that are not similarly situated (not 
unduly discriminatory); and (3) the 
reliability benefits are achieved in a 
manner that does not undermine, but 
may further, other legitimate objectives 
(public interest). Further, the . 
Commission should ensure that a 
proposed Reliability Standard does not 
unnecessarily burden small utilities that 
minimally impact reliability. 

317. Alcoa comments that a proposed 
Reliability Standard should meet the 
following additional criteria: (1) The 
proposal is grounded in sound 
transmission engineering principles; (2) 
its requirements are clearly and 
unambiguously stated; and (3) it is not 
unduly burdensome or beneficial with 
respect to any particular class of 
operators, stakeholders, or end users. 

318. The ISO/RTO Council identifies 
numerous factors for the Commission to 
consider, including: (1) Is the particular 
proposed Reliability Standard the best 
way to define and measure the intended 
reliability objective and has the ERO 
evaluated the consequential impacts of 
the Reliability Standard? (2) Have any 
conflicts between the proposed 
Reliability Standard and approved 


able to implement the proposed 
Reliability Standard in a relatively 
uniform manner? and (4) Is the 
proposed Reliability Standard capable 
of being implemented and enforced in 
other affected countries as well as the 
United States? : 

319. Numerous commenters ask that 
the Commission defer to the technical 
expertise of the industry if a proposed 
Reliability Standard is developed 
through an ANSI-certified (or other 
open and fair) stakeholder process.?1 
They explain that an ANSI-certified 
process will have important attributes, 
including due process, openness, and 
balance, and will result in the most 
technically sound Reliability Standards. 
Some of these commenters 97 
recommend that the Commission 
establish a rebuttable presumption that 
a Reliability Standard developed 
through an ANSI-accredited process 
satisfies the legal standard. 


Commission Conclusion 


320. We find informative the 
recommendations of commenters on 
criteria for reviewing a proposed 
Reliability Standard, particularly on 
how to apply the legal standard of 
review, “just, reasonable, not unduly 
discriminatory or preferential, and in 
the public interest.”’ Although we will 
not adopt every test that commenters. 
propose, we do provide here general 
guidance regarding how the 
Commission will review a proposed 
Reliability Standard. 

321. The proposed Reliability 
Standard must address a reliability 
concern that falls within the 
requirements of section 215 of the FPA. 
That is, it must provide for the reliable 
operation of Bulk-Power System 
facilities. It may not extend beyond 
reliable operation of such facilities or 
apply to other facilities. Such facilities 
include all those necessary for operating 
an interconnected electric energy 
transmission network, or any portion of 
that network, including control systems. 
The proposed Reliability Standard may 
apply to any design of planned 
additions or modifications of such 
facilities that is necessary to provide for 
reliable operation. It may also apply to 
Cybersecurity protection. 

322. The proposed Reliability 
Standard may impose a requirement on 
any user, owner, or operator of such 
facilities, but not on others. 

323. In considering whether a 
proposed Reliability Standard is just 


91 See, e.g., AEP, NARUC, NERC, Northeast 
Utilities, Progress Energy, PSEG Companies, Santee 
Cooper, SoCalEd, TVA and Ontario IESO. 

92 See, e.g., NERC, Santee Cooper and SoCalEd. 


tariffs been resolved? (3) Will entities be 


and reasonable, we will consider the 
following general factors, as well as 
other factors that are appropriate for the 
particular Reliability Standard 
proposed. 

324. The proposed Reliability 
Standard must be designed to achieve a 
specified reliability goal and must 
contain a technically sound means to 
achieve this goal. Although any person 
may propose a topic for a Reliability 
Standard to the ERO, in the ERO’s 
process, the specific proposed 
Reliability Standard should be 
developed initially by persons within 
the electric power industry and 
community with a high level of 
technical expertise and be based on 
sound technical and engineering 
criteria. It should be based on actual 
data and lessons learned from past 
operating incidents, where appropriate. 
The process for ERO approval of a 
proposed Reliability Standard should be 
fair and open to all interested persons. 

325. The proposed Reliability 
Standard should be clear and 
unambiguous regarding what is required 
and who is required to comply. Users, 
owners, and operators of the Bulk- 
Power System must know what they are 
required to do to maintain reliability. 

326. The possible consequences, 
including range of possible penalties, 
for violating a proposed Reliability 
Standard should be clear and 
understandable by those who must 
comply. 

327. There should be a clear criterion 
or measure of whether an entity is in 
compliance with a proposed Reliability 
Standard. It should contain or bé 
accompanied by an objective measure of 
compliance so that it can be enforced 
and so that enforcement can be applied 
in a consistent and non-preferential 
manner. 

328. The proposed Reliability 
Standard does not necessarily have to 
reflect the optimal method, or ‘‘best 
practice,” for achieving its reliability 
goal without regard to implementation 
cost or historical regional infrastructure 
design. It should however achieve its 
reliability goal effectively and 
efficiently. 

329. The proposed Reliability 
Standard must not simply reflect a 
compromise in the ERO’s Reliability 
Standard development process based on 
the least effective North American 
practice—the so-called “lowest common 
denominator’’—if such practice does not 
adequately protect Bulk-Power System 
reliability. Although the Commission 
will give due weight to the technical 
expertise of the ERO, we will not 
hesitate to remand a proposed 
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Reliability Standard if we are convinced 
it is not adequate to protect reliability. 

330. A proposed Reliability Standard 
may take into account the size of the 
entity that must comply with the 
Reliability Standard and the cost to 
those entities of implementing the 
proposed Reliability Standard. 
However, the ERO should not propose 
a “lowest common denominator” - 
Reliability Standard that would achieve 
less than excellence in operating system 
reliability solely to protect against 
reasonable expenses for supporting this 
vital national infrastructure. For 
example, a small owner or operator of 
the Bulk Power-System must bear the 
cost of complying with each Reliability 
Standard that applies to it. 

331. A proposed Reliability Standard 
should be designed to apply throughout 
the interconnected North American 
Bulk-Power System, to the maximum 
extent this is achievable with a single 
Reliability Standard. The proposed 
Reliability Standard should not be based 
on a single geographic or regional model 
but should take into account geographic 
variations in grid characteristics, terrain, 
weather, and other such factors; it 
should also take into account regional 
variations in the organizational and 
corporate structures of transmission 
owners and operators, variations in 
generation fuel type and ownership 
patterns, and regional variations in 
market design if these affect the 
proposed Reliability Standard. 

332. As directed by section 215 of the 
FPA, the Commission itself will give 
special attention to the effect of a 
proposed Reliability Standard on 
competition. The ERO should attempt to 
develop a proposed Reliability Standard 
that has no undue negative effect on 
competition. Among other possible 
considerations, a proposed Reliability 
Standard should not unreasonably 
restrict available transmission capability 
on the Bulk-Power System beyond any 
restriction necessary for reliability and 
should not limit use of the Bulk-Power 
System in an unduly preferential 
manner. It should not create an undue 
advantage for one competitor over 
another. 

333. In considering whether a 
proposed Reliability Standard is just 
and reasonable, the Commission will 
consider also the timetable for 
implementation of the new 
requirements, including how the 
proposal balances any urgency in the 
need to implement it against the 
reasonableness of the time allowed for 
those who must comply to develop the 
necessary procedures, software, 
facilities, staffing or other relevant 
capability. 


334. Further, in considering whether 
a proposed Reliability Standard meets 
the legal standard of review, we will 
entertain comments about whether the 
ERO implemented its Commission- 
approved Reliability Standard 
development process for the 
development of the particular proposed 
Reliability Standard in a proper manner, 
especially whether the process was 
open and fair. However, we caution that 
we will not be sympathetic to arguments 
by interested parties that choose, for 
whatever reason, not to participate in 
the ERO’s Reliability Standard 
development process if it is conducted 
in good faith in accordance with the 
procedures approved by the 
Commission. 

335. Finally, we understand that at 
times development of a proposed 
Reliability Standard may require that a 
particular reliability goal must be 
balanced against other vital public 
interests, such as environmental, social 
and other goals. We expect the ERO to 
explain any such balancing in its 
application for approval of a proposed 
Reliability Standard. 

336. In addition to the factors above, 
in considering a Reliability Standard 
originally developed by a Regional 
Entity for application only within its 
own region, the Commission will 
consider other appropriate factors in 
determining if the proposed Reliability 
Standard is just and reasonable, not 
unduly discriminatory or preferential, 
and in the public interest. These" 
include, but are not necessarily limited 
to, whether a regional difference is 
necessary or appropriate to maintain 
reliability and whether such a regional 
difference would affect reliable 
operation in another region. The ERO 
should also examine such factors in its 
consideration of such a regional 
proposal. 

337. In applying the legal standard to 
review of a proposed Reliability 
Standard, the Commission will consider 
the general factors above. The ERO 
should explain in its application for 
approval of a proposed Reliability 
Standard how well the proposal meets 
these factors and explain how the 
Reliability Standard balances conflicting 
factors, if any. The Commission may 
consider any other factors it deems 
appropriate for determining if the 
proposed Reliability Standard is just 
and reasonable, not unduly 
discriminatory or preferential, and in 
the public interest. The ERO applicant 
may, if it chooses, propose other such 
general factors in its ERO application 
and may propose additional specific 
factors for consideration with a 


particular proposed Reliability 
Standard. 

338. We reject the notion that we 
should presume that a proposed 
Reliability Standard developed through 
an ANSI-certified process automatically 
satisfies the statutory standard of 
review. In this regard, we agree with EE] 
and others that the development ofa ~ 
Reliability Standard through the ERO’s 
stakeholder process is no guarantee that 
a proposed Reliability Standard does 
not have a discriminatory impact or 
negative effect on competition even if 
the proposal meets its technical or 


operational objective. 
ii. Due Weight to Technical Expertise of - 


the ERO and a Regional Entity 
Organized on an Interconnection-Wide 
Basis 


339. Consistent with the statute, the 
NOPR proposed that the Commission 
shall give due weight to the technical 
expertise of the ERO or a Regional 
Entity organized on an Interconnection- 
wide basis. 


Comments 


340. NERC comments thatthe 
Commission is correct in recognizing 
that due weight should be given to the 
technical content of a Reliability 
Standard proposed by the ERO or a 
Regional Entity organized on an 
Interconnection-wide basis. However, 
the ISO/RTO Council and others 
question what it means to give such 
“due weight.”’ PacifiCorp and APPA 
suggest that providing “due weight” 
means that the Commission will 
rebuttably presume that a Reliability 
Standard proposed by an 
Interconnection-wide Regional Entity is 
just, reasonable, not unduly 
discriminatory or preferential, and in 


the public interest. PacifiCorp asks the 


Commission to clarify that it will 
approve such a proposed Reliability 
Standard in the absence of a specific 
finding that it would detrimentally 
affect competition to a substantial 
degree. APPA believes that the ~ 


requirement that the ERO rebuttably 


presume the justness and 
reasonableness of an Interconnection- 
wide Regional Entity’s proposal implies 


that the Commission must give the same | 


rebuttable presumption. 

341. The ISO/RTO Council, in 
contrast, comments that EPAct does not 
direct the Commission to afford either 
the ERO or any Regional Entity the 
benefit of any presumption that a 
proposed Reliability Standard is just 
and reasonable. It is concerned that the 
ERO not become an automatic pass- 
through mechanism for all Reliability 
Standards proposed by any Regional 
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Entity organized on an Interconnection- 
wide basis. 


342. The Oklahoma Commission asks 

that the Commission not interpret the 
- statutory grant of deference as a’shift in 

the burden of proof; instead, the entity 
with the expertise should provide 
support for its proposal. Similarly, SMA 
suggests that the entity submitting a 
proposed Reliability Standard should 
have the burden of proof, just as the 
filing party has the burden of proof in 
an FPA section 205 or section 206 
proceeding. 


343. NiSource requests clarification of 
the extent to which the Commission 
will give due weight to the technical 
expertise of a Regional Entity organized 
on an Interconnection-wide basis. 
Section 38.4(b)(1) of the proposed 
regulation makes clear that the 
Commission will give deference to the 
ERO for both a new and a modified 
proposed Reliability Standard. For a 
Regional Entity, however, proposed 
section 38.4(b)(2) refers to deference 
“with respect to a Reliability Standard.” 
NiSource assumes the Commission 
intends to apply that deference to both 
a new and a modified proposed 
Reliability Standard, but requests 
clarification on that point. 


Commission Conclusion 


344. The Commission adopts the 
provisions on due weight as proposed in 
the NOPR. The Commission will give 
due weight to the ERO and a Regional 
Entity organized on an Interconnection- 
wide basis with respect to their 
technical expertise. 


345. We do not agree that giving due 
weight means a rebuttable presumption 
that the Reliability Standard meets the 
statutory requirement of being just, 
reasonable, not unduly discriminatory 
or preferential, and in the public 
interest. Rather, we agree with the 
Oklahoma Commission and SMA that. 
the ERO must justify to the Commission 
its contention that the proposed 
Reliability Standard or proposed 
modification to a Reliability Standard is 
just, reasonable, not unduly 
discriminatory or preferential, and in 
the public interest. 


346. Regarding the request for 
clarification by NiSource, we confirm 
that we will give due weight to the 


technical expertise of a Regional Entity 


organized on an Interconnection-wide 
basis with respect to either a proposed 
Reliability Standard modification or a 
new proposed Reliability Standard. The 
Final Rule reflects this in section 
39.5(c)(2). 


iii. Due Weight to the Technical” 
Expertise of a Regional Entity Not — 
Organized on an Interconnection-Wide 
Basis . 


347. The Commission interpreted 
‘sections 215(d)(2) and (3) of the FPA as 
not requiring the Commission to accord 
any additional weight to the technical 
expertise of a Regional Entity not 
organized on an Interconnection-wide 
basis and not creating a rebuttable 
presumption with regard to the 
reasonableness of a Reliability Standard 
proposed by the ERO or proposed to it 
by such a Regional Entity for ERO 
consideration. 


Comments 


348. Many commenters suggest that 
the Commission should also give due 
weight to the technical expertise of a 
Regional Entity not organized on an 
Interconnection-wide basis.°* They note 
that, while the Commission is not * 
required to give such due weight, 
nothing in section 215 precludes the 
Commission from doing so in 
appropriate circumstances. 
MidAmerican suggests that the 
Commission give appropriate deference 
to the technical expertise of a Regional 
Entity that represents a significant 
portion of the Eastern Interconnection 
without being an Interconnection-wide 
organization. In a similar vein, 
Northeast Utilities asserts that the 
extension of deference by Congress to an 
Interconnection-wide Regional Entity 
should not be read as a directive that a 
Regional Entity that is smaller in scope 
is entitled to no deference at all. Rather, 
the Commission should recognize that 
certain organizations that are not 
Interconnection-wide have a long 
history of developing more stringent 
standards for regions that seek more 

reliable service or have unique local 
circumstances. 

349. According to the New York 
Companies, the Commission’s 
interpretation that only an 
Interconnection-wide Regional Entity is 


_ statutorily entitled to due weight would 


result in two classes of Regional Entities 
and would disadvantage Regional 
Entities that are in a large, complex 
Interconnection where regional 
technical expertise is valuable. NYSRC 
and Dairyland contend that the 
Commission should provide due 
deference to all Regional Entities since 
they must satisfy the certification 
criteria applicable to the ERO. 


93 NOPR at P 46. 

94 See, e.g., Ameren, California ISO, Diaryland, 
MidAmerican, MISO Owners, NE Pool Participants, 
New York Companies, NiSource, NYSRC, New York 
ISO and TANC. 


350. FRCC and Southern comment 
that a Reliability Standard proposed by 
a Regional Entity not organized on an 
Interconnection-wide basis must be 
approved by the ERO. Further, EPAct 
requires the Commission to give due 
weight to the ERO’s determinations. 
Therefore, when reviewing such a 
proposed Reliability Standard, the 
Commission must give due weight to 
the underlying technical determinations 
made by the ERO because the proposal 
will have undergone ERO review and 
approval. 


Commission Conclusion 


351. The statute provides that in the 
case of a Reliability Standard proposed 


_ by a Regional Entity organized on an 


Interconnection-wide basis the 
Commission should give due weight to 
the technical expertise of that Regional 
Entity. The statute does not provide for - 
similar treatment for a Regional Entity 
that is not organized on an 
Interconnection-wide basis. However, as 
a practical matter, the Commission will 
give appropriate weight to the expertise 
of any Regional Entity, and in all cases 
a proposed Reliability Standard must be 
supported by the record. As stated 
above, ‘the statute also provides for a 
“rebuttable presumption” by the ERO 
that a proposed Reliability Standard 
from an Interconnection-wide Regional 
Entity is just and reasonable but does 
not provide for similar treatment for a 
Regional Entity that is not organized on 
an Interconnection-wide basis. 
Accordingly, no such presumption shall 
apply for Regional Entities that are not 
organized on an Interconnection-wide 
basis. 


iv. No Deference on Competition 


352. Consistent with the statute, the 
proposed regulations provided that the 
Commission shall not defer to the ERO 
or a Regional Entity with respect to the 
effect of a proposed Reliability Standard 
on competition. The NOPR asked how. 
the Commission should define 
competition in this context and asked 
for examples of the effects of a 
Reliability Standard on competition. 


Comments 


353. Commenters explain that 
reliability and competition are 
intrinsically linked. They provide 
several examples of the possible effects 
of a Reliability Standard on 
competition. Commenters provide 
varying definitions of competition. 
Substantive comments on this section 
are grouped into three categories: (a) 
Linkage between reliability and 


95 NOPR at P 48. 
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competition; (b) definition of 
competition; and (c) Commission 
weighing of competitive effects. 


(a) Linkage Between Reliability and 
Competition 

354. Many commenters emphasize the 
close link between reliability and 
competition.%¢ EEI and Entergy remark 
that it is difficult to define a Reliability 
Standard that has no impact on 
competition. The ISO/RTO Council 
explains that a Reliability Standard can 
adversely impact competition either by 
creating a preference for one market 
participant over another (by defining the 
limits within which market participants 
compete) or by driving an outcome that 
eliminates the ability of the market to 
respond to reliability needs with 
market-oriented solutions. 

355. NERC notes that it currently uses 
five market-reliability interface 
principles in developing a Reliability 
Standard: (1) The planning and 
operation of bulk electric systems shall 
recognize that reliability is an essential 
requirement of a robust economy; (2) a 
Reliability Standard shall not give any 
market participant an unfair competitive 
advantage; (3) a Reliability Standard 
shall neither mandate nor prohibit any 
specific market structure; (4) a 
Reliability Standard shall not preclude 
market solutions to achieving 
compliance with that Reliability 
Standard; and (5) a Reliability Standard 
shall not require the public disclosure of 
commercially sensitive information. 

356. Commenters identify numerous 
examples of the effects a Reliability 
Standard may have on competition. EEI, 
SPP and others identify the 
transmission loading relief curtailment 
practice as an example of a Reliability 
Standard that affects competition. SPP 
states that there are a number of market- 
based solutions to relieving congestion 
but each has different results in 
reliability and market outcomes. EEI 
also identifies as examples line rating 
methodologies, generator testing 
requirements and calculation of 
available transfer capability. 

357. TAPS identifies the treatment of 
inadvertent exchange and energy 
imbalance as a Reliability Standard that 
has an effect on competition. 
Inadvertent interchange between control 
areas may be returned in kind, while 
non-control area utilities are subject to 
unduly burdensome penalties for energy 
imbalances outside a narrowly defined 


range. 
358. CenterPoint comments that the 
link between reliability and competition 


6 See. e.g., AEP, Ameren, Exelon, National Grid, 
NERC, Santee Cooper and SPP. 


is exemplified by a Reliability Standard 
mandating the provision of reactive 


' power by generating units connected to 


the grid. While necessary for reliable 
operation of the grid, generators could 
argue that such a Reliability Standard is 
anticompetitive because it may not 
allow them to supply as many 
megawatts to the grid as they would be 
able to supply absent the Reliability 
Standard or would otherwise reduce the 
generators’ operating margins. 

359. SoCalEd identifies reliability- 
must-run (RMR) generation and local 
area reliability service (LARS) as 
examples of Reliability Standards that 
can affect competition. SoCalEd states 
that the designation of generators as 
RMR and LARS generation can result in 
market power for these resources, to the 
detriment of the wholesale market and_ 
customers. 


(b) Definitions of Competition 


360. While commenters suggest 
varying definitions of “competition,” 
many focus on multiple sellers serving 
a market. For example, EPSA states that, 
fundamentally, competition means the 
rivalry among multiple businesses to 
supply potential customers with a 
particular product or service within a 
given market. Generally, a Reliability 
Standard that would influence anyone’s 
opportunity to compete, or to benefit 
from such competition, can be said to 
affect competition, although the 
significance of the impact will vary. 
EPSA states that the Commission should 
also consider whether a proposed 
Reliability Standard would increase 
operating costs, reduce available 
transmission capacity, deter flexible 
operations, ensure timely access to 
information, or deter new eitry. 

- 361. SPP and AEP would define 
“competition” as a business 
environment in which more than one 
supplier can potentially serve a market 
with like products and services and the 
customer has the ability to choose the 
supplier that best serves its needs. 
APPA describes competition as the 
“availability or price of transmission 
service or bulk power supplies to a user 
or class of users of the bulk power 
system.” 

362. NARUC suggests defining 
“competition” for the evaluation of a 
proposed Reliability Standard as 
“commercial activities within the 
electric industry that are limited in 
some way by the physical limitations of 
the bulk power system.” 

363. Exelon quotes an American 
Heritage Dictionary definition of 
competition but also adds the following 
electricity-market-specific 
characteristics: (1) Many suppliers 


_ Standard requires the provision of a 


accessing the transmission system to 
market diverse products to customers; 
(2) available information about access 
and cost that allows market participants 
to identify and allocate commercial 
risks; (3) efficient physical market 
structures and operations that provide a 
strong platform for the development of 
financial markets; (4) minimized market 
entry and exit costs; (5) all interested 
parties are permitted to invest in and 
create new infrastructure; and (6) a 
marketplace free from undue 
discriminatory treatment. 

364. American Transmission and. 
others focus on whether the impact of 
a Reliability Standard on market 
participants would result in undue 
discrimination. ELCON states the effect 
of a Reliability Standard on competition 
lies in the ability of a market participant 
to use the Reliability Standard to 
influence the price of a transaction or 
discriminate against a competitor, or to 
give preferential treatment to one class 
of market participants. Entergy 
recommends that the Commission focus 
its reviews on ensuring that the 
proposed Reliability Standard does not 
have an unduly discriminatory impact 
on a particular class of customers. 

365. The New York Companies 
suggest that competition be defined as 
the existence of “effective”’ competition. 
For example, if a specific Reliability 


service that only a few entities can 
provide, the Reliability Standard should 
consider whether there are any barriers 
to the provision of that service in a 
competitive manner. If so, the 
Commission must determine if this 
service should be provided on a cost-of- 
service basis rather than on a 
competitive basis. 

366. AWEA recommends that the 4 
Commission apply the classical criteria 
of “perfect” competition. Thus, any 
Reliability Standard that reduces the 
number of buyers or sellers, creates 
barriers to entry or exit, reduces the 
information available to the market, or 
increases transaction costs should be 
deemed to harm competition. Such 
harm to competition must be weighed 
against the reliability benefits—except 
for discrimination which must not be 
balanced against other factors. 

367. Other commenters, such as 
Ameren, FRCC and MidAmerican, state 
that the Commission should evaluate 
the effect of a proposed Reliability 
Standard on competition on a case-by- 
case basis. Ameren suggests that the 
Commission decide for each proposed | 
Reliability Standard whether it would 
effect competition in an unreasonable 
way. 
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368. TAPS notes that competition 
takes place not only through prices, but 
also through the quality of service. The 
Commission must consider the 
competitive impact of a Reliability 
Standard in the context of retail and 
wholesale markets, as well as in the 
context of other jurisdictional tariffs, 
rate schedules, rules and policies, and 
business practices. 

369. Kansas City P&L states that 
Reliability Standards should be based 
on the physical limitations and 
operational parameters of the Bulk- 
Power System for reliable, stable 
operation. Rules, regulations and policy 
that determine the market actions 
necessary to conduct business, 
including promoting competition, 
should follow the framework and 
structures created by the Reliability 
Standards, not vice-versa. 


(c) Commission Weighing of 
Competitive Effects 


370. Commenters offer various 
prescriptions regarding how the 
Commission should weigh competitive 
effects when reviewing a proposed 
Reliability Standard. Ohio Commission 
and others emphasize that system 
reliability is paramount and should not 
be compromised. International 
Transmission comments that Reliability 
Standards are not a barrier to 
competition but, rather, support 
competition since reliability is the basis 
on which competitive markets are built. 
Thus, incidental effects on competition 
cannot be allowed to overrule the need 
for strong Reliability Standards. 

371. National Grid comments that the 
Commission’s assessment of the 
competitive effects of a proposed 
Reliability Standard should involve a 
traditional balancing of various factors, 
and the Commission should approve a 
proposed Reliability Standard that 
» meets a reliability need as long as it 
would not unduly harm competition. 

372. Old Dominion comments that the 
Commission should prefer Reliability 
Standards that promote competition, 
while rejecting or correcting Reliability 
Standards that harm competition. 
NRECA comments that, rather than 
reject a proposed Reliability Standard 
out of concern for the effect it may have 
on competition, it is more appropriate 
for the Commission to change market 
rules under FPA section 206. It is easier 
for entities to adapt to a new Reliability 
Standard than it is for the Commission 
to compensate consumers for the 
enormous economic disruption caused 
by a widespread outage on the Bulk- 
Power System. 

373. MISO comments that the 
Commission should ensure that 


Reliability Standards are compatible 
with competitive energy markets. 
However, SERC and TVA are concerned 
that reliability not be made secondary to 
the promotion of competitive markets. 
SoCalEd and National Grid similarly 
note that effects on competition in non- 
formal, bilateral markets must be 
considered, and any evaluation of 
effects on competition should not be 
limited to an assessment of organized 
electricity markets under RTOs or ISOs. 

374. CenterPoint asserts that it is 
appropriate and in the public interest 
for Reliability Standards to affect 
competition in certain instances. It 
states that the Commission and the ERO 
cannot unreasonably discriminate 
among competitors, but it is reasonable 
and in the public interest, and 
consistent with the intent of EPAct, to 
establish Reliability Standards that 
afford an advantage to competitors that 
enhance the reliability of the grid over 
competitors that do not. 

375. NARUC and others note that 
NERC’s existing standards development 
process works to minimize the impact of 
Reliability Standards on competition by 
working closely with NAESB, which 
establishes business practice standards. 
Others, such as MidAmerican and PSEG 
Companies, recommend that the 
Commission use the processes 
developed jointly by NERC and NAESB 
as an appropriate indication of the 
demarcation between the reliability and 
commercial aspects of the Bulk-Power 
System. 


Commission Conclusion 


376. While it is clear that reliability 
and competition may be intrinsically 
linked at times, the Commission 
declines to adopt a generic test to 
balance reliability and competition 
concerns in the absence of specific facts. 
We will evaluate the effects of a 
proposed Reliability Standard on 
competition on a case-by-case basis. 

377. Although comments on how to 
define competition have been 
informative, we conclude that no such 


. definition is necessary in the Final Rule. 


No single definition appears sufficient 
to cover all the relevant bases for 
evaluating a proposed Reliability 
Standard’s effect on competition. 

378. In approving a Reliability 
Standard, we will ensure that it does not 
have the implicit effect of either 
favoring or thwarting either bilateral or 
organized markets. At the same time, we 
will also ensure that a proposed 
Reliability Standard does not unduly 
favor either individual participants or 
certain classes of participants, as 
required by the statute. Accordingly, we 
will balance any conflict between a 


proposed Reliability Standard and 
competition on a case-by-case basis. 


c. Effective Date 
379. The proposed regulations 


-provided that an approved Reliability 


Standard or a modification to a 
Reliability Standard shall take effect ‘“‘as 
approved by the Commission.” 

380. MidAmerican asks that the 
Commission revise the provision to state 
that a Reliability Standard shall take 
effect ‘“‘when approved by the 
Commission.” 


Commission Conclusion 


381. We decline to make the 
requested change because, in accepting 
a Reliability Standard, the Commission 
may find it necessary to phase-in certain 
requirements due to the costs and 
difficulties of implementation, or 
because a sudden changeover could 
have a negative impact on reliability. 
Therefore, we decline to change the 
Final Rule from “as” to “when.” 


d. Remand of a Proposed Reliability 
Standard 


382. The FPA authorizes the 
Commission to remand a proposed 
Reliability Standard to the ERO if it 
determines that it does not meet the 
legal standard of review. The NOPR 
attempted to better define the precise 
nature of this remand authority, as well 
as the requirements for international 
coordination of remand, and for setting 
deadlines on remand. 


i. Remand 


383. Consistent with the statute, the 
NOPR proposed that the Commission 
would remand to the ERO for further 
consideration a proposed Reliability 
Standard or proposed modification to a 
Reliability Standard that the 
Commission disapproves in whole or in 
part. 


Comments 


384. NERC comments that, while it 
supports the proposed remand 
provision, the Commission is not 
authorized to rewrite the rejected 
Reliability Standard. Rather, the ERO 
should be able to apply its technical 
expertise to all phases of the drafting of 
a proposed Reliability Standard. 

385. IEEE recommends that, when 
remanding a proposed Reliability 
Standard or a proposed modification to 
an existing Reliability Standard, the 
Commission make clear any technical 
objections that it has with the proposal 
so that its concerns may be properly 
addressed on remand. 

386. South Carolina E&G and 
Southern ask the Commission to clarify 
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that the ERO, when deliberating on a 
remanded Reliability Standard, must 
allow affected parties to fully participate 
through an ANSI-certified stakeholder 
process. 

387. Old Dominion states that the 
Commission should not only be able to 
remand a proposed Reliability Standard 
but also be allowed to reject it. 
‘However, the Commission should only 
reject or remand a proposed Reliability 
Standard if an interim Reliability 
Standard is in place, or if the proposed 
Reliability Standard does not address a 
vital reliability concern. It states that, 
where the Commission rejects or 
remands a proposed Reliability 
Standard, it should do so with specific 
direction for a revised or alternative __ 
Reliability Standard to be proposed 
within a reasonable time. 

388. SERC, TVA, and Santee Cooper 
recommend that the Commission not 
remand a Reliability Standard absent a 
clear showing of a failure of the ERO’s 
Reliability Standard approval process 
because a Reliability Standard proposed 
by the ERO will have already been 
- through due process with open 
participation by all stakeholders. 

389. Hydro-Québec comments that the 
Commission should remand a 
Reliability Standard to the ERO only if 
the ERO is the only entity permitted to 
propose a Reliability Standard to the 
Commission. However, if a Regional 
Entity may submit a proposed 
Reliability Standard directly to the 
Commission, the Commission should 
remand the proposal to the Regional 
Entity. 

‘Commission Conclusion 


390. The Commission adopts the 
substance of the NOPR’s provisions on 
remand of a proposed Reliability 
Standard. We will either accept or 
remand a proposed Reliability Standard. 
If we remand a proposed Reliability 
Standard or a proposed modification to 
a Reliability Standard, we intend to 
specify our concerns so that the ERO 
can address them. We disagree with 
SERC and others that the Commission 
should not remand a proposed 
Reliability Standard or a proposed 
modification to a Reliability Standard 
absent a clear showing of a failure of the 
ERO’s Reliability Standard development 
process. Because the Commission has a 
responsibility to ensure that a proposed 
Reliability Standard or modification to a 
Reliability Standard is just, reasonable, 

* not unduly discriminatory or 
preferential, and in the public interest— 
as well as assess its effects on 
competition—we will not so limit our 
ability to remand. 


391. Old Dominion does not explain 
the meaning of a “rejected’”’ Reliability 
Standard or the difference between 
remand and rejection. We assume Old 
Dominion refers to a proposed 
Reliability Standard that we find to be 
wholly inappropriate. In the unlikely 
event of such a rejection, the 
Commission would provide any specific 
direction necessary to ensure that 
reliability is protected. 

392. Hydro-Québec’s concern is moot 
because a Regional Entity cannot submit 
a Reliability Standard directly to the 
Commission. 


ii. International Coordination of 
Remands 


393. The NOPR asked for comment on 
whether the Final Rule should specify a 
process for notifying all relevant 
regulatory authorities when a proposed 
Reliability Standard is remanded to 
ensure that all concerns of such 
regulatory authorities are addressed 
prior to resubmission of the Reliability 
Standard.9” The NOPR also asked 
commenters to discuss the implications 
of the remand by an authority in Canada 
of a Reliability Standard that has been 
approved by the Commission. 


Comments 


394. All commenters agree that 
international coordination on remand of 
a Reliability Standard is extremely 
important. They differ on whether the 
Commission should address such 
coordination in the Final Rule or 
whether this issue is better addressed at 
the time the ERO files its application. 
As a third option, some Canadian 
commenters suggest that coordination 
between Canadian and United States 
jurisdictions is more properly the 
subject of an international agreement 
directly between the respective 
regulatory authorities. Further, 
commenters differ on whether an 
approved Reliability Standard should go 
into effect if an authority in another 
country remands the Reliability 
Standard. 

395. BCTC, SoCalEd, and PSEG 
Companies believe that the Final Rule 
should require the ERO to notify all 
relevant regulatory authorities when a 
proposed Reliability Standard has been 
remanded by any one of them. Alcoa 
states that the Commission should 
specify a process for the resolution of 
conflicts between the Commission and 
Canadian authorities. Hydro-Québec 
recommends that the Final Rule ; 
establish only general principles for — 
coordination because overly 
prescriptive directives could jeopardize 


97 NOPR at P 57. 


the ERO’s ability to harmonize 
Reliability Standards across 
international borders. 

396. In contrast, EE] and NERC state 


’ that the Final Rule should not specify a 


process by which the ERO must 
coordinate among the relevant 
regulatory authorities but, rather, an 
ERO applicant should propose an 
approach in its ERO application. APPA 
states that the ERO should be free to 
negotiate procedures and substantive 
rules with Canadian and Mexican 
authorities based on their own statutory 
requirements. Ontario IESO states that 
international coordination is best 
addressed by an agreement between 
authorities. 

397. Some commenters express views 
on whether a Reliability Standard 
approved by the Commission but 
remanded by Canadian authorities 
should be enforceable in the United 
States. EE] states that, in such a 
scenario, the Commission should ensure 
that there is no gap in its application 
within the United States while 
Canadian concerns are being addressed 
by the ERO. Alberta and the ISO/RTO 
Council comment that a remand in one 
jurisdiction should not necessarily 
negate enforcement of a Reliability 
Standard in another. However, the 


‘remand of a proposed Reliability 


Standard by the Commission will 
require the ERO to revisit it and address 
the concern of all relevant authorities. 
Similarly, Ameren and FRCC do not 
believe that a Canadian remand would 
bind the Commission. 

398. National Grid and MRO take the 
opposite view and state that a proposed 
Reliability Standard should not become 
effective until all affected countries 
have approved it. National Grid 
comments that, without explicit 


coordination among regulatory officials 


of all affected countries, a proposed 
Reliability Standard could.be accepted 
in one jurisdiction but remanded in 
another, which could lead to the 
untenable situation of having different 
Reliability Standards apply to different 
parts of the same grid. The 
interconnected grid cannot be operated 
or used in accordance with multiple, 
inconsistent Reliability Standards>~ 
399. Commenters support 
international coordination not only at 
the remand stage, but also stress that 
consultation among authorities in the 
Reliability Standard development 
process will reduce the likelihood of a 
remand in one country but not the 
other.9® The ISO/RTO Council 
comments that preventing conflicts 


98 See, e.g., BCTC, CEA, ISO/RTO Council, MRO 
and National Grid. 
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_ between jurisdictions should be an 
integral, high-priority element of the 
procedures and stakeholder processes . 
employed by the ERO and Cross-Border 
Regional Entities in developing a 
proposed Reliability Standard. When 
first evaluating a proposed Reliability 
Standard, the Commission should 
consider whether the ERO has 
determined that all other affected 
jurisdictions can implement the 
Reliability Standard. Hydro-Québec 
emphasizes the importance of 
integrating Canadian perspectives into 
the ERO’s Reliability Standard 
development process. 


Commission Conclusion 


400. The ERO will be an international 
organization that must seek recognition 
in Canada and Mexico. Thus, we agree 
with commenters that international 
coordination is important to the Reliable 
Operation of the Bulk-Power System. 
Therefore, we direct the ERO applicant 
to propose in its certification 
application an approach for 
international coordination regarding the 
remand, as well as the initial 
development, of a Reliability Standard 
that will apply in each relevant country. 


iii. Deadline for Submitting a Revised 
Proposal for a Reliability Standard in 
Response to a Remand 


401. The NOPR proposed that the 
Commission, when remanding a 
proposed Reliability Standard, may state 
a deadline by which the ERO must 
resubmit the proposed Reliability 
Standard with revisions that address the 
reasons for the remand.9° The NOPR 
stated that the failure to meet such a 
deadline would constitute a violation of 
the FPA. 


Comments 


402. While a few commenters agree 
that the Commission is authorized to set 
a deadline, most caution that strict 
enforcement of deadlines either will 
interfere with international coordination 
or violate the requirement for openness 
and balance of interests in the ERO’s 
Reliability Standard development 
process. 


403. NARUC and the Ohio 
Commission comment that, while 
imposing a deadline for resubmitting a 
remanded Reliability Standard may be 
within the scope of the Commission’s 
authority, the Commission should 
exercise caution in using that authority 
so as not to interfere with the ERO’s 
Reliability Standard development 


99 NOPR at P 53. 


process/9° NARUC states that the 
integrity of the existing process rests on 
balanced stakeholder input, which in 
turn depends on notice and opportunity 
for comment. 

404. APPA comments that it may be 
appropriate for the Commission to set a 
deadline for resubmission of a proposed 
Reliability Standard but expresses 
concern that the deadline must be 
reasonable. South Carolina ExG 
recommends that the Commission 
should allow a minimum of six months. 
NiSource urges flexibility in setting 
deadlines. 

405. CEA and Alberta comment that 
the remand provision is a key factor in 
allowing the ERO to function on an 
international basis, and imposing a 
deadline for consideration of a 
remanded Reliability Standard could 
compromise the ERO’s ability to 
coordinate with the various 
jurisdictional authorities. By allowing 
the industry-based organization to work 
with its regulatory agencies, the remand 
process is intended to ensure that no 
one regulatory body can impose a 
Reliability Standard outside of its — 
jurisdiction. 

406. MRO contends that a failure by 
the ERO or a Regional Entity to meet a 
Commission deadline should not be 
considered a violation of the FPA. MRO 
believes that the Commission’s 
authorities to decertify the ERO and 
revoke a Regional Entity’s delegation 
agreement are more appropriate for 
ensuring that Commission-imposed 
deadlines are met. Also, because the 
ERO and Regional Entities will most 
likely be organized as nonprofit 
organizations, monetary penalties will 
have to be passed along to those entities 
subject to the Reliability Standards. 

407. MidAmerican states that the 
Commission should not impose a 
penalty for failure to meet a deadline if 
the ERO demonstrates good faith 
progress and provides a reasonable 
schedule for completion. 


Commission Conclusion 


408. Timely attention to the reliability 
needs of the Bulk-Power System 
requires that the Commission have 
appropriate procedural tools to guide 
the ERO through a timely Reliability 
Standard remand process. Such 
procedural tools, while not specified in 
detail in new section 215 of the FPA, are 
both necessary and fully consistent with 
the authorities expressly granted to the 
Commission by statute. The Final Rule 
contains Commission authority to set a 
deadline on remand at section 39.5(g). 


100 See also APPA, MidAmerican, South Carolina 
E&G and Xcel Energy. 


Any necessary deadline will be 
established in a reasonable manner 
taking into consideration the complexity 
of the issue. 

409. The Commission recognizes the 
benefit of coordination with relevant 
Canadian and Mexican authorities on 
remand, including consideration of a 
deadline. Accordingly, if we remand an 
ERO-proposed Reliability Standard, we 
will consider the time needed for 
Canadian and Mexican authorities to act 
also. 

410. We appreciate APPA’s comment 
about the reasonableness of a deadline; 
we will consider the time needed for a 
proposed revision to go through the 
ERO’s process as well as any need to 
have an enforceable Reliability Standard 
in a timely manner. The ERO applicant 
should specifically propose an 
accelerated process for addressing a 
Reliability Standard that has been 
remanded with a specific deadline.’ 

411. We disagree with MRO and 
reaffirm our interpretation that a failure 
to meet a Commission-imposed 
deadline would be considered a 
violation of the FPA. The ability to set 
a deadline derives from the 
Commission’s authority to remand a 
proposed Reliability Standard together 
with our authority under section - 
215(e)(5) to take such action as is 
necessary or appropriate against the 
ERO or a Regional Entity to ensure 
compliance with any Commission order 
affecting the ERO or a Regional Entity. 

412. As to the recommendation of 
MidAmerican that the Commission 
defer imposing a penalty while the ERO 
or Regional Entity is making a good- 
faith effort, we repeat that we will be 
flexible and reasonable in setting 
deadlines. However, should we 
determine that a deadline is necessary 
and the ERO fails to comply with the 
deadline we have established, we 
reserve the authority to impose a 
penalty according to the FPA. 


e. Commission-Initiated Actions on a 
Reliability Standard 


i. Commission Directive That the ERO 
Address a Specific Issue 


413. The NOPR proposed that the 
Commission may, upon its own motion 
or a complaint, order the ERO to submit 
a proposed Reliability Standard or a 
proposed modification to a Reliability 
Standard that addresses a specific 
matter if the Commission considers 
such a new or modified Reliability 


101 For example, NERC’s existing ANSI-certified 
process incorporates an “urgent action’’ procedure, 
which allows an interim reliability standard to be 
developed more quickly. 
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Standard appropriate to carry out 
section 215 of the FPA. 


Comments 


414. EEI comments that, while the 
Commission may determine that a 
particular reliability issue should be 
addressed by the development of a 
Reliability Standard, it should use the 
ERO’s Reliability Standard development 
process to implement its determination. 

415. Santa Clara recommends that the 
Final Rule expressly include a clear, fair 
and meaningful petition process that 
would enable any interested person to 
petition the Commission or the ERO to 
add or revise a Reliability Standard. The 
ERO and the Commission would retain 
the discretion whether or not to accept 
an outside party’s request for the 
adoption of a new or revised Reliability 
Standard. 


Commission Conclusion 


416. Section 39.5(f) of the Final Rule 
accommodates these two comments. 
First, the Commission’s authority to 
order the ERO to address a particular 
reliability topic is not in conflict with 
other provisions of the Final Rule that 
assign the responsibility for developing 
a proposed Reliability Standard to the 
ERO 


417. Second, section 39.5(f) of the 
Final Rule authorizes the Commission 
to act on its own motion or upon “a 
complaint.” The Commission may 
direct the ERO to propose a new 
Reliability Standard in response to a 


. complaint. The ERO, as the entity 


responsible for the development of 
Reliability Standards, should normally 
be approached first with a request to 
initiate a new Reliability Standard to 
address a particular issue. As we 
discuss above, the ERO’s Reliability 
Standard development process must be 
open to public participation. 


ii. Review of an Approved Reliability 
Standard 


418. The NOPR proposed that the 
Commission, upon its own motion or 
complaint, may review a previously- 
approved Reliability Standard and order 
the ERO to modify it if it no longer 
satisfies the statutory standard of 
review. 102 


Comments 


419. NERC comments that, while the 
NOPR would allow the Commission to 
direct either the ERO or a Regional 
Entity to modify a Reliability Standard, 


the Commission should direct only the 


102 While the proposed regulation allows a 
remand to the ERO, the NOPR, at P 52, states that 
the Commission may remand the Reliability 
Standard to the ERO or the relevant Regional Entity. 


ERO because the ERO is the only entity 
that directly submits a proposed 
Reliability Standard to the Commission 
for approval. Further, EPAct does not 
provide for a request for modification to 
a Regional Entity. 

420. APPA comments that the 
Commission must send a previously- 
approved Reliability Standard to the 
ERO and the Commission cannot change 
the Reliability Standard. It states that, in 
reviewing a previously-approved 
Reliability Standard, the burden of proof 
must rest on the party. seeking to change 
or overturn the Reliability Standard. 
Also, after a previously-approved 
Reliability Standard is sent for 
modification, it should remain 
enforceable until the replacement is 
approved and in effect—unless the 
Commission determines that Bulk- 
Power System reliability is better served 
by not having and enforcing the 
Reliability Standard. 

421. Similarly, Xcel Energy 
recommends that when ordering a 
modification of a previously-approved 
Reliability Standard, to avoid a period 
with no Reliability Standard in place, 
the Commission should grant a grace 
period for the ERO to propose a 
modification to the Reliability Standard. 
During that period, the original 
unmodified Reliability Standard would 
be in effect. 

422. LADWP states that the 
Commission should order the ERO to 
submit a modification only after notice 
and opportunity for hearing, and after 
having found that the Reliability 
Standard is unjust, unreasonable or 
unduly discriminatory and not in the 
public interest. 


Commission Conclusion 


423. The Commission adopts the 
proposal that the Commission may 
review a previously-approved 
Reliability Standard and order the ERO 
to modify it if it no longer satisfies the 
statutory standard of review as 
proposed. We agree with NERC that the. 
Commission should order only the ERO 
to modify a Reliability Standard because 
the ERO is the only entity that may 
directly submit a proposed Reliability 
Standard to the Commission for 
approval. There is no change needed in 
the text of the proposed regulations 
because they provided that the 
Commission may order only the ERO to 
modify a Reliability Standard. 

424. We agree with APPA that the 
Commission cannot change the 
Reliability Standard and must send the 
Reliability Standard to the ERO for 
modification. 

425. Regarding the comments of 
APPA and Xcel Energy that the existing 


Reliability Standard should remain 
enforceable until a replacement is 
approved, we agree. However, in the 
rare case of a Reliability Standard that 
is causing harm to the Bulk-Power 
System we expect all interested persons 
to cooperate in a process to correct the 
approved Reliability Standard as soon 
as possible. 


426. We reject the proposition of 
LADWP that special procedures must 
apply to the action of the Commission 
on its own motion. 


iii. Commission Authority To Void a 
Reliability Standard 


427. The Commission asked for 
comments on whether it has authority to 
void a previously-approved Reliability 
Standard and, if so, whether it is 
beneficial to have such a provision in 
the Commission’s regulations. 1° 


Comments 


428. Most commenters caution the 
Commission against claiming the 
authority to void a previously approved 
Reliability Standard, claiming that: (1) It 
is not permitted by section 215 of the 
FPA; (2) it is antithetical to the ANSI 
stakeholder process; and (3) the 
relationship between individual 
Reliability Standards is complex so that 
voiding one Reliability Standard could 
result in unwanted gaps or conflicts 
with the remaining Reliability 
Standards. Other commenters favor the 
proposal and argue that the authority to 
void a Reliability Standard is a natural 
extension of the authorities defined in 
section 215 of the FPA. 


429. NARUC and LADWP do not 
believe that section 215 of the FPA 
grants the Commission authority to void 
a Reliability Standard, in whole or in 
part, whether new or previously 
accepted.14 Section 215 of the FPA 
authorizes the Commission to approve 
or remand a proposed Reliability 
Standard. If the Commission takes issue 
with an existing approved Reliability 
Standard, it should direct the ERO to 
modify the Reliability Standard through 
its Reliability Standard development 
process, as provided by statute. Voiding 
a Reliability Standard would extend 
beyond the Commission’s statutory 
authority and would be contrary to the 
approach in section 215. APPA also 
argues that the Commission lacks the 
authority to void a previously approved 
Reliability Standard, with the possible 
exception of those found to have a 


103 NOPR at P 54. 
104 See also FRCC, MRO, NRECA, Ohio 
Commission and Southern Companies. 
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substantial negative impact on 
competition. 

430. Progress Energy and others 
caution the Commission against voiding 
a previously approved Reliability 
Standard that has been developed 
through an ANSI-approved process, 
which is open, balanced, and adheres to 
due process principles.1°> The 
Commission should not void a 
Reliability Standard simply because it 
does not measure up to the 
Commission’s technical or 
administrative desires. Instead, the 
Commission should direct the ERO to 
modify the Reliability Standard through 
its Reliability Standard development 
process. 

431. CEA, NARUC and the New York 
Commission claim that the relationships 
and dependencies between Reliability 
Standards are complex. If the 
Commission were to void a previously 
accepted Reliability Standard, the result 
might interfere with the implementation 
or enforcement of other Reliability 
Standards. All individual Reliability 
Standards are parts of a complex whole 
designed to maximize overall reliability. 

432. A number of commenters claim 
that voiding a Reliability Standard 
would leave a gap in an area of 
reliability where the ERO or Regional 
Entity determined that a Reliability 
Standard is required.1°© Some add that 
such a gap could result in operational 

_conflicts between international 
jurisdictions. International 
Transmission adds that a change to the 
Reliability Standards may affect tariffs 
and contracts. They recommend, as an 
appropriate alternative, that the 
Commission remand an approved 
Reliability Standard for further 
development in an ANSI-accredited 
process. Ameren adds that changing a 
previously approved Reliability 
Standard can have serious competitive 
implications and should only be done 
for compelling reasons. Hydro-Québec 
recommends that the authority to void 
an approved Reliability Standard be 
restricted to exceptional situations 
because the ERO will have to fulfill both 
Canadian and American mandates. 

433. Other commenters believe that 
the Commission has the legal authority 
to void a Reliability Standard.1°7 
Ameren and SoCalkd believe that the 
Commission, based on its authority to 
direct the ERO to modify a Reliability 
Standard, also has the authority to void 
an approved Reliability Standard. 


105 See also MidAmerican, Santee Cooper, SERC, 
TVA and South Carolina E&G. 

106 See, e.g., BCTC, NERC, Ontario IESO, TAPS 
and South Carolina E&G. 

107 See, e.g., Ameren, EPSA, ERCOT, Old 
Dominion, PacifiCorp and SoCalEd. 


SoCalEd states that the Commission 
should set guidelines in its regulations 
and establish a process for voiding a 
Reliability Standard. 

434. NiSource states that it is unclear 
whether the Commission may void a 
previously-approved Reliability 
Standard based on a finding that it-no 
longer meets the legal standard of 
review. When tariff provisions are found 
to be unjust or unreasonable, they are 
generally allowed to remain in effect 
pending the filing and approval of 
revised tariff provisions. While 
NiSource agrees with the Commission’s 
unstated concern that unjust and 
unreasonable standards should be 
removed, when and how that happens 
requires a careful balancing. The 
Commission should analyze whether 
the Reliability Standard is so unjust, 
unreasonable or discriminatory that the 
Bulk-Power System is better off without 
it or whether system reliability requires 
that the Reliability Standard remain in 
effect pending its replacement. 
NiSource proposes that if a Reliability 
Standard is‘found to be unjust, 
unreasonable or discriminatory but 
remains in place pending its 
replacement, then no penalties should 
be imposed for violations of that 
Reliability Standard during that period. 


Commission Conclusion 


435. The Commission does not adopt 
a provision in the regulations for the 
Commission to void an approved 
Reliability Standard. If in the future, a 
situation arises in which it may be 
appropriate to remove immediately an 
existing Reliability Standard that is 
determined to do more harm than good, 
we may consider at that time whether to 
void a previously-approved Reliability 
Standard. 


6. Conflict of a Reliability Standard 
With a Commission Order—Section 39.6 


436. Section 215(d)(6) of the FPA 
requires that the Commission’s Final 
Rule include “fair processes for the 
identification and timely resolution of 
any conflict between a reliability 
standard and any function, rule, order, 
tariff, rate schedule, or agreement 
accepted, approved, or ordered by the 
Commission applicable to a 
transmission organization.’’ Consistent 
with this requirement, the Commission 
proposed regulations which provided 
such processes, such as for a 
Transmission Organization 
expeditiously to notify the Commission, 
the ERO and the relevant Regional 
Entity of a conflict between a Reliability 
Standard and the Transmission 
Organization’s Commission-approved 
function, rule, order, tariff, rate 


schedule, or agreement.1°8 The 
proposed section sets a 60-day deadline, 
subject to Commission waiver, for the 
Commission to act on a notification of 

a potential conflict. 

437. In the NOPR, the Commission 
asked for examples of situations or areas 
of concern in which commenters believe 
that a conflict between a Reliability 
Standard and a Transmission 
Organization function, rule, order, tariff, 
rate schedule, or agreement exists or 
may arise.1°9 


Comments 


438. The ISO/RTO Council and NERC 
believe that potential conflicts could be 
identified and resolved in an open 
Reliability Standard development 
process. Similarly, EEI suggests that the 
Commission require a Transmission 
Organization to raise any concern 
regarding a potential conflict during the 
Reliability Standard development 
process as a condition precedent to a 
Transmission Organization invoking the 
Commission’s proposed process for 
resolving Reliability Standard-related 
conflicts. 

439. American Transmission asserts 
that there may be situations where a 
new or modified Reliability Standard 
affects the economic terms of a tariff. It 
suggests that, in such a situation, the 
Commission would either have to 
change the economic terms of the tariff 
or change the Reliability Standard’s 
application to ensure a just and 
reasonable, and nondiscriminatory 
result. In contrast, International 
Transmission asserts that, because the 
Commission’s first concern should be 
reliability, when a Reliability Standard 
is in conflict with a tariff, the tariff 
should be revised, not the Reliability 
Standard. 

440. FirstEnergy argues that the 
proposed conflict resolution process 
should extend to a pre-Order No. 888 
grandfathered agreement of a member of 
an RTO. It contends that the phrase 
“applicable to any transmission 
organization,” as used in section 
215(d)(6) of the FPA, should be 
interpreted to include any requirement 
that affects the transmission or 
generation facilities of an entity that is 
a member of the transmission 
organization, regardless whether the 
Transmission Organization is a party to 
the agreement. 

441. Commenters ask the Commission 
to include procedures for other 
circumstances that may arise. Oklahoma 
Commission asks the Commission to 
establish a process for responding to an 


108 NOPR at P 87-90. 
109 Jd. at P 91. 
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emergency situation in which a lapse in 
Bulk-Power System reliability results 
from an entity having to deal with 
conflicting authorities. International 
Transmission suggests that the 
Commission establish an expedited 
process for tariff changes required 
because of a conflict with a Reliability 
Standard. Furthermore, it states that a 
tariff revision that is required due to a 
conflict with a Reliability Standard 
should not open the remainder of the 
entity’s tariff to review. FirstEnergy 
suggests that the Commission and the 
ERO provide a process for resolving a 
conflict between a Reliability Standard 
and any other regulatory or contractual 
obligation of a Bulk-Power System user. 

442. The Texas Commission supports 
the proposed process to address a 
potential conflict between a Reliability 
Standard and a Commission-approved 
tariff. It contends, however, that ERCOT 
would not be subject to the proposed 
provision since ERCOT’s market rules 
are not approved by the Commission. 

443. In response to the Commission’s 
inquiry, a few commenters offer 
examples of conflicts. NERC states that, 
aside from specific variances that are 
included in NERC’s current version “0” 
reliability standards, it is not aware of 
any conflict between its current 
standards and a Transmission 
Organization tariff. The ISO/RTO 
Council comments that, in the past, 
conflicts have arisen between market 
rules and NERC’s reliability 
requirements for transmission loading 
relief procedures, tagging rules, and the 
requirement for reliability-based 
ancillary services such as voltage 
support. 


Commission Conclusion 


444. As discussed below, the Final 
Rule adopts the substance of the 
proposed regulations on conflicts with a 
Reliability Standard as section 39.6. We 
agree with commenters that a potential 
conflict between a Reliability Standard 
under development and a Transmission 
Organization function, rule, order, tariff, 
rate schedule, or agreement accepted, 

- approved, or ordered by the 
Commission should be identified and 
addressed during the ERO’s Reliability 
Standard development process. 
Although we encourage parties to follow 
EEI’s proposal that a Transmission 
Organization should have to raise a 
concern regarding a potential conflict 
during the Reliability Standard 
development process, we will not 
require it in this Final Rule. Such a 
condition would preclude a 
Transmission Organization from 
invoking the procedure if a potential 
conflict is first recognized after a 


Reliability Standard has been approved. 
EEI’s proposal would also preclude a 
Transmission Organization from 
notifying the Commission pursuant to 
section 39.6 in a situation where the 
Transmission Organization finds that a 
new or modified tariff potentially 


- conflicts with an existing Reliability 


Standard. 

445. While we agree with 
International Transmission regarding 
the paramount importance of 
maintaining Bulk-Power System 
reliability, we do not agree that every 
conflict between a Reliability Standard 
and a Transmission Organization tariff 
must be resolved by changing the tariff. 
A modification of a Reliability Standard 
to resolve a conflict may be 
accomplished without necessarily 
compromising Bulk-Power System 
reliability. We will decide on a case-by- 
case basis the appropriate manner of 
resolving such a conflict. 

446. With regard to FirstEnergy’s 
comment, we reserve judgment on 
whether the process prescribed in 
section 39.6 should extend to'an RTO 
member’s pre-Order No. 888 
grandfathered agreements. The 
Commission understands the phrase 
“applicable to any transmission 
organization,” as used in section 
215(d)(6) of the FPA, to limit the 
provision to a Transmission 
Organization function, rule, order, tariff, 
rate schedule, or agreement, thus not 
applying to the resolution of a potential 
conflict with agreements to which the 
Transmission Organization is not a 
party or other non-Transmission 
Organization agreements or tariffs via 
the process prescribed in section 39.6. 
The Commission recognizes that pre- 
Order No. 888 grandfathered agreements 
can be complex, and for that reason, we 
are not making a generic determination 
at this time. We will, however, consider 
on a case-by-case basis whether the 
conflict resolution process, as 
prescribed in section 39.6, should be 
extended to an RTO’s member’s pre- 
Order No. 888 grandfathered agreements 


_ when an actual conflict is identified. 


447. With regard to the Oklahoma 
Commission’s and International 
Transmission’s comments, we do not 
establish here a separate generic 
procedure to expedite resolving a 
potential conflict between a Reliability 
Standard and a Transmission 
Organization tariff. A Transmission 
Organization may request expedited 
treatment of a filing, however, and the 
Commission will consider such a 
request on a case-by-case basis. We 
agree with International Transmission 
that a proceeding to resolve a potential 
conflict should not normally address 


tariff issues unrelated to the potential 
conflict. However, the Commission 
recognizes that it is possible that a 
reliability-related change to a 
Transmission Organization’s tariff may 
upset a negotiated balance within the 
tariff. In those instances, the 
Commission may allow tariff issues 
unrelated to the potential conflict to be 
resolved.11° 

448. With regard to the Texas 
Commission’s comments, we agree that 
section 39.6 applies only to a potential 
conflict between a Reliability Standard 
and a Commission-approved tariff, 
precluding its use for the resolution of 
a potential conflict involving tariffs, 
market rules, etc. that are not subject to 
Commission approval.!1! 

449. With regard to FirstEnergy’s 
suggestion that the Commission and the 
ERO provide a process for resolving a 
conflict between a Reliability Standard 
and any other regulatory or contractual 
obligation of a Bulk-Power System user, 
such a process is outside the scope of 
this proceeding. However, this decision 
does not preclude a Transmission 
Organization from identifying a 
potential conflict during the Reliability 
Standard development process or at 
other times and taking steps to seek 
resolution of the matter before the 
appropriate regulatory authority. Nor 
does this prejudice the rights under 
other provisions of the FPA of any user, 
owner or operator of the Bulk-Power 
System to notify the Commission about 
a conflict between a Reliability Standard 
and any function, rule, order, tariff, rate 
schedule, or agreement ordered or 
approved by the Commission. 


7. Enforcement of Reliability 
Standards—Section 39.7 


450. The proposed section in the 
NOPR on Enforcement of Reliability 
Standards addressed compliance and 
enforcement issues.!12 The proposal 
would implement the enforcement 
provisions of section 215(e) of the FPA, 
which authorize the ERO to impose a 
penalty for a violation of a Reliability 
Standard, subject to an opportunity for 
Commission review. The term “penalty” 
as used throughout the NOPR included 
both monetary and non-monetary 
penalties, unless specifically stated 
otherwise.113 


110 See also Expedited Tariff Revisions for 
Regional Transmission Organizations and 
Independent System Operators, 111 FERC 4 61,009 
(2005). 

111 See, infra, section IV.B.12, State Actions. 

112 NOPR at P 58-62. 

113 We also include both monetary and non- 
monetary penalties in the term “penalty” 
throughout the Fina! Rule, unless specifically stated 
otherwise. 
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451. Consistent with the statute, the 
proposed enforcement regulations 
would allow the ERO or a Regional 
Entity with delegated enforcement 
authority to impose a penalty on a user, 
owner or operator of the Bulk-Power 
System for a violation of a Reliability 
Standard. 

452. The NOPR provided that a 
penalty imposed by an ERO or a’ 
Regional Entity may not take effect until 
the 31st day after a notice of the penalty 
is filed with the Commission. The 
NOPR proposed that either the ERO or 
a Regional Entity may file such a notice 
with the Commission. The alleged 
violator, or the Commission on its own 
motion, may seek review of the penalty 
within 30 days after the notice is filed 
with the Commission. 

453. The following discussion 
generally follows the stages of the 
enforcement process, first addressing 
compliance matters such as enforcement 
audits, voluntary compliance programs 
and compliance directives. Next, we 
address investigations by the ERO or a 
Regional Entity, including matters such 
as due process, followed by a discussion 
of various aspects regarding the 
imposition of penalties, such as 
appropriate non-monetary penalties, 
limits on monetary penalties and the 
need for the ERO to develop penalty 
guidelines. The Final Rule then 
discusses ERO reports of alleged 
violations and Commission review of 
penalties imposed by the ERO or a 
Regional Entity, including matters 
related to the nonpublic treatment of 
investigations and Commission 
proceedings. Finally, the issue of 
appeals and other enforcement-related 
matters are discussed. 


a. General Comments on Enforcement 


454. Several commenters emphasize 
that penalties and sanctions may not 
necessarily improve compliance or 
reliability and are concerned that 
entities may simply view a penalty as a 
cost of doing business if it is set too low 
or imposed so often that it is viewed as 
unavoidable.!!4 They propose that the 
Final Rule explicitly recognize that the 
goal of a penalty is to create an 
incentive for compliance. They urge the 
Commission to monitor the 
effectiveness of penalties and revise or 
revoke an ineffective penalty. 


Commission Conclusion 


455. The Commission concurs that the 
fundamental goal of mandatory, 
enforceable Reliability Standards and 
related enforcement programs is to 


114 See, e.g., Ohio Commission, International 
Transmission and Michigan Electric. 


promote behavior that supports and 
improves Bulk-Power System reliability. 
A monetary penalty must be assessed 
and structured in such a way that a user, 
owner or operator of the Bulk-Power 
System does not consider its imposition 
as simply an economic choice or a cost 
of doing business. Further, a non- 
monetary penalty should be structured 
to encourage or require compliance and 
improve reliability by regulating the 
behavior of the entity subject to the 
penalty. In its oversight role, the 
Commission plans to monitor the 
effectiveness of enforcement penalties, 
both monetary and non-monetary. 


b. Compliance 


456. The term “enforcement” in the 
context of this Final Rule includes both 
pro-active compliance efforts by the 
ERO or a Regional Entity as well as 
after-the-fact investigations and 
imposition of penalties. The ERO and 
Regional Entities are expected to have a 
compliance program for ongoing 
monitoring of user, owner and operator 
compliance with Reliability Standards. 
Compliance activities such as 
enforcement audits, best-practices 
programs and remedial action are 
discussed below. 


i. Enforcement Audits of Compliance 
With Reliability Standards 


457. The NOPR asked whether the 
proposed rule should specify any 
enforcement audit requirements to be 
included in the ERO certification 
requirements and the Regional Entity 
delegation requirements. 


Comments 


458. Numerous commenters state that 
they support the bilateral principles on 
the subject of enforcement audits !15 and 
would support the inclusion of such 
audit requirements in the Commission’s 
Final Rule.1!6 Santee Cooper and SERC 
comment that the Final Rule should 
specify an enforcement audit process 
“hierarchy” under which the 
Commission audits the ERO; the ERO 
audits the Regional Entities, and the 
Regional Entities audit entities 


115 NOPR at P 71 (enforcement question 8). The 
bilateral principles, at 3, provide that: (1) The ERO 
and Regional Entities should conduct rigorous 
audits to ensure both the capability te comply and 
actual compliance with Reliability Standards; (2) 
audits should meet relevant auditing standards; (3) 
the ERO should take steps to ensure that auditors 
are properly trained; and (4) the same audit 
standards apply to all audits conducted by the ERO 
and Regional Entities. 

116 See, e.g., AEP, Ameren, CEA, ELCON, ERCOT, 
FRCC, MRO, NERC, New York Companies, SERC, 
SoCalEd, South Carolina E&G and TVA. 


responsible for compliance with 
Reliability Standards. 

459. Some commenters add that the 
Commission should allow an ERO or 
Regional Entity candidate to propose 
enforcement-related auditing 
procedures in a certification application 
and delegation agreement, 
respectively.117 NERC recommends the 
inclusion of a requirement that the ERO 
develop and approve enforcement audit 
requirements in the Regional Entity 
delegation agreements. NERC states that 
it expects both the certification and 


‘readiness audit programs to include 


general audit criteria. Similarly, the 
New York Companies suggest that the 
Final Rule require that compliance with 
Reliability Standards be audited, but not 
specify in detail how the audits are to 
be performed. Kansas City P&L 
comments that the Final Rule should 
include criteria for the auditors of the 
ERO or a Regional Entity but that the 
ERO should have discretion with 
respect to the particulars of enforcement 
audit requirements. 

460. CEA and Alberta state that — 
uniform enforcement auditing standards 
should be required in the ERO’s 
certification application to ensure that 
the ERO has the necessary tools in place 
to maintain a reliable transmission grid. 
In addition, Alberta suggests that the 
ERO should rebuttably presume that 
enforcement audits conducted by 
WECC, as a Regional Entity organized 
on an Interconnection-wide basis, 
follow consistent procedures for 
rigorous auditing. Further, Alberta states 
that the Commission should permit 
WECC to have compliance monitoring 
and enforcement procedures that do not 
necessarily conform to other regions. 

461. EEI states that a comprehensive 
enforcement audit program is the first 
line of prevention and explains that the 
ERO and Regional Entities should have 
flexibility in tailoring audits for 
different circumstances. EEI suggests 
that the Commission consider requiring 
the ERO to use a certified audit 
program, to be included in an ERO 
application or Regional Entity 
delegation agreement, which is subject 
to independent audit by relevant 
regulatory authorities. Likewise, PSEG 
Companies recommend that the 
Commission allow the ERO and 
Regional Entities, through their 
stakeholder processes, to determine the 
best approach to enforcement audits. 

462. APPA supports the 
implementation of audit standards but 
suggests that, initially, they be 
provisional in nature to allow flexibility 


117 See, e.g., AEP, EEI, International 
Transmission, Southern and SoCalEd. 
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in adjusting audit standards based on 
hands-on experience and regional 
differences determined during the 
initial audits. 


Commission Conclusion 


463. The Commission agrees with the 
commenters that support the need for 
rigorous enforcement audits of users, 
owners and operators of the Bulk-Power 
System by well-trained auditors 
applying consistent audit standards. 
The Commission finds that an effective 
enforcement audit program is a 
necessary component of the requirement 
that the certified ERO have the ability to 
develop and enforce Reliability 
Standards, set forth in section 215(c)(1) 
of the FPA. Any Regional Entity that 
receives a delegation of enforcement 
functions also must have in place an 
audit program. Accordingly, the Final 
Rule includes a new section 39.7(a) that 
requires the ERO and Regional Entities 
to “develop an audit program that 
provides for rigorous audits of 
compliance with Reliability Standards 
by users, owners and operators of the 
Bulk-Power System.” 

464. The ERO shall submit the initial 
enforcement audit program, as well as 
any significant change, to the 
Commission for review and approval. 
We intend the enforcement audit 
program to be a single pro: 


gram 
applicable to both the ERO and Regional 
Entities unless there is a compelling 
reason for a difference between the ERO 
and a particular Regional Entity. Such 
programs must not vary significantly 
from region to region unless good cause 
is shown for such differences. 


ii. Reliability-Related Programs 

465. The NOPR asked a series of 
related questions regarding whether the 
Commission and/or the ERO should 
adopt features of the Nuclear Regulatory 
Commission’s (NRC) and the Institute of 
Nuclear Power Operations’ (INPO) 
reliability-related programs, such as the 
NRC Action Matrix and nuclear power 
plant assessment program, and the INPO 
information sharing network, equipment 
failure database and monitoring of 
performance indicators.118 


Comments 


466. Some commenters favor the ERO 
developing a program similar to those 
utilized in the nuclear industry.119 Xcel 
Energy and others express concern that 


118 NOPR at P 72-73. 3 

119 See, e.g., APPA, NASUCA, Southern and 
SERC (supporting development of a reliability 
“watchlist”); AEP, American Transmission, EEI, 
Kansas City P&L and TVA (supportring » 
development of an “‘INPO-type best practices” 
program). 


some or all of the nuclear industry 
programs are either inapplicable to 
electric transmission or unnecessarily 
duplicative of existing programs. EEI, 
Entergy and others comment that it is 
premature to establish a watchlist or 
other INPO-type features and the 
Commission should first get experience 
with the ERO process before such 
decisions are made. A number of 
commenters urge that, to the extent that 
any such program is developed, it 
should be developed by the ERO ona 
voluntary basis without a Commission 
mandate. 12° 


Commission Conclusion 


467. We understand that the 
performance-oriented, results-driven 
aspects of such programs would serve as 
useful models for the ERO and the 
electric industry. For example, “‘best 
practices,” as applied in the nuclear 
industry, are the basis of the INPO 
program for evaluation of a nuclear 
generating plant. The best practices 
program focuses on the plant meeting 
performance objectives based on the 
industry’s best practices for excellence 
in the operation of a nuclear generating 
plant. Similarly, aspects of INPO’s other 
core reliability-related programs, which 
include, for example, personnel training 
and accreditation, events analysis and 
information sharing, and proactive 
assistance for generating plants that 
have indications of declining 
performance, have enabled the nuclear 
industry to improve all facets of nuclear 
plant operations. Such models may have 
application for the ERO and electric 
industry reliability. 

468. The Commission believes that 
programs of the NRC and INPO such as 
an action matrix, compliance watch-list 
or “‘best practices” program would 
enhance Bulk-Power System reliability. 
Such programs would be most effective 
if developed by the ERO and approved 
by the Commission. We agree with EEI 
and others that it is appropriate to first 
establish the ERO and then use its 
Commission-approved procedures to 
develop such programs. The 
Commission will require the certified 
ERO to make a compliance filing no 
later than one year from the date of 
certification proposing reliability 
enhancement programs that would 
improve Bulk-Power System reliability, 
along with a program implementation 
schedule. The ERO may propose such a 
reliability enhancement program earlier 
than one year from certification. 


120 See, e.g., Progress Energy, Santee Cooper and 
South Carolina E&G. 


iii. Remedial Action 


469.The NOPR did not directly 
discuss the authority of the ERO or a 
Regional Entity to take ‘“‘remedial”’ 
action, with the goal of bringing a 
noncompliant entity back into 
compliance. Nonetheless, a number of 
commenters discuss the ERO’s and a 
Regional Entity’s need to take remedial 
action, distinct from a non-monetary 
penalty. 

470. To place these comments in 
context, we first discuss generally 
remedies and non-monetary penalties. If 
an entity violates a legal requirement, 
one remedy is to place the violator into 
compliance prospectively. Ending a 
violation or preventing future violations 
does not penalize the violator but 
instead seeks to return it to 
compliance.121 A directive to stop a 
violation, i.e., a compliance directive, is 
one type of remedy. Staff training may 
be another type of remedy. In contrast, 
a penalty is imposed to punish a 
violator. Penalties may be monetary, 
such as a Civil penalty or a fine, or non- 
monetary. As appropriate here, a non- 
monetary penalty may include 
limitations on activities, functions, or 
operations, or other appropriate 
sanctions. 122 


Comments 


471. A number of commenters state 
that, generally, remedial action should 
focus first on bringing an entity back 


- into compliance.'2% For example, 


American Transmission comments that 
the “penalty” structure should provide 
first for mitigation of the violation, 
second for correction of behavior and 
third for punishment for behavior. EEI 
suggests that compliance actions may be 
very effective in assuring future 
compliance with Reliability Standards, 
and that compliance efforts should 
precede monetary penalties. 

472. TAPS emphasizes that only a 
penalty, and not a compliance directive, 
should be subject to the 31-day waiting 
period set forth in section 215(e)(2) of 
the FPA. APPA also comments that the 
ERO should have the authority to issue _ 
directives to cease and desist from a 
violation, which APPA views as 
different from a non-monetary penalty. 

473. NERC comments that the ERO 
should be able to take action outside of 
the penalty process to bring an entity 
into compliance with a Reliability 


121 Cf. U.S. v. Telluride Co., 146 F.3d 1241 (10th 
Cir. 1998) (For purpose of determining whether the 
statute of limitations in 28 U.S.C. 2462 for penalty 
assessments applied, injunctive relief was not a 
penalty.) 

122 FPA section 215(c)(2)(C). 

123 See, e.g., AMerican Transmission, EEI, Hydro 
One, NYISO and TAPS. 
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Standard. NERC mentions several 
examples of such action, including 
directing the development of a 
remediation plan, increased auditing of 
an entity displaying marginal 
performance, increasing training 
requirements to correct an operating 
problem, or sending a letter to an 
industry CEO to draw executive 
attention to a problem relating to the 
CEO’s company. 

474. Commenters differ on whether 
certain actions by the ERO or a Regional 
Entity would constitute a non-monetary 
penalty versus a compliance or remedial 
action. For example, when responding 
to the NOPR’s request for comments on 
appropriate types of non-monetary 
penalties, some commenters identified 
the following actions by the ERO ora 
Regional Entity as a type of non- 
monetary penalty: Disclosure of a 
confirmed violation; informing an 
industry CEO of a noncompliance 
matter; and notifying a regulatory 
authority of an entity’s 
noncompliance.!24 Other commenters, 
however, characterized these actions as 
remedial.125 


Commission Conclusion 


475. We agree with commenters that 
the ERO or a Regional Entity may take 
certain actions with the intent of 
bringing an entity into compliance with 
a Reliability Standard rather than to . 
penalize the entity for its 
noncompliance. As discussed above, the 
Commission concludes there is a 
distinction between a remedial action 
versus a non-monetary penalty. The 
ERO or a Regional Entity may take 
remedial action to bring a user, owner 
or operator of the Bulk-Power System 
into compliance with a Reliability 
Standard. One example of a remedial 
action is a compliance directive. The 
. ERO or Regional Entity may conclude, 
based on the evidence available to it, 
that an entity is violating a Reliability 
Standard and may issue a compliance 
directive to the entity that it stop its 
violation and come into compliance 
with the Reliability Standard. A 
compliance directive may establish a 
timetable for compliance. 

476. We agree with TAPS that a 
compliance directive differs from a 
penalty. An ERO or Regional Entity 
compliance directive is a directive that 
a user, owner or operator comply with 
a Reliability Standard. A compliance 
directive is a remedial action, not a 
penalty, and thus does not have to 
satisfy the 31-day waiting period 


124 See, e.g., MRO, Progress Energy, Santee 
Cooper, SERC and TVA. 
125 See, e.g., APPA and TAPS. 


(related to,the imposition of a penalty) 
to take effect. The ERO or Regional 
Entity must inform the Commission of 
any compliance directive pursuant to 


-section 39.7(b). 


477. Likewise, the ERO or a Regional 
Entity may take other remedial actions . 
without having to satisfy the 31-day 
waiting period that applies to a penalty. 
For example, if the ERO or Regional 
Entity conclude, based on the evidence 
available to it, that an entity is violating 
a-Reliability Standard, it may take 
remedial actions such as informing an 
industry CEO of a violation of a 
Reliability Standard, notifying a 
relevant regulatory authority, directing a 
user, owner or operator to develop and 
comply with a remediation plan, and 
imposition of increased auditing or 
additional training requirements. 
Further, pending completion of its 
investigation, the ERO or a Regional 
Entity may informally notify an entity, 
orally or in writing, that the entity 
appears to be violating a Reliability 
Standard and request that the entity 
stop that activity or otherwise return to 
compliance with the Reliability 
Standard. The ERO or Regional Entity 
must inform the Commission of any 
remedial actions pursuant to section 
39.7(b). 

478. We agree with commenters that, 
as a general matter, ERO or Regional 
Entity action should bring a user, owner 
or operator into compliance. Moreover, 
penalties, both non-monetary as well as 
monetary, can be imposed by the ERO 
or a Regional Entity either in 
conjunction with, or after, action to 
bring an entity into compliance. The 
proper approach may vary in a 
particular situation depending on the 
severity of the violation, the frequency 
of noncompliance, whether the 
noncompliance was deliberate and other 
relevant considerations. When 
determining the appropriate penalty for 
violation of a Reliability Standard, the 
ERO or a Regional Entity may take into 
account a user’s, owner’s or operator’s 
failure to meet a deadline for 
compliance or other provisions of a 
compliance directive. Further, if the 
ERO or Regional Entity has not acted to 
require remedial action to bring a user, 
owner or operator into compliance, has 
not imposed a penalty, or has ordered 
remedial action but not imposed a 
penalty, and the Commission concludes 
that remedial action or a penalty is 
appropriate, the Commission on its own 
motion may take appropriate action. 

479. We direct the ERO to specify in 
its application these and other types of 
remedial actions that may be 
undertaken without invoking the 
waiting period required for monetary 


and non-monetary penalties to be 
imposed. We will allow the ERO and 
Regional Entities to further clarify the 
distinction between a remedial action 
and a non-monetary penalty in the ERO 
certification application, penalty 
guidelines (discussed later), or 
delegation agreement. 


c. Assessing a Penalty for a Violation 


-i. Procedures for Investigations and 


Penalty Assessments 


480. The NOPR proposed that the 
ERO or a Regional Entity may impose a 
penalty on a user, owner or operator of 
the Bulk-Power System for a violation of 
a Reliability Standard if the ERO or the 
Regional Entity, after public notice and 
opportunity for hearing, finds that the 
user, owner or operator has violated a 
Reliability Standard and files notice and 
the record of the ERO’s or the Regional 
Entity’s proceeding with the 
Commission. 12° 


Comments 


481. NiSource asks that the 
Commission clarify how the existence of 
a violation will be brought to the 
attention of the ERO or a Regional 
Entity. Further, it suggests that, because 
an investigation might be initiated by 
the ERO, a Regional Entity or the 
Commission, the NOPR leaves open the 
possibility of forum shopping or 
duplicative proceedings. NiSource 
requests clarification of the process by 
which these entities will inform each 
other of enforcement investigations to 
prevent the possibility of multiple 
proceedings addressing the same 
violation. 

482. FirstEnergy suggests that the 
Commission establish a three-year 
statute of limitations for a violation of. 
a Reliability Standard. It contends that 
a longer period would be needlessly 
burdensome and not relevant to 
maintaining current system reliability. 
Further, a three-year limitation would 
be consistent with NERC’s current data 
retention policy. - 

483. Alcoa comments that only the 
ERO should have the authority to levy 
penalties and that the enforcement role 
of Regional Entities should be limited to 
developing a factual record relating to 
the imposition of a penalty. 

484. Hydro-Québec suggests that the 
Final Rule clarify that the ERO or a 
Regional Entity will have enforcement 
authority in a Canadian province only to 
the extent that the provincial 
government or its regulatory agency 
decides to delegate enforcement 
authority to the ERO or a Regional 
Entity. 


126 NOPR at P 58. 
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Commission Conclusion 


485. As to.NiSource’s comment, the 
ERO or a Regional Entity may become 
aware of a violation through compliance 
monitoring, periodic audits or self- 
reporting by the non-compliant entity, 
among other means. The Commission 
agrees that the ERO, Regional Entities 
and the Commission should generally 
avoid multiple investigations involving 
the same violation. There may be 
situations in which it would be 
appropriate to have concurrent 
investigations but we expect any such 
occasions to be rare. In those situations 
we would coordinate efforts with the 
ERO or any relevant Regional Entity. 
The requirement in section 39.7(b) of 
the Final Rule that the ERO and 
Regional Entities have procedures to 
report an alleged violation to the 
Commission early on in the enforcement 
process should help prevent inadvertent 
multiple investigations involving the 
same violation. We reserve the right to 
initiate our own investigation on a 
matter already under investigation by 
the ERO or a Regional Entity and, if” 
appropriate, direct the ERO or Regional 
Entity to refer the matter to us.127 We do 
not believe another communication 
process is needed. 

486. As discussed later with regard to 
Delegation to a Regional Entity, the ERO 
will retain oversight responsibility for 
enforcement authority that is delegated 
to a Regional Entity. Further, the ERO is 
ultimately responsible for how a 
Regional Entity conducts investigations. 
We expect the ERO to set up a uniform 
process for implementing its 
enforcement authority to be carried out 
by a Regional Entity. To ensure that 
each Regional Entity implements the 
enforcement program in a consistent 
manner, we will require each Regional 
Entity to file a periodic report with the 
ERO on its enforcement investigations 
(i.e., identifying its investigations and 
their dispositions) in a manner to be 
determined by the ERO in its 
certification application. This report 
differs from the periodic summary 
reports on violations required pursuant 
to section 39.7(b)(5) in that the report on 
investigations will specify how a 
Regional Entity carries out its delegated 
enforcement authority, rather than 
identifying the violations themselves. 
Because it is primarily responsible for 
enforcement of Reliability Standards, 
the ERO maintains the right to initiate 
its own investigation on a matter under 
investigation by a Regional Entity, and, 


127 December 9, 2005 Technical Conference Tr. at 
169-70 (remarks of John Polise, Assistant Chief 
Counsel for Markets of the Securities and Exchange 
Commission’s Division of Enforcement). 


if appropriate, direct the Regional Entity 
to refer the matter to the ERO. 

487. Section 215(e) of the FPA does 
not create a temporal limit on when an 
investigation that may culminate in a 
penalty may be initiated. The general 
statute of limitations for a civil penalty, 
28 U.S.C. 2462, imposes a five-year 
limitation period on any “action, suit, or 
proceeding for the enforcement of any 
civil fine, penalty, or forfeiture, 
pecuniary or otherwise.”’ We will 
exercise prosecutorial discretion in 
determining whether to pursue an 
alleged violation based on all the facts 
presented, including the time elapsed 
since the violation is alleged to have 
occurred, and will adhere to the five- 
year statute of limitations when we seek 
a civil penalty.128 

488. The Commission adopts the 
substance of the proposed regulation 
that authorizes the ERO or a Regional 
Entity to impose a penalty after finding 
that a user, owner or operator violated 
a Reliability Standard.12° The 
Commission rejects Alcoa’s suggestion 
that only the ERO should have authority 
to levy a penalty subject to Commission 
approval. Section 215(e)(4) of the FPA 
provides that the ERO may delegate its 
authority to enforce a Reliability 
Standard to a Regional Entity. The 
ability to impose a penalty is one aspect 
of enforcement. Thus, the ERO’s 
statutory authority to delegate 
enforcement functions to a Regional 
Entity includes the delegation of 
authority to impose a penalty on a user, 
owner or operator of the Bulk-Power 
System. 

489. With regard to Hydro-Québec’s 
comment, the Commission finds that 
enforcement authority under section 
215(e) of the FPA applies only to 
violations that occur within the United 
States. The enforcement authority of the 
ERO or a Regional Entity in Canada is 
outside the scope of this proceeding. 


ii. Due Process 


490. A number of commenters express 
concern about whether the ERO and 
Regional Entities will have adequate 
procedures to ensure due process in 
considering whether to impose a 
penalty. For example, PacifiCorp, New 
York Companies, and LADWP 
emphasize that due process for parties 


128 Prohibition of Energy Market Manipulation, 
Order No. 676, III FERC Stats. & Regs. J at 
P 62-63 (January 19, 2006). 

129 As discussed later under the topic of 
“Confidentiality of Reports,” the Final Rule revises 
the proposed regulation, eliminating the 
requirement that the ERO or a Regional Entity 
provide “public” notice of determining whether to 
impose a penalty. The revised provision at section 
39.7(c) requires that an alleged violator receive 
notice and an opportunity for hearing. 


subject to penalties must be clearly 
defined for each stage of the penalty 
process, including protection for alleged 
violators. EEI states that the 
Commission must ensure that the ERO 
and Regional Entities include in their 
respective applications and agreements 
a set of compliance processes that meet 
due process requirements. PG&E asks 
the Commission to clarify that a notice 
of violation should provide complete 
information to which the alleged 
violator can respond. 

491. Some commenters, such as 
WECC, ask the Commission to clarify 
that the ERO and Regional Entities must 
propose specific Rules ensuring that any 
imposition of a penalty is subject to due 
process. Others, such as Northern Maine 
Entities, ask that the Commission, rather 


‘than the ERO and Regional Entities, 


prescribe the general procedures in this 
context. 

492. FirstEnergy comments that the 
ERO should develop standardized 
enforcement processes providing for 
uniformity across regions except in 
discrete circumstances so that a user, 
owner or operator of the Bulk-Power 
System is not subject to different 
enforcement procedures, fines or other 
sanctions simply because of geographic 
location. 

493. APPA notes that there is 
currently little detail regarding the 
procedures that the ERO and Regional 
Entities will use to assess penalties and, 
therefore, suggests that the Commission 
revise the proposed regulations to 
provide that “the specific procedures to 
be used will be ordered in the context 
of each proceeding.” 


Commission Conclusion 


494.The Commission agrees with the 
commenters that the ERO and Regional 
Entities must have procedures to ensure 
due process when considering whether 
to impose a penalty. We interpret 
section 215(c)(2)(C) of the FPA, which 
requires the ERO to have established 
Rules that, inter alia, “provide fair and 
impartial procedures for enforcement of 
reliability standards * * *,” as 
requiring due process in enforcement 
proceedings.13° Accordingly, the 
Commission expects an‘ERO candidate 
to develop procedures to ensure due 
process and submit the procedures for 


-Commission review with its ERO 


certification application. 

.495. Likewise, procedures to ensure 
due process should be included in any 
delegation agreement submitted for 
Commission review. We agree that there 


130 Pursuant to section 215(e)(4) of the FPA, 
Regional Entitites must also establish fair and 
impartial enforcement procedures. 
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should be uniformity among the ERO 
and Regional Entities regarding due 
process elements such as adequacy of 
notice and opportunity to present facts 
and arguments at a hearing befere an 
impartial adjudicator. These general due 
process requirements should be 
identified in the pro forma delegation 
agreement either explicitly or by 
reference to the ERO Rules. 


iii. Notice 
496. The NOPR proposed that the 
ERO or a Regional Entity must include 


specified information in any notice of 
an enforcement action.131 


Comments 


497. NiSource asks the Commission to 
revise the proposed regulation to clarify 
that both proposed sections (a)(2) and 
(c) of the proposed enforcement 
regulations refer to the same notice that 
the ERO must file with the Commission 
following a finding that an entity 
violated a Reliability Standard. 


Commission Conclusion 


498. The Final Rule adopts the 
substance of the proposed notice 
requirement with some minor changes 
for purposes of clarification. In response 
to NiSource, the Final Rule revises the 
text of the proposed regulations to - 
consistently use the term ‘“‘notice of 
penalty” when referring to the notice 
the ERO must file with the Commission 
following imposition of a penalty. 


iv. Effective Date of Penalty and 
Commission Review of Penalties 


499. The NOPR proposed that a 
penalty imposed by the ERO or a 
Regional Entity may take effect not 
earlier than the 31st day after the ERO 
files with the Commission a notice of 
penalty and the record of the 
proceeding.'32 Such penalty would be 
subject to review by the Commission, 
either on its own motion orupon 
application by the entity that is the 
subject of the penalty filed within 30 
days after the date such notice is filed 
with Commission. An application to the 
Commission for review, or the initiation 
of review by the Commission on its own 
motion, would not operate as a stay of 
such penalty unless the Commission 
otherwise orders. In any proceeding to 
review a penalty, the Commission, after 
public notice and opportunity for 
hearing, would by order affirm, set aside 
or modify the penalty and, if 
appropriate, remand to the ERO for 
further proceedings. 


131 NOPR at P 59. 
132 Td. at P 60. 


(a) Effective Date and General 
Commission Review 


500. TAPS notes language in the 
proposed enforcement regulations that 
would allow a Regional Entity to 
interact directly with the Commission. 
TAPS believes that this approach is 
inconsistent with sections 215(e)(1) and 
(2) of the FPA, which authorize the ERO 
to impose penalties, the ERO to file 
notice of a penalty with the 
Commission; and the Commission to 
remand an action to the ERO. According 
to TAPS, any imposition of a penalty 
should go through the ERO to ensure 
consistency and prevent the 
undermining of its authority. Likewise, 
PG&E contends that the proposal that a 
Regional Entity may file a notice of 
penalty with the Commission to start 
the 30-day window for seeking 
Commission review precludes any 
meaningful opportunity to appeal to the 
ERO a penalty imposed by a Regional 
Entity. PG&E suggests that, if the 
Commission allows an appeal of a 
Regional Entity action to the ERO, the 
Commission should delete the language 
allowing a Regional Entity to file a 
notice with the Commission. 

501. PG&E also requests that, to avoid 
a situation where the ERO or a Regional 
Entity imposes a penalty only to have 
the Commission reverse the decision on 
review, the Final Rule should modify 
the proposed regulation to allow for an 
automatic stay of a penalty once a 
Commission review is initiated. 

502. Ameren suggests that the 
Commission clarify the types of further 
proceedings that it contemplates should 
it remand a penalty to the ERO. 

503. The Oklahoma Commission 
suggests that the Final Rule include a 
process for a state commission, through 
its own concurrent jurisdictional 
authority, to intervene and participate 
in an investigation, ‘‘penalty _ 
imposition,” and Commission review of 
a penalty (including those involving a 
Cybersecurity Incident) to the extent a 
state commission deems necessary to 
fulfill its ratemaking or other 
authorities. It notes the Commission’s 
current rules that allow state 
commissions to intervene in 
proceedings before the Commission. 

504. NERC asks the Commission to 
reconsider the proposed notice and 
opportunity for comment on a notice of 
penalty filed with the Commission. 
NERC states that the Commission does 
not currently allow the public to 
participate in enforcement proceedings. 
Further, for purposes of clarification, 
NERC proposes modifying the first 
sentence of proposed section 38.5(d)(4) 


to include the phrase “[a]n applicant for 
review of a penalty shall file* * *.” 


Commission Conclusion 


505. The Final Rule adopts, with 
some non-substantive changes, the 
proposed regulations regarding the 
effective date of a penalty and 
Commission review of a penalty. The 
Commission may review a penalty, but 
only on its own motion or upon 
application by the entity that is subject 
of the penalty. 

506. We agree with the commenters 
who suggest that only the ERO should 


. file with the Commission a notice of - 


penalty. A Regional Entity that 
determines, after due process, to impose 
a penalty, must submit a notice to the 
ERO, which may then submit the notice 
of penalty to the Commission. Likewise, 
a Commission remand of any penalty- 
review proceeding pursuant to section 
39.7(e)(5) is a remand to the ERO 
regardless of the entity that would 
impose the penalty. Accordingly, the 
Final Rule modifies the proposed 
regulation text at section 39.7(c) to 
provide that the ERO must file the 
notice of penalty with the Commission. 
507. We reject PG&E’s suggestion to 
modify the proposed regulation by 
including an automatic stay of a penalty 
once Commission review is initiated. . 
Section 215(e)(2) of the FPA requires 
that an ‘application to the Commission 
for review, or the initiation of review by 
the Commission on its own motion, 
shall not operate as a stay of such 
penalty unless the Commission 
otherwise orders * * *.” Our j 
regulations at section 39.7(e)(3) provide 
the opportunity for a stay on a case-by- 


‘case basis (either as a result of a motion 


by the alleged violator or an order by the 
Commission). We see no need to order 
an automatic stay in the Final Rule for 
review of all penalties. 

508. Ameren asks for clarification 
regarding the types of further 
proceedings the Commission 
contemplates if a penalty is remanded to 
the ERO pursuant to section 39.7(e)(5). 
Without limiting ourselves in 
addressing a specific circumstance, we 
believe that a remand to the ERO for 
additional fact-finding proceedings may 
be appropriate. For example, we may 
determine that additional fact-finding is 
necessary regarding an alleged violation, 
or support for a penalty imposed, and 
conclude that the ERO is best situated 
to engage initially in such fact-finding. 

509. With regard to the Oklahoma 
Commission’s comments, we agree that 
a state commission generally may 
intervene in a Commission proceeding 
for review of a penalty imposed by the 
ERO or a Regional Entity. To address 


8706 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


these comments, we distinguish 
between an investigation pursuant to 
part 1b of our regulations and an 
adjudicatory proceeding arising out of 
such an investigation. Under Part 1b, 
the Commission and its staff treats as 
nonpublic any enforcement 
investigation and any information and 
documents obtained during such 
investigation except to the extent that 
the Commission directs or authorizes 
the public disclosure of the 
investigation.1%* There are no parties in 
a part 1b enforcement investigation, and 
no person may intervene or participate 
as a matter of right in such an 
investigation.'*4 However, if a Part 1b 
enforcement investigation leads to an 
on-the-record proceeding in which the 
existence of a violation and any 
appropriate sanction for it are at issue, 
interventions in that proceeding are 
governed by Rule 214 of our Rules of 
Practice and Procedure.'*° In this 
respect, a proceeding in which the 
Commission reviews a penalty 
assessment by a Régional Entity or the 
ERO is no different from an on-the- 
record proceeding resulting from a Part 
1b investigation or a formal complaint 
filed with the Commission in which a 
complainant alleges the existence of a 
violation and requests that the 
Commission assess a penalty for it. 

510. We view inquiries conducted by 
the ERO or a Regional Entity into 
alleged violations or self-reported 
violations as well as ERO or a Regional 
Entity monitoring and enforcement 
audit activities to determine whether 
violations are occurring to be akin to our 
staff's Part 1b investigations. As a result, 
we conclude that these activities 
generally should be nonpublic and that 
there should be no right to intervene in 
them. 

511. Moreover, we will not require 
that a state commission have a right to 
intervene in any ERO or Regional Entity 
investigation or imposition of a penalty. 
If the ERO or a Regional Entity wishes 
to conduct a public investigation, 
enforcement audit or permit 
interventions when determining 
whether to impose a penalty, the ERO 
or the Regional Entity must receive 


133 18 CFR 1b.9(2005). Pursuant to this regulation, 
public disclosure of investigative information or 
documents also may occur during the course of an 
adjudicative proceeding or when required under the 
Freedom of Information Act. 

13418 CFR 1b.11. part 1b enforcement 
investigations differ as a general matter from 
“investigations” the Commission initiates pursuant 
to section 206 of the FPA. Section 206 
investigations are public on-the-record proceedings 
in which interventions may occur; part 1b 
investigations generally are nonpublic and may be 
. initiated by the Commission or its staff. 

13518 CFR 385.214. 


advance authorization from the 
Commission. Consistent with further 
discussion below, ERO or Regional 
Entity investigations, enforcement 
audits and penalty actions must be 
nonpublic if they involve a 
Cybersecurity Incident or would 
jeopardize Bulk-Power System security 
if disclosed publicly. Further, while we 
are allowing interventions and 
comments by third parties in a 
proceeding for review of a penalty 
imposed by the ERO or a Regional 
Entity, we expect in most instances not 
to open the record to additional material 
from third parties that was not in the 
record compiled by the ERO or the ~ 
Regional Entity.136 

512. However, we reject NERC’s 
suggestion that we eliminate the notice 
and opportunity to comment in a 
Commission proceeding to review a 
penalty. As explained above, while our 
rules generally require that a Part 1b 
investigation be nonpublic, the 
Commission issues public notice of 
filings made with it and interventions 
are allowed pursuant to the 
requirements in Rule 214 in on-the- 
record adjudicatory proceedings relating 
to violations and penalties. Other than 
with respect to a Commission 
proceeding that relates to a 
Cybersecurity Incident or that would 
jeopardize Bulk-Power System security 
if made public, commenters have not 
provided any compelling reason that the 
Commission’s review of the assessment 
of penalties pursuant to section 215 of 
the FPA should differ in this respect 
from other, similar proceedings. 

513. We clarify the first sentence of 
section 39.7(e)(2), based on NERC’s 
proposal and further revised based on 
our concerns, to state: ‘““An applicant ~ 
filing an application for review shall 
comply with the requirements for filings 
in proceedings before the Commission.” 


(b) Automatic Commission Review of 
Certain Penalties 


514. The Commission asked for 
comment on whether it should 
determine by rule that certain categories 
of penalties should be automatically 
subject to Commission review.137 


Comments 


515. Most commenters oppose this 
proposal, explaining that the entity 
against which the penalty is assessed 
should decide whether to appeal a 


136 See 16 U.S.C. 824(o)(e)(2) (providing that a 
hearing for Commission review of a penalty 
imposed by the ERO “may consist solely of the 
record before the ERO and opportunity for the 
presentation of supporting reasons to affirm, 
modify, or set aside the penality.”’) 

137 NOPR at P 71 (enforcement question 5). 


penalty and, to do otherwise, would 
increase costs to participants and 
administrative burdens.138 Similarly, 
NERC comments that there is no need 
for automatic review where there is no 
contest. It also notes that the 
Commission has the authority to review 
any particular case. 

516. A few commenters support 
automatic Commission review in 
limited situations. ERCOT and PG&E 
state that a penalty above a threshold 
dollar amount should automatically 
trigger Commission review. PG&E states 
that automatic review would promote 
fairness and consistency among 
Regional Entities with regard to high 
penalties. NiSource proposes that a 
monetary penalty falling within the top 
25 percent of a penalty range or 
guideline and a non-monetary penalty 
that is in effect for 60 days or longer 
should trigger automatic Commission 
review. APPA comments that the 
Commission may want to revisit this 
issue in the periodic ERO recertification 
proceeding. 


Commission Conclusion 


517. The Commission is not adopting 
an automatic review provision. We 
agree with the vast majority of 
commenters that there is no need for 
automatic review of certain penalties. 
The Commission retains the option to 
review a penalty on a case-by-case basis 
if an entity against which a penalty is 
assessed fails to appeal the penalty 
before the Commission. 


v. Answer to an Application for Review 


518. The NOPR provided that, unless 
the Commission orders otherwise, 
answers, interventions and comments to 
an application for review of a penalty 
must be filed within twenty (20) 
calendar days after the application is 
submitted. 

519. APPA suggests that the 
Commission revise this section to 
require that answers, interventions and 
comments to an application for review 
of penalty be filed within twenty days 
of notice to the public, as opposed to the 
currently proposed ‘“‘within twenty days 
after the application is filed.” 


Commission Conclusion 


520. We do not adopt APPA’s 
recommendation. The NOPR’s proposal, 
as reflected in section 39.7(e)(4) of the 
Final Rule, is consistent with the 
statute’s requirement that the 
Commission develop expedited 
procedures for review of penalties. The 


138 See, e.g., AEP, Ameren, APPA, EEI, FRCC, 
LADWP, MRO, NERC, New York Companies, 
Progress Energy, SERC, SoCalEd, South Carolina 
E&G, TVA and WECC. 
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Commission has discretion to change 
the deadline in specific proceedings if it 
determines that more time for responses 
is appropriate. 


d. Nonpublic Matters and CyberSecurity 
Procedures 


521. The proposed rule would 
establish a limited exception to the 
public notice requirement and allow 
nonpublic proceedings before the 
Commission for matters that involve a. 
Cybersecurity Incident, unless the 
Commission determines on a case-by- 
case basis that such protection is not 
necessary.13° The alleged violator would 
be given timely notice and an 
opportunity for a nonpublic hearing. 
The Commission sought comment on (1) 
whether the proposal provides sufficient 
due process and (2) the identification of 
other specific events that should be 
subject to nonpublic hearing 
procedures. 


Comments 


522. A number of commenters state 
that the Commission’s proposal 
provides sufficient due process.14° 
South Carolina E&G, NiSource and 
others comment that a nonpublic 
hearing in which the alleged violator 
can be heard coupled with a right to 
appeal provide sufficient due process. 

523. EEI and others suggest that, in 
‘addition to actions involving a 
Cybersecurity Incident, all other 
proceedings should be nonpublic if they 
involve an unconfirmed violation, i.e., 
when there has not been an admission 
of a violation or a determination by the 
ERO or a Regional Entity that a violation 
occurred.!41 The commenters explain 
that this practice is appropriate because 
most investigations or proceedings 
regarding reliability matters are likely to 
involve confidential or sensitive 
information that should be shared only 
with investigators. In particular, an 
investigation or proceeding regarding 
physical assets that make up the Bulk- 
Power System may involve sensitive 
information and may include critical 
energy infrastructure information (CEII). 
Further, public disclosure of an alleged 
violation can damage a utility’s 
reputation and its relationship with 
customers and regulators and cause 
financial impacts. Thus, these 
commenters assert that a nonpublic 
proceeding is appropriate because an 
entity should not suffer any adverse 
consequences from an allegation that an 


139 NOPR at P 62. 2 

140 See, e.g., ERCOT, NERC, NiSource, Progress 
Energy, Santee Cooper and FRCC. 

141 See also Ameren, National Grid, NiSource,, 
WestConnect and Xcel Energy. 


entity violated a Reliability Standard 
until due process has been completed. 

524. National Grid adds that EPAct, 
which elsewhere specifically requires 
“public” notice, speaks only of “notice 
and opportunity for hearing” in section 
215, suggesting that only the alleged 
violator is entitled to notice. 

525. Some commenters suggest that 
there should be no public dissemination 
of any information involving a 
Cybersecurity Incident or an incident 
that contpromises physical security or 
exposes a single point of weakness of a 
specific user, owner or operator of the 
Bulk-Power System (even after a 
violation is confirmed) because it is 
possible that system security and 
reliability would be further jeopardized 
if potential vulnerabilities are publicly 
identified.142 

526. Other commenters support the 
provision to make a Cybersecurity 
Incident proceeding nonpublic but do 
not advocate any further extension of 
nonpublic proceedings.!4* AEP explains 
that, while public disclosure of 
noncompliance is proper in most cases, 
public disclosure in the area of 
cybersecurity allows for easier access 
and intrusion by cyber terrorists and 
would not be in the public interest. 

527. Indianapolis P&L suggests that 
the Final Rule allow an entity involved 
in the appeal process to make an 
independent showing that information 
is security sensitive. ELCON states that 
an event should not qualify for a 
nonpublic hearing unless there is 
compelling evidence that this would be 
in the public interest. 

528. APPA questions whether the 
proposed procedures ensure due 
process, stating that the presumption in 
proceedings before the Commission 
should be in favor of proceeding 
publicly, unless the Commission 
determines for good cause shown that a 
proceeding should be closed. Thus, 
while respecting national security 
concerns, APPA advocates handling 
confidentiality issues on a case-by-case 
basis to maintain transparency when 
possible. APPA believes that 
transparency is important because 
industry participants have the right to 
know how the Commission is applying 
a Reliability Standard in a particular 
case and transparency would foster 
industry confidence that the reliability 
regime is being fairly administered. 
Siemens notes that, without mandated 
reporting of Cybersecurity Incidents, 


142 See, e.g., Ontario IESO, Progress Energy, Sante 
Cooper, SERC and TVA. 

143 See, e.g., AEP, ELCON, IPL, LADWP, Ohio 
Commission, PSEG Companies, Siemens, South 
Carolina E&G, Southern and WECC 


good metrics cannot be developed to 
assess cybersecurity threats and 
countermeasures. 

529. TAPS cautions that nonpublic 
procedures for cybersecurity 
enforcement are inconsistent with due 
process and threaten core principles, 
such as the right to a speedy and public 
trial, underlying the nation’s 
administrative and judicial processes. 
According to TAPS, the public has an 
interest in knowing that a Cybersecurity 
Incident occurred at a particular facility 
or with the involvement of a particular 
contractor. TAPS states that it is not 
seeking public disclosure of information 
that endangers national security, but is 
concerned that an across-the-board ban 
on public disclosure goes too far. 

530. NASUCA supports maintaining 
confidentiality of the details of a 
Cybersecurity Incident and violation, 
but believes that the identity of the 
violator and the fact that a violation - 
occurred should be publicly disclosed. 
NRECA asks the Commission to explain 
why the CEII procedures are not 
adequate for cybersecurity violations. 
NRECA remarks that, alternatively, if 
CEII protections are inadequate for 
cybersecurity, they may be inadequate 
for other purposes as well and that such 
protections may need to be changed 
generally. 

531. Cinergy is concerned about the 
need to maintain the confidentiality of 
commercially sensitive data during a 
penalty proceeding. In particular, it 
‘suggests that the Commission establish 
a requirement to notify third parties 
before their data is submitted in an 
action and allow any party or third 
party whose data is submitted in a 
penalty proceeding to request 
confidential treatment of data. 


Commission Conclusion 


532. Our conclusion addresses 
separately two related issues raised by 
commenters: At what stage an 
investigation or penalty should be 
nonpublic, and what types of events 
should receive nonpublic treatment. 


i. Stage at Which an Investigation or 
Penalty Should Be Made Public 


533. The Commission recognizes that 
it is generally desirable for 
investigations relating to a violation or 
an alleged violation to be nonpublic. As 
noted by commenters, public disclosure 
of an investigation may affect the 
reputation of an alleged violator, which 
in turn could have significant financial 
ramifications. Further, a nonpublic 
investigation would make less likely the 
possible public disclosure of 
information relating to a system 
vulnerability. We also note that a 
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violator or an alleged violator is more 
likely to cooperate in a nonpublic 
investigation. As previously discussed, 
pursuant to section 39.7(b)(4) of the 
Final Rule, an investigation conducted 
by the ERO or a Regional Entity of a 
violation or an alleged violation of a 
Reliability Standard will be nonpublic 
unless the Commission authorizes a 
public investigation. This approach is 
consistent with our part 1b rules 
relating to investigations that, as 
discussed above, require nonpublic 
investigations except to the extent the 
Commission publicly discloses the 
existence of an investigation or 
investigative information.'+4 
534. Accordingly, the Final Rule 
revises the proposed regulations to 
eliminate the requirement that the ERO 
or a Regional Entity provide “public” 
notice when determining whether to 
impose a penalty. As revised, the ERO . 
or a Regional Entity will conduct a 
nonpublic investigation or penalty 
action unless otherwise authorized by 
the Commission. For example, there 
may be circumstances in which a public 
investigation may be appropriate or a 
particular entity may prefer the 
openness of a public forum. We direct 
any ERO applicant to submit ERO Rules 
with an ERO cértification application, 
and Regional Entity Rules with a 
delegation agreement, that require 
nonpublic investigations and 
confidentiality of material obtained 
during an investigation unless otherwise 
authorized by the Commission. 
’ 535. Moreover, if the ERO or a 
Regional Entity determines that a user, 
owner, or operator has violated a 
Reliability Standard and imposes a 
penalty, the ERO must file a notice of 
penalty with the Commission pursuant 
to section 215(e)(1) of the FPA. The 
Commission will publicly disclose the 
filing of such a notice, except as 
discussed below with respect to 
Cybersecurity issues and other matters 
that would jeopardize Bulk-Power 
System security if publicly disclosed. 
Except for these issues, an application 
for review and also the related 
proceeding at the Commission will be 
made public. Participants in a public 
enforcement proceeding conducted at 
the Commission will have the 
opportunity to seek confidential 
treatment of materials and a protective 
order pursuant to our Rules of Practice 
and Procedure. 

536. While recognizing the wale of 
nonpublic investigations, we also 
encourage entities to disclose violations 
voluntarily early in the enforcement 
process. We believe that voluntary 


14418 CFR part 1b. 


disclosure would benefit the public, for 
example, in understanding the cause of 
a disruption in electric service. Other 
industry members would benefit if they 
understand sooner the causes of such a 
disruption, how the user, owner or 
operator of the Bulk-Power System 


- acted and the results of these actions. 


537. Finally, regarding Cinergy’s 
concern about protecting third-party 
data, third-party data may well be 
relevant to a determination whether to 
impose a penalty. However, we will not 
attempt to set out here a complete set of 
criteria for disclosure or non-disclosure. 
Instead, we will consider the nature and 
relevance of the data on a case-by-case 
basis. 


ii. Nonpublic Treatment of Certain 
Types of Proceedings 


538. As explained in the NOPR, and 
confirmed by numerous commenters, a 
proceeding involving a Cybersecurity 
Incident requires additional protection 
because it is possible that Bulk-Power 
System security and reliability would be 
further jeopardized by the public 
dissemination of information involving 
incidents that compromise the 
cybersecurity system of a specific user, 
owner or operator of the Bulk-Power 
System.145 For example, even publicly 
identifying which entity has a system 
vulnerable to a ‘“‘cyber attack” could 
jeopardize system security, allowing 
persons seeking to do harm to focus on 
a particular entity in the Bulk-Power 
System. While the Commission 
recognizes the benefit of transparency in 
Commission proceedings, as discussed 
by APPA and TAPS, the benefits of 
transparency are overridden in the 
limited situation of cases in which such 
transparency would jeopardize Bulk- 
Power stem security. 

539. The Commission may establish a 
nonpublic proceeding if public 
disclosure would jeopardize system 
security. We find that, in the balance, 
Commission authority to establish a 
nonpublic proceeding if necessary and 
lawful, including but not limited to, a 
proceeding involving a Cybersecurity 
Incident, serves an important public 
interest that outweighs the competing 
goals of openness and transparency. 

540. Commenters identify a number of 
categories of incidents or types of 
facilities that they believe should be 
subject to a nonpublic hearing at the 
Commission. We are concerned, 
however, that this prescriptive approach 
would result in an overly inclusive 
requirement for nonpublic proceedings 
even if they are not necessary or, 
conversely, an overly narrow 


145 NOPR at P 62. 


requirement that would make public a 
proceeding that is deserving of 
nonpublic treatment. Thus, section 
39.7(e)(7) of the Final Rule allows the 
Commission to determine on a case-by- 
case basis whether a particular 
Commission proceeding to review an 
enforcement penalty for violation of a 
Reliability Standard can and should be 
nonpublic. 


e. Commission-Ordered Compliance and 
Penalties 


541. The NOPR provided that, on its 
own motion or upon complaint, the 
Commission may order compliance with 
a Reliability Standard and may impose 
a penalty against a user, owner or 
operator of the Bulk-Power System, if 


- the Commission finds, after notice and 


opportunity for hearing, that the user, 
owner or operator has engaged or is 
about to engage in any acts or practices 
that constitute or will constitute a 
violation of a Reliability Standard.146 
542. Related to this provision, the 
NOPR asked if the Commission should 
clarify that, in a situation where an 
entity is about to engage in an act that 
will constitute a violation of a 
Reliability Standard, Commission action 
should be in the form of a compliance 
order with the goal of preventing the 
violation from occurring; and further 


‘clarify that an entity that has engaged in 


an actual violation may be subject to 
both penalties and a compliance 


- order.147 The NOPR also asked whether 


there are situations that may warrant a 
penalty where an entity is about to 
engage in activity that would violate a 
Reliability Standard but the activity was 
ultimately averted. 


Comments 


543. Many commenters favor the 
issuance of a compliance order as the 
appropriate response to an entity that is 
about to engage in activity that would 
violate a Reliability Standard.14® 
However, some believe that a 
compliance order is unnecessary, 
overly-prescriptive or simply adds an 
additional layer of bureaucracy.149 
Further, most commenters believe that, 
in a situation where an entity is about 
to engage in activity that would violate 
a Reliability Standard but the activity is 
ultimately averted, imposing a monetary 
penalty is not justified and raises 
serious due process issues.15° A few 


146 NOPR at P 65. 

147 NOPR at P 71 (enforcement question 10). 

148 See, e.g., Ameren, EEI, EPSA, International 
Transmission, NERC, NRECA, NYISO, Progress 
Energy, South Carolina E&G and Southern. 

149 See, e.g., Cinergy and Portland GE. 

150 See, e.g., AEP, Ameren, EEI, ERCOT, Kansas 
City P&L, NERC, New York Companies, Santee 
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commenters suggest that monetary 
penalties may be warranted in extreme 
situations that, for example, involve 
intentional acts or reckless misconduct 
that endanger system reliability. 


Commission Conclusion 


544. In section 39.7(f) of the Final 
Rule, the Commission adopts the 
proposal in the NOPR that the 
Commission may order compliance with 
a Reliability Standard and may impose 
a penalty on a user, owner or operator 
of the Bulk-Power System. We cenfirm 
that, in a situation that is brought to our 
attention where an entity is about to 
engage in an act that would constitute 
a violation of a Reliability Standard, our 
action would typically be in the form of 
a compliance order. If an entity fails to 
comply with the compliance order, we 
could seek enforcement through an 
action for injunctive relief in the 
appropriate court. 

545. We believe that, in most 
circumstances, a monetary penalty 
would not be appropriate where a 
violation is imminent but ultimately 
averted.'5! Nonetheless, we will not 
limit our options in responding to an 
extraordinary circumstance. The 
Commission does not state as a matter 
of policy that it will never impose a 
monetary penalty in a situation where 
an entity is about to violate a Reliability 
Standard. Likewise, we will not limit 
our options with regard to imposing an 
appropriate non-monetary penalty 
where an entity is about to engage in an 
action that would violate a Reliability 
Standard but the activity is ultimately 
averted. 

546. The Final Rule does not preclude 
the ERO or a Regional Entity that is 
aware of an entity that is about to 
engage. in an act or practice that would 
result in noncompliance from notifying 
the entity by issuing a compliance 
directive. If, after receiving such a 
directive, the entity does not take 
appropriate action to avert a violation of 
a Reliability Standard, the ERO or 
Regional Entity could file a petition 
with the Commission to issue a 
Commission compliance order. The 
Commission would review such a 
petition on an expedited basis. 
Alternatively, if the ERO or a Regional 
Entity determines that an entity’s 
imminent action or inaction could 
jeopardize Bulk-Power System 
reliability, the ERO or Regional Entity 
may seek immediate injunctive relief in 
an appropriate court. 


Cooper, SERC, SoCalEd, South Carolina E&G, 
Southern and TVA. 
151 See section 215(e)(3) of the FPA. 


f. Penalties’ Relation to the Seriousness 
of the Violation 


547. The NOPR provided that any 
penalty imposed for the violation of a 
Reliability Standard shall beara _ 
reasonable relation to the seriousness of 
the vi6lation and shall take into 
consideration efforts of such user, 
owner or operator of the Bulk-Power 
System to remedy the violation in a 
timely manner.15? The proposal stated 
that penalties should not be limited to 
monetary penalties and may include 
limitations on activities, functions, 
operations, or other appropriate 
sanctions, including the establishment 
of a reliability watch list composed of 
major or frequent violators. 


Comments 


548. International Transmission and 
Michigan Electric ask for clarification ° 
that the phrase ‘seriousness of the 
violation” is intended to correlate the 
magnitude of the penalty with the actual 
or potential impact of a violation. 

549. EPSA asks for clarification on 
whether the phrase “‘iimitations on 
activities, functions [or] operations,” is 
intended to bar users, owners or 
operators from engaging in transactions 
or operating their facilities for an 
indefinite period of time. EPSA states 
that, while suspension of operations 
may be necessary to address immediate 
reliability concerns, suspension could 
also adversely affect reliability. Also, if 


a limitation on activity is intended to 


deprive the violator of the fruits of its 
violation, EPSA contends that a 
monetary penalty should provide a 
sufficient sanction. 

550. Ameren seeks clarification of the 
term “major violators” that may be 
placed on a reliability watch list. 


Commission Conclusion 


551. Section 39.7(g) of the Final Rule 
adopts the NORR proposal that a 
penalty must bear a reasonable relation 
to the seriousness of the violation. 
While the actual or potential effect of a 
violation is certainly one consideration 
in determining the seriousness of the 
violation, it is not the only 
consideration, in contrast to the 
suggestions of International 
Transmission and Michigan Electric. 
For example, a violation by an entity 
with a weak compliance program may 
merit a larger penalty than a violation 
by an entity with a strong compliance 
program.'53 All users, owners and 


152 NOPR at P 76. 

153 Enforcement of Statutes, Orders, Rules, and 
Regulations, 113 FERC 4 61,068 at P 22-23 (2005) 
(identifying internal compliance as a factor the 
Commission will take into account when 
determining a civil penalty). 


operators of the Bulk-Power System 
should have in place strong programs to 
ensure compliance with ERO and 
Regional Entity Reliability Standards. 

552. With regard to EPSA’s request for 
clarification, a non-monetary penalty 
involving a limitation on activities, 
functions or operations may include, 
but is not limited to, a ban on engaging 
in certain transactions or limiting the 
operation of facilities. The duration of 
the ban would normally be for the 
period needed to implement the 
necessary corrective action, whether 
installation of required equipment or 
completion of personnel training. 

553. Regarding Ameren’s request for 
clarification of the term “major 
violators” that may be placed on a 
reliability watch list, we clarify that the 
term includes users, owners or operators 
that have either committed one or more 
serious violations or have a history of 
frequent, albeit less serious violations. 


i. Penalty Guidelines 


554. The Commission asked in the 
NOPR whether it should approve a 
penalty range or guidelines before the 
ERO can levy a penalty or sanction for 
any violation, and, if so, whether the 
penalty range or guidelines for a 
violation should be submitted for 
Commission approval at the same time 
that the corresponding Reliability 
Standard is submitted to the 
Commission for approval.'54 


Comments 


555. Virtually all commenters on this 
issue agree that the Commission should 
approve a penalty range or guidelines 
that include a schedule of non-monetary 
and monetary penalties of increasing 
severity.155 They contend that basic due 
process requires that a regulated entity 
must know both the legal standard to 
which its action must conform as well 
as the corresponding penalty before that 
entity can be penalized for 
noncompliance. Commenters, however, 
differ on whether the ERO should 
develop and submit penalty guidelines 
concurrent with or separate from the 
Reliability Standard development 
process. 

556. Numerous commenters suggest 
that the Reliability Standard 
development process should not require 


154 NOPR at P 71 (enforcement question 2). 

155 See, e.g., APPA, EEI, ERCOT, FirstEnergy, 
FRCC, Hydro One, Kansas City P&L, LADWP, 
Michigan Electric, MRO, New York Companies, 
NEPOOL Participants, NERC, NiSource, NRECA, 
Ohio Commission, Ontario IESO, PacifiCorp, 
PSNM-TNPG, Southern, and Xcel Energy. 
Conversely, commenters consistently oppose a 
single penalty approach in response to the NOPR’s 
question on uniform penalties, NOPR at P 71 
(enforcement question 3). 
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that each Reliability Standard have its 
own range or guidelines for penalties. ‘5° 
Rather, these commenters assert that the 
ERO should develop, for Commission 
review, an enforcement policy that 
separates approval of penalty guidelines 
from approval of each Reliability 
Standard. These commenters suggest 
that, at the time a Reliability Standard 
is filed with the Commission for 
approval, the ERO should indicate what 
part of the overall sanctioning 
guidelines and penalty ranges would 
apply to the particular Reliability 
Standard. While some commenters urge 
uniformity and suggest that Regional 
Entity delegation agreements include a 
provision requiring use of the ERO 
penalty guidelines, TANC suggests that, 
to reflect unique regional conditions, 
each Regional Entity should develop its 
own proposal for penalty guidelines to 
be submitted to the ERO. PacifiCorp 
comments that penalty guidelines 
should be developed jointly by the ERO 
and Regional Entities to provide a 
balance of uniformity and regional _ 
experience. It also suggests periodic 
review of guidelines to ensure that the 
program is having the desired effect, 
with an opportunity for needed 
adjustments. 

557. Other commenters support a set 
range of monetary and non-monetary 
penalties for each Reliability Standard 
that is submitted to the Commission for 
approval at the same time as the _ 
Reliability Standard is submitted.157 
These commenters assert that, to ensure 
that a penalty bears a reasonable 
relation to the violation, the penalty 
guideline must be not be arbitrarily 
developed in isolation from the 
development of the Reliability Standard. 

558. WECC and Entergy ask that the 
Commission not mandate any particular 
approach to penalties but, rather, allow 
the ERO and each Regional Entity to 
propose standardized penalties or 
penalty guidelines as part of its 
enforcement program. SoCalEd suggests 
that WECC’s Reliability Management 
System (RMS) could serve as model for 
establishing a graduated schedule of 
non-monetary and monetary penalties. 

559. South Carolina ExG comments 
that penalties should net be imposed on 
an entity for failure to meet standards 
that are contrary to or are in violation 
of local, state or federal statutes or 
jurisdictional requirements. 


156 See, e.g., AEP, APPA, TVA, EEI, FRCC, 
Michigan Electric, NERC, Progress Energy, Santee 
Cooper, South Carolina ExG, SERC and Xcel 
Energy. 

157 See, e.g., Ameren, American Transmission, 
British Columbia, Cinergy, FirstEnergy, MRO, 
NEPOOL Participants, NiSource, PG&E and SMUD. 


560. APPA comments that the 
Commission should afford the ERO and 
Regional Entities latitude to impose 
higher monetary penalties on violations 
by larger entities than by smaller 


entities. For example, according to 


APPA, the ERO may impose a higher 
monetary penalty on a regional 
coordinator or large balancing authority 
responsible for operation of a large 
portion of an Interconnection than a 
smaller balancing authority or 
transmission owner. 


Commission Conclusion 


561. The Commission concludes that 
penalty guidelines, developed by the 
ERO and approved by the Commission, 
would provide a predictable, uniform 
and rational approach to the imposition 
of penalties.15* Such guidelines would 
help ensure that a penalty bears a 
reasonable relation to the seriousness of 
the violation, as required by section 
215(e)(6) of the FPA. Accordingly, the 
Final Rule revises the proposed 
regulation text to create a new section 
39.7(g)(2) that requires the ERO to 
develop, and submit to the Commission 
for approval, penalty guidelines that 
identify a range of non-monetary and 
monetary penalties to be applied by the 
ERO or a Regional Entity for 
determining the appropriate penalty for 
the violation of a Reliability Standard. 
We agree with the commenters that urge 
consistency in the imposition of 
penalties by the ERO and Regional 
Entities. Accordingly, Regional Entities 
should adopt the ERO’s penalty 
guidelines, with changes or 
supplements only as necessary to reflect 
regional differences in a Reliability 
Standard. Any such changes by a 
Regional Entity must be approved by the 
ERO and the ERO must submit them to 
the Commission for approval. — 

562. The ERO may propose for 
Commission review one set of penalty 
guidelines for all Reliability Standards, 
with the flexibility to propose a unique 
penalty for a particular Reliability 
Standard, if necessary. The Commission 
must approve the proposed penalty 
guidelines prior to the ERO’s use of the 
guidelines to impose a penalty for the 
violation of a Reliability Standard. 

563. With regard to South Carolina 
E&G’s comment, we do not preclude the 


158 Our Policy Statement on Enforcement 
articulates factors the Commission considers when 
determining an appropriate penalty. See 
Enforcement of Statutes, Orders, Rules, and 
Regulations, 113 FERC 4 61,068. The ERO should 
look to our Policy Statement on Enforcement for 
guidance in developing certain enforcement penalty 
policies. For example, our policies on internal 
compliance, self-reporting and cooperation, id. at P 
22-27, may assist the ERO in formulating its 
enforcement penalty policies. 


imposition of a penalty if an entity is in 
noncompliance with a Reliability 
Standard that is inconsistent with a 
state or local statute or regulation. We 
also note that South Carolina E&G has 
not provided any examples of when 
such a conflict would exist.and we 
would expect any such conflicts to be 
rare. In our December 9, 2005 technical 
conference, the state representatives 
testified that standards or regulations 
adopted at the state level are 
complementary to, or more stringent 
than, centinent-wide or regional 
Reliability Standards, not less stringent 
or in conflict with them.159 

564. We agree with APPA that the 
relative size of an entity or its financial 
ability is a factor that the ERO or a 
Regional Entity may consider when 
developing penalty guidelines or 
determining an appropriate penalty in a 
particular case. 


ii. Non-Monetary Penalties 


565. The NOPR requested comments 
regarding what types of non-monetary 
penalties, if any, are appropriate. 16° 


Comments 


566. Most commenters suggest that 
non-monetary penalties are appropriate 
and that such sanctions may include: 
Imposing a limit on activities, functions 
and operations; turning over operation 
of a facility to a third party; prohibiting 
an entity from engaging in a certain type 
of transaction; requiring an entity to 
carry additional operating reserves for a 
certain period of time; increasing 
training requirements; and a 
disconnection order for persistent 
violators. 161 

567. While some commenters 
recommend suspending or revoking 
appropriate organizational 
certification,'®? PG&E believes that this 
sanction may be appropriate for other . 
industries regulated by a self-regulatory 
organization, but is inappropriate in the 
utility industry. 

568. SMUD suggests that the ERO 
have flexibility in imposing non- 
monetary penalties, so long as the . 
penalty is proportionate to the violation 
and is tied to the nature of the conduct 
to be discouraged. APPA notes that 
section 215(e)(6) of the FPA requires 
that any penalty must bear a reasonable 
relationship to the seriousness of the 


159 December 9, 2005 Technical Conference, Tr. at 
95. 
160 NOPR at P 71 (enforcement question 6). 

161 See, e.g., EEI, ERCOT, Hydro-Québec, Kansas 
City P&L, NERC, New York Companies, and Ontario 
IESO 


162 See, e.g., Ameren, International Transmission, 
MRO and WECC. 
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violation and take into consideration 
timely remedial efforts. 

_ 569. Progress and SERC suggest that, 
generally, Regional Entities should 
administer non-monetary penalties, 
which should apply to ‘‘administrative”’ 
violations such as failure to produce 
documentation required by a Reliability 
Standard. In contrast, Alcoa comments 
that only the Commission should 
impose non-monetary penalties. 


Commission Conclusion 


570. Section 215 of the FPA 
contemplates the imposition of both 
non-monetary and monetary penalties. 
Section 215(c)(2)(C) of the FPA provides 
that the ERO certified by the 
Commission must have ERO Rules that, 
inter alia, provide fair and impartial 
procedures for enforcement of 
Reliability Standards “including 
limitations on activities, functions, or 
operations, or other appropriate 
sanctions.” 

571. While commenters identify an 
array of possible non-monetary 

_ penalties, the Commission is not 
formally adopting or rejecting any 
particular suggestion here. The 
appropriate penalty for a particular 
violation should be determined on a 
case-by-case basis, based on the 
circumstances and consistent with the 
penalty guidelines proposed by the ERO 
and approved by the Commission 
pursuant to section 39.7(g)(2) of the 
Final Rule. These guidelines should 
include monetary and non-monetary 
penalties. 


iii. Limits on Monetary Penalties 


572. In the NOPR, the Commission 
interpreted section 316A of the FPA,163 
as amended by EPAct, as establishing a 
limit on a monetary penalty for a 
violation of a Reliability Standard that 
may be imposed by the ERO, Regional 
Entities and the Commission.'®* The 
Commission asked for comment on this 
interpretation. 


Comments 


573. Most commenters agree that the 
$1 million per day, per violation cap set 
forth in section 316A of the FPA applies 
to any FPA-related violation, whether 
the monetary penalty is levied by the 
Commission, the ERO, or a Regional 
Entity.16° TAPS states that, although it 
is not clear whether the statutory cap 
applies to the ERO, the Commission 
would be prudent to apply the cap to all 
monetary penalties, while reserving for 


163 16 U.S.C. 8250-1. 

164 NOPR at P 71 (enforcement question 4). 
' 165 See, e.g., AEP, Alcoa, Ameren, APPA, EEI, 
FRCC, MISO Transmission Owners, MRO, NERC, 
NRECA, PG&E, Progress Energy and Xeel Energy. 


future judgment the question of the 
ERO’s authority to exceed the $1 


deter violations. 

574. Some comment that, in addition 
to the statutory cap, the ERO should 
develop, for regulatory approval, a limit 
on the monetary penalty for violation of 
a particular Reliability Standard. NERC 
suggests that such a limit should 
balance two factors: (1) That a penalty 
should not negatively affect the ability 
of an entity to maintain reliability and 
(2) that a penalty must be sufficient to 
assure that the entity responsible to 
maintain reliability does not make an 
economic choice to violate a Reliability 
Standard. Ameren comments that such 
a limit would benefit consumers 
because the risk of an open-ended 
penalty would be passed to consumers 
in the form of higher costs. 


Commission Conclusion 


575. The Commission confirms its 
interpretation that section 316A of the 
FPA establishes a limit on a monetary 
penalty for a violation of a Reliability 
Standard that may be imposed by the 
Commission, the ERO, or a Regional 
Entity pursuant to FPA section 215. The 
ERO, when developing penalty 
guidelines, may propose an appropriate 
range of monetary penalties for violation 
of each Reliability Standard that is up 
to the cap for general civil penalties 
under part II of the FPA in light of 
factors relating to a particular Reliability 
Standard. The ERO’s penalty guidelines, 
including any limits, will be subject to 
Commission approval. 


g. Reporting Violations and Alleged 
Violations 


i. Procedures for Reporting Violations 
and Alleged Violations 


576. The NOPR proposed that the 
ERO and all Regional Entities must have 
procedures to notify the Commission of 
all violations and alleged violations of 
Reliability Standards concurrent with 
the time that the ERO or Regional Entity 
first notifies the user, owner or operator 
of the violation or alleged violation.1®® 


Comments 


577. NiSource asks the Commission to 
clarify the meaning of “potential 
violation.’”’ EPSA and the Oklahoma 
Commission suggest that any entity 
identified as having allegedly violated a 
Reliability Standard be notified 
immediately of any enforcement 
investigation. 

578. Cinergy comments that it is 
possible that a violation may relate to 
improper documentation or a missed 


166 NOPR at P 71 (enforcement question 11). 


reporting deadline set forth in a 
Reliability Standard. Thus, in reporting 
a violation or alleged violation to the 
Commission, a significant incident of 
noncompliance worthy of Commission 
attention may get ‘‘lost in the shuffle.”’ 
Cinergy, therefore, recommends that the 
Commission either require reporting 
only of those violations that have a 
material impact on reliability or classify 
the violations and have less urgent 
violations reported in a quarterly report. 

579. NiSource asks the Commission to 
clarify that the ERO and Regional 
Entities must report to the Commission 
when an enforcement proceeding is 
closed without a penalty to “clear’’ the 
record on the alleged violation. 

580. Several state commissions ask 
that affected state commissions receive 
notice of a violation or alleged violation 
simultaneously with the 
Commission.1®” The Missouri 
Commission adds that a state 
commission should receive access to 
confidential information relating to a 
reliability event affecting its state or an 
entity serving load in its state. 


Commission Conclusion 


581. The Commission adopts the 
substance of the proposed reporting 
requirement in section 39.7(b) of the 
Final Rule. Several commenters request 
clarification of the proposed reporting 
requirement. First, the NOPR referred to 
a “potential violation.” This term 
creates an ambiguity between an.alleged 
past violation and future action that 
would be a violation. The Final Rule 
uses the term “alleged violation” in its 
place. 

582. Further, as explained earlier in 
the discussion of due process issues, an 
entity alleged to have violated a 
Reliability Standard is entitled to timely 
notice of any such allegation. The 
regulation, however, does not specify a 
time for the ERO or a Regional Entity to 
provide such notice. Rather, the ; 
proposed provision required that the 
ERO or Regional Entity report a 
violation or alleged violation to the 
Commission concurrent with the alleged 
violator receiving notice. Consistent 
with our view of the ERO’s lead role in 
the enforcement process, we amend this 
provision to provide that the ERO must 
promptly notify the Commission of a 
self-reported violation or an 
investigation into a violation or alleged 
violation. 

583. This notification provision is 
intended as a mechanism to provide the 
Commission promptly with limited 


167 See, e.g., Missouri Commission, North 
Carolina Commission, Ohio Commission and 
Oklahoma Commission. 
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information, as described in the 
proposed regulation, to enable the 
Commission to understand the general 
nature of a violation or an alleged 
violation and identify a contact person 
who can furnish its status to the 
Commission. The Commission requires 
prompt information regarding all 
violations and alleged violations of a 
Reliability Standard, not the delayed 
notification proposed by Cinergy. The 
requirement is to report both 
“violations” and “alleged violations.” 

584. We reject Cinergy’s suggestion 
that the Commission either require only 
the reporting of violations that have a 
material impact on reliability or classify 
violations and allow the reporting of 
“Jess urgent” violations on a quarterly 
basis. While we recognize that 
violations of Reliability Standards may 
vary in degree of immediate impact on 
system reliability, classifying violations 
as “less urgent” is ultimately subjective. 
Thus, for example, a seeming “less 
urgent” violation that is significant in 
the context of a specific occurrence may 
not be reported if we were to adopt 
Cinergy’s proposal. Classifying some 
violations as less significant would also 
send the wrong signal to users, owner 
and operators of the Bulk-Power 
System. If experience proves the 
proposed reporting system to be 
inefficient or unnecessary, we can 
revisit this matter in the future. - 

585. With regard to NiSource’s 
request for clarification, we agree that 
the ERO and Regional Entities should 
report to the Commission the 
disposition of each violation or alleged 
violation. Accordingly, section 39.7(b) 
of the Final Rule requires that, after the 
ERO submits a report of a violation or 
alleged violation, it must subsequently 
inform the Commission of the 
disposition of the matter. The ERO 
applicant should propose a process for 
periodically reporting to the 
Commission the disposition of 
violations and alleged violations on a 
quarterly basis. 

586. As discussed above, a state 
commission generally will have an 
opportunity to intervene in an 
adjudicatory proceeding before the 
Commission, including a Commission 
review of a penalty imposed by the ERO 
or a Regional Entity. Further, we will 
require the ERO and Regional Entities to 
notify a Regional Entity and Regional 
Advisory Body of all violations that 
have been determined to have occurred 
within its region at the conclusion of the 
appeals process. However, we are not 
requiring here that a state commission 
receive notice of an alleged violation of 
a Reliability Standard or receive access 
to confidential information when the 


ERO or a Regional Entity considers 
whether to impose a penalty. As 
discussed below, the Commission will 
treat a report of an alleged violation as 
nonpublic information, and a general 
rule providing a state commission 
access to nonpublic information would 
be contrary to the Commission’s rules 
for treatment of investigative 
information. 

587. The NOPR proposed, in the 
provisions on Reliability Reports, a 
requirement that the ERO and Regional 
Entities must report on their 
enforcement actions and associated 
penalties to the Commission and others. 
The Final Rule adopts this proposal 
with modifications in the section on 
Enforcement of Reliability Standards as 
new subsection 39.7(b)(5). The 
modifications make clear that the ERO 
is to report, and the Regional Entities 
are to report through the ERO, on 
violations of Reliability Standards and 
summary analyses of such violations as 
the Commission will from time to time 
direct, and limit this reporting to the 
Commission. 


ii. Confidentiality of Reports 


588. The NOPR, referring specifically 
to the proposed reporting of violations 
and potential, i.e. alleged, violations, 
asked for comment regarding what 
confidentiality protections may be 
needed. 168 


Comments 


589. Numerous commenters urge the 
Commission to take adequate steps to 
ensure that the notification of an alleged 
violation is made to the Commission in 
a nonpublic manner and that the 
nonpublic nature of the notification is 
maintained until the appeals process is 
exhausted.'®° Some propose that, to 
achieve this, the Commission revise the 
proposed regulations by eliminating the 
requirement that the ERO and Regional 
Entities notify the Commission of an 
alleged violation.17° Others propose that 
the Commission modify the Final Rule 
to state that information submitted to 
the Commission regarding an alleged 
violation must be kept confidential until 
the violation is “‘confirmed,” meaning 
until the appeals process has been 
completed.171 These commenters posit 
that an alleged violation that is found . 
not to be an actual violation through the 


168 NOPR at P 71 (enforcement question 11). 

169 See, e.g., Allegheny, APPA, EEI, ERCOT, 
MRO, National Grid, NERC, NiSource, Progress 
Energy, PSEG Companies, SERC, SoCalEd, TVA and 
Xcel Energy. 

170 See, e.g., AEP, Entergy, NERC, Progress 
Energy, Santee Cooper and SERC. 


171 See e.g., APPA, EEI, Kansas City P&L, LADWP, 


TVA and WECC. 


appeals process should not be disclosed 
to the public. 

590. NERC explains that the 
disclosure of a potential violation with 
the alleged violator’s identity could 
have significant and possibly 
irreversible negative impacts for the 
entity, even if it is ultimately found to 
have been in compliance. Further, faced 
with such disclosure, entities may be 
unwilling to cooperate with ERO and 
Regional Entity investigators. NERC 
states that a potential violation should 
be reported to the Commission only if 
‘the Commission ensures that the report 
will remain nonpublic to protect the 
identity of the entity involved until due 
process is complete. NERC asserts that 
a violation relating to information 
designated as CEII must remain 
confidential even when a violation is 
confirmed. 

591. NERC adds that, if the 
Commission requires the reporting of 
potential violations, the rules should 
define a “potential violation” as 
occurring “‘when the ERO or Regional 
Entity has performed a preliminary 
investigation and is prepared to 
formally charge an entity with a 
violation of a Reliability Standard.” 
NERC notes that this would add an 
additional stage to the compliance 
process, establishing a formal 
“charging” process. 

592. South Carolina E&G states that 


confidentiality provisions similar to 


those in part 1b of the Commission’s 
regulations are needed to assure no 
unnecessary public disclosure of an 
enforcement investigation. Alcoa, 
ELCON and others state that protections 
similar to that afforded other 
Commission investigations are 
appropriate for reliability-related 
investigations. ELCON comments that a 
claim of confidentiality should not be 
used to hide a business practice that 
harms reliability or competition. 

593. EEI opposes public disclosure 
unless and until a violation is 
confirmed. It states that, consistent with 
the procedures of other self-regulatory 
organizations, it supports an approach 
in which the ERO immediately notifies 
the Commission that a compliance 
investigation has commenced (including 
the entities involved and general nature 
of the alleged violation), while deferring 
the submission of a detailed report until 
the investigation is completed. EEI is 
concerned that alternative approaches 
may have a chilling effect on the 
reporting of compliance information 
and the self-reporting of violations. 

594. Others, such as FRCC and New 
York Companies, advocate that the 
identity of an entity subject to an 
investigation should be kept 
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confidential during a proceeding below 
the Commission level. The commenters 
posit that a Commission proceeding, 
however, should be conducted on the 
basis of a public record, with suitable 
protections, e.g., for confidential, 
proprietary or critical infrastructure 
information. 

595. TAPS states that confidentiality 
should be required for alleged 
violations, but confirmed violations 
should be made public, in accordance 
with NERC’s Guidelines for Reporting 
and Disclosure and the Bilateral 
Principles. Apparently defining 
“confirmed violation” at an earlier stage 
than the final appeal, TAPS would 
require public notice of violations 
contested at the ERO level. Similarly, 
NASUCA comments that a confirmed 
violation, regardless of the severity, 
should be publicly disclosed—including 
a report to the relevant state regulatory 
authorities—immediately upon the 
finding of a violation by the ERO ora 
Regional Entity. 


Commission Conclusion 


596. The Commission finds that a 

_ report of an alleged violation pursuant 
to section 39.7(b) should receive 
nonpublic treatment. As noted by 
commenters, and similar to our 
reasoning above with respect to a 
nonpublic investigation by the ERO or 
a Regional Entity, public disclosure that 
the ERO or a Regional Entity is 
investigating an entity’s violation or 
alleged violation of a Reliability 
Standard could cause unwarranted 
damage to the entity’s reputation, with 
resulting financial repercussion. 
Further, public disclosure of an 
investigation into a violation or an 
alleged violation could chill an entity’s 
cooperation with the investigator. The 
Commission will not make such 
information public unless the 
Commission decides to initiate a public 
investigation, issue a public compliance 
order or initiate a public proceeding to 
impose a penalty, or is required by 
statute or regulation, as in the situation 


- where the Commission or a court 


determines that information must be 
provided pursuant to a request for 
information pursuant to the Freedom of 
Information Act (FOIA).172 

597. We reject the suggestions that the 
Commission eliminate the proposed 


1725 U.S.C. 552 (2000). We note that FOIA does 
not require the public disclosure of records or 
information compiled for law enforcement purposes 
if, for example, disclosure could reasonably be 
expected to interfere with enforcement proceedings, 
would deprive a person of a right to a fair trial or 
an impartial adjudication or could reasonably be 
expected to constitute an unwarranted invasion of 
personal privacy. See 5 U.S.C. 552(b)(7). 


reporting requirement altogether or have 
the ERO create a “formal charging”’ 
process. The nonpublic treatment of 
such reports should ensure that an 
inquiry will remain nonpublic and the 
subject of the inquiry will not be 
damaged. Accordingly, the Final Rule 
inserts section 39.7(b)(4) that states how 
an ERO report of an alleged violation 
will receive nonpublic treatment by the 
Commission. 

598. However, a violation determined, 
for example, by a finding of the ERO or 
a Regional Entity, self-reporting of an 
admission in a settlement, generally will 
be made public after the matter is filed 
with the Commission as a notice of 
penalty or resolved by an admission that 
the user, owner, or operator of the Bulk- 
Power System violated a Reliability 
Standard or a settlement or other 
negotiated disposition. Further, 
pursuant to section 39.7(b)(4) of the 
Final Rule, the ERO should file, for 
informational purposes only, any. 
settlement of an alleged violation 
regardless of whether the agreement 
contains an admission by the settling 
user, owner or operator. Settlements 
will be made public. This is consistent 
with our own procedures in which 
enforcement settlements are made 
public. Settlements will not be noticed 
for public comment; nor will they be 
subject to Commission review pursuant 
to section 39.7(e) regarding Commission 
review of a notice of penalty. 

599. Further, the Final Rule.deletes 
from the proposed regulations the 
requirement that reports of violations 
and alleged violations be filed 
electronically with the Commission. 
The Commission will review the 
reporting procedures proposed by the 
ERO and Regional Entities before 
determining the appropriate filing 
procedures at the Commission. 


h. Other Enforcement Issues 


i. ERO and Regional Entity Appeals 
Processes 


600. The NOPR asked for comments 
on the appropriate appeals process, if 
any, of an ERO or Regional Entity 
decision to impose a penalty, whether it 
would be appropriate for the ERO and 
Regional Entities to adopt processes 
similar to self-regulatory organizations, 
and whether internal appeals within the 
ERO or a Regional Entity should be 
permitted before appeal to the 
Commission.173 


Comments 


601. A number of commenters agree 
that various self-regulatory organization 
models provide an appropriate basis for 


173 NOPR at P 71 (enforcement question 1). 


an appeals process.!74 However, 
commenters vary regarding the proper 
number of appeals and who should hear 
such appeals. Commenters consistently 
emphasize the need for fair, 
independent, non-discriminatory and 
well-defined due process procedures for 
appeals.!75 

602. Some commenters advocate, for 
a penalty imposed by a Regional Entity, 
a first appeal within the relevant 
Regional Entity, with additional appeals 
to the ERO and the Commission or other 
appropriate authority in Canada or 
Mexico; 176 and for a penalty imposed 
by the ERO, a first appeal within the 
ERO.'!77 TAPS notes that a first appeal 
within the Regional Entity would allow 
review by those with the most , 
knowledge about the regional system, 
and a further opportunity for appeal to 
the ERO would ensure consistency of 
interpretation and enforcement of ERO 
Reliability Standards. Entergy believes 
this process would help to ensure 
resolution of penalties before they reach 
the Commission, strengthen the ERO’s 
role, and develop a clear factual record 
if Commission review is necessary. 

603. MRO believes that the ERO 
working with the Regional Entities 
should decide on an appropriate 
appeals process at the ERO level. MRO 
and AEP advocate that the ERO, through 
delegation agreements, establish 
consistent principles for the 
investigations and imposition of 
penalties of all Regional Entities. MRO 
supports appeals at both the Regional 
Entity and ERO levels, but asks that the 
enforcement process not become an 
endless series of appeals. 

604. TVA and others comment that, 
for non-monetary penalties imposed by 
a Regional Entity, neither the ERO nor 
the Commission should participate in 
the appeals process. Ontario IESO 
suggests that a penalty imposed by 
either a Regional Entity or the ERO 
should be appealed to the ERO, with a 
further appeal to the Commission or 
appropriate Canadian authority.178 
Ontario IESO states that ERO appellate 
review is essential to ensure consistency 
within and across regions and to reflect 
industry consensus. 

605. CREPC comments that an appeal 
of a penalty imposed by an 


174 See, e.g., EPSA, FRCC, NERC, NiSource and 
SoCalEd. 

175 See, e.g., Alcoa, EEIl, EPSA, MISO 
Transmission Owners, NERC and PacifiCorp. 

176 See, e.g., Ameren, American Transmission, 
British Columbia, ERCOT, Entergy, Hydro-Québec, 
MRO, NERC, Southern, TAPS and Xcel. 

177 See, e.g., American Transmission, ERCOT, 
Michigan Electric, NERC and Southern. 

178 See also APPA, Kansas City P&L, LADWP and 
Michigan Electric. 
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Interconnection-wide Regional Entity 
should be made directly to the 
Commission or the appropriate 
Canadian authority and not “filtered” 
through the ERO. WECC comments that, 
if the Commission allows an appeal at 
the ERO level, such review should be 
subject to a rebuttable presumption of 
validity of the Regional Entity’s 
findings. 

606. Emphasizing that the appeals 
process should minimize duplicative 
proceedings that add costs and delay, 
the MISO Transmission Owners propose 
that the Commission create a limited, 
informal process at the ERO and 
Regional Entity levels to aid in the 
development of the record that is 
submitted to the Commission. Further, 
the process should allow parties to go 
directly to the Commission and 
designate the Commission as the 
decisionmaker. Likewise, the ISO/RTO 
Council and Northern Maine Entities 
support a direct appeal to the 
Commission once the ERO or Regional 
Entity issues a decision. 

607. A number of commenters discuss 
various details of how appeals should 
be conducted. For example, FRCC 
comments that, while appeals should be 
heard by “disinterested parties,”’ such 
parties must have relevant experience 
and expertise. Further, FRCC states that, 
given the importance of compliance 
with Reliability Standards, an appeal to 
the Regional Entity or ERO should not 
act as a stay on the effectiveness of a 
penalty. EE] and FRCC suggest that 
Regional Entities should make provision 
for alternative dispute resolution. Alcoa, 
NRECA and LADWP comment that 
appeals to the Commission should be 
reviewed de novo, with full due process 
and ultimately judicial review. 

608. International Transmission and — 
Michigan Electric believe that some 
level of review at the ERO/Regional 
Entity level is appropriate, and that any 
such appeal process should be 
completed in an efficient and timely 
manner. Further, the ERO should be 
required to propose a specific process 
and timeline in its application for 
certification. PSEG Companies believes 
that the ERO and Regional Entities, 
through stakeholder processes, should 
determine the best approach to appeals 
and file the consensus position and the 
record with the Commission. Ameren 
believes that the Final Rule should 
require an expedited response period for 
the ERO and Regional Entities to 
respond to an appeal. 

609. BCTC supports internal appeals 
at both the Regional Entity and ERO 
level, believing that resolving matters 
before an appeal to a regulatory body is 
more efficient. Further, given the 


international nature of the ERO and 
some Regional Entities, resolution at the 
ERO or Regional Entity level could 
provide more consistency in decisions. 
The Nova Scotia Board comments that 
appeals affecting Canadian entities 
would ultimately be appealed to the 


_ applicable Canadian authority. MRO 


states that, for actions taken against 
Canadian entities, the ERO could file a 
notice with the Commission for 
informational purposes. 


Commission Conclusion 


610. The Commission finds that an 
appeals process at the ERO or Regional 
Entity level is appropriate.17° Such an 
internal appeal will assist in ensuring 
internal consistency in the imposition of 
penalties by the ERO or the Regional 
Entity. 

611. However, the Commission shares 
the concern of MRO and other 
commenters that having both an ERO 
and a Regional Entity appeals process 
for a penalty imposed by a Regional 
Entity could result in a drawn-out series 
of sequential appeals. An overall 
process that allows for multiple appeals 
could result in duplication that would 
delay a final decision and unnecessarily 
increase the costs of those involved in 
a penalty action. Thus, we find that 
there should be a single appeal at either 
the ERO or the Regional Entity. The 
ERO applicant must propose in its 
application for certification for approval 
by the Commission whether the appeal 
of a penalty imposed by a Regional 
Entity should be at the ERO or Regional 
Entity level. An entity that is the subject 
of a penalty may not elect to bypass the 
appeals process established by the ERO 
and seek immediate Commission review 
without the approval of the ERO. 

612. We agree with the commenters 
regarding the need for fair, independent, 
non-discriminatory and well-defined 
procedures for appeals. Such 
procedures are consistent with the 
statutory requirements that the ERO and 
Regional Entities have fair and impartial 
procedures for enforcement of 
Reliability Standards.1®° However, 
rather than the Commission prescribing 
the internal appeals procedures, we will 
allow an ERO applicant to develop 
procedures and submit:them to the 
Commission for approval with an ERO 
certification application. 

613. As discussed earlier, regardless 
of whether the single appeal is at the 
ERO or the Regional Entity level, the 
ERO is responsible for filing a notice of 
penalty with the Commission. Thus, we 


179 NOPR at P 70. 
180 See sections 215(c)(2)(C) and (e)(4)(B) of the 
FPA. 


reject the suggestion that an appeal of a 
penalty imposed by a Regional Entity 
organized on an Interconnection-wide 
basis should be filed directly with the 
Commission, bypassing the ERO. 

614. With regard to the comment of 
Alcoa and LADWP, we agree that 
Commission review of a penalty 
imposed by the ERO or a Regional 
Entity would be de novo. This standard 
is consistent with the practice of the 
review by other regulatory agencies of 
sanctions imposed by their associated 
self-regulatory organizations.181 


ii. Receipt and Use of Penalty Money 


615. The NOPR asked for comments 
regarding who should receive, and what 
should be done with monies collected 
as monetary penalties. 182 


Comments 


616. Most commenters believe that 
the ERO and Regional Entities should be 
able to make use of penalty monies. 
They differ, however, on how the ERO 
or a Regional Entity should use the 
money. Many suggest penalty monies be 
used to defray the cost of enforcement 
programs. Others believe it is more 
appropriate to apply the monies against 
the ERO’s or Regional Entity’s general 
operating budget. A few commenters 
prefer that penalty monies not be used . 
by the ERO or Regional Entities but, 
rather, sent to the U.S. Treasury or 
relevant Canadian authority. 

617. NERC comments that the ERO 
should receive all monies collected as 
monetary penalties for violations of ERO 
Reliability Standards in the United 
States. Under NERC’s proposal, the ERO 
would first use the revenues to cover the 
incremental costs incurred by the ERO 
and Regional Entities in investigating a 
specific violation or alleged violation, 
including the costs of monitoring and 
verifying corrective actions and 
determining that the violation is 
satisfactorily resolved. According to 
NERC, the ERO should be authorized to 
disburse penalty monies to a Regional 
Entity that incurs an incremental cost 
associated with the particular violation. 
NERC suggests that any money 
remaining after such disbursements 
should be returned to the general - 
operating fund of the ERO for the . 
current year and noted as additional 
surplus at the year-end true up with the 


181 For example, the Securities and Exchange 
Commission conducts de novo review of sanctions 
imposed by its SRO, the NASD: “[aJny final 
disciplinary sanction imposed by the [NASD] is 
subject to full and independent review by the 
Securities and Exchange Commission as to the facts 
as well as the law.”’ Otto v. SEC, 253 F.3d 960, 964 
(7th Cir. 2001), cert. denied, 534 U.S. 1021 (2001). 

182 NOPR at P 71 (enforcement question 7). 
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ERO budget. If a Reliability Standard is | 
applicable only within a region, such as 
an Interconnection-wide standard,,the 
Regional Entity should collect the 
penalty monies directly using 
procedures similar to those of the 
ERO.183 

618. Many commenters 1*¢ state that 
using the monies in this manner would 
not present a conflict of interest, noting 
that the Commission and other 
regulatory authorities would have an 
annual review of the use of such monies 
and that, by including a true-up each 
year, the ERO would not benefit 
financially from the imposition of 
monetary penalties. FRCC further notes, 
that the Commission would have the 
opportunity to approve any proposed 
penalty guidelines and any penalty 
actually imposed. 

619. TAPS notes that crediting 
penalty monies to reduce costs borne by 
those in compliance is consistent with 
Commission precedent.!85 According to 
SERCG, such use of penalty monies 
would not create an appearance of 
impropriety if compliance and audit 
programs are ‘‘sufficiently independent” 
and the compliance process includes a 
robust appeals process. SoCalEd 
comments that such use of penalty 
monies to fund enforcement programs 
would not create an appearance of 
impropriety provided that stakeholders 
play a role in developing both the 
Reliability Standards and associated 
penalties. SoCalEd states that such a 
process was used in developing WECC’s 
Reliability Management System and has 
resulted in the non-subjective 
application of penalties for violations. 
Santee Cooper adds that, to avoid an 
appearance of impropriety, penalty 
monies collected by the ERO should be 
redistributed among all Regional 
Entities. 

620. APPA suggests that monetary 
penalties should be credited on a net 
energy for load basis against the ERO’s 
annual budget. While such revenues 
could.be used to defray the cost of 
enforcement activities, some APPA 
members are concerned that penalty 
amounts may be set to raise sufficient 
revenues to offset the costs of the ERO’s 
or Regional Entities’ enforcement 
programs. APPA states that, if the 
Commission allows the use of penalty 
monies to defray the cost of enforcement 


183 AEP, EEI, EPSA, FRCC, MRO, Ohio 
Commission, Progress Energy, SMUD and TAPS 
also support the use of penalty monies to defray the 
costs of the ERO and Regional Entity enforcement 
programs. 

184 See, e.g., NERC, FRCC, TAPS, SERC and 
SoCalEd. 

185 Citing, e.g., Carolina Power & Light Co., 103 
FERC 4 61,209 at P 25 (2002). j 


programs, the Commission should take 
steps to ensure that penalty amounts are 
not based on revenue needs. 

621. In. contrast, a. number of 
commenters 186 assert that penalty 
monies should not be used to support 
ERO or Regional Entity enforcement 
activities. Some express concern that 
this could result in the use of 
enforcement activities for revenue 
production.187 NEPOOL Participants 
believe that penalty monies should be 
used to reduce ERO and Regional Entity 
costs that would otherwise be passed on 
to end use customers.188 

622. TVA states that the ERO and 
Regional Entities should have discretion 
in determining the allocation and use of 
penalty monies. It suggests that penalty 
monies be used to create reliability- 
related educational and training 
programs. ERCOT suggests that penalty 
monies be used to fund research, for 
example, to develop better operating 
and analysis tools for the industry. 

623. A few commenters suggest that 
any use of penalty monies by the ERO 
would have the potential appearance of 
impropriety. For example, International 
Transmission prefers allocating penalty 
monies to rebuild transmission facilities 
damaged by natural disasters. American 
Transmission and Michigan Electric 
state that penalty monies should go to 
the treasury of the regulator’s 
government to eliminate any appearance 
of impropriety. Hydro One proposes 
that penalty monies assessed should be 
paid directly to the appropriate state or 
province for the benefit of the 
ratepayers. 

624. TAPS suggests that, consistent 
with the practice of self-regulatory 
organizations, all or a portion of penalty 
monies may be used for restitution in 
cases where a violation of a Reliability 
Standard adversely affects identifiable 
and discrete victims. TAPS states that 
the Commission could include 
restitution in its interpretation of 
“appropriate sanctions” in section 
215(c)(2) of the FPA. Similarly, Missouri 
Commission proposes that penalty 
monies be distributed to injured 
transmission customers or, if no specific 
harm is identified, to law-abiding 
transmission customers. 

625. The Nova Scotia Board 
comments that the question of whether 
monies collected from Canadian 


186 Seé, e.g., Alcoa, Ameren, ERCOT, FirstEnergy, 
NEPOOL Participants, New York Companies, Ni 
Source and Santee Cooper. 

187 See, e.g., ISO/RTO Council, New York 
Companies and PacifiCorp. 

188 See also ELCON, pacifiCorp, Santee Cooper, 
Southern. New York Companies agree with such an 
approach and suggest that the violator not receive 
any benefit from a reduction in cost. 


participants should flow to the ERO or 
Regional Entity or remain in the 
jurisdiction should be considered. 
Hydro-Québee states that, in Canada, 
monetary penalties will be collected and 
used in accordance with arrangements 
between the ERO and Canadian 
authority. Ontario ESO recommends its 
current practice of using penalty monies 
to fund reliability-related educational 
programs or reducing the IESO’s 
administration charge, so that the 
monies benefit end users in the region. 


Commission Conclusion 


626. The Commission believes that it 
is appropriate for the entity 
investigating an alleged violation and 
imposing a penalty to receive any 
penalty monies that result from that 
investigation. 

627. The Commission, however, sees 
a disadvantage in directing that penalty 
monies offset a specific program, such 
as a compliance or enforcement 
program, as pointed out by many 
commenters. Rather, for an ERO or 
Regional Entity investigation, we find 
that the entity conducting the 
investigation must receive the penalty 
monies as an offset against its next 
year’s budget for implementing FPA 
section 215. With this approach, the 
monies represent a savings to those 
consumers responsible ultimately for 
paying the costs of the ERO or Regional 
Entity. 

628. An ERO candidate must describe 
in its certification application its 
proposed mechanism regarding this 
offset. The ERO candidate should 
explain how it would account for the 
receipt of penalty monies, the allocation 
of penalty monies resulting from any 
possible joint ERO/Regional Entity 
investigation, and other factors that 
would help the Commission to 
understand fully how the offset would 
operate. A delegation agreement must 
also contain the mechanism for the 
Regional Entity’s offset. The ERO may 
propose a common method for all 
Regional Entities in any proffered pro 
forma delegation agreement. 

629. For a Commission-initiated 
investigation, or one initiated on 
complaint to the Commission, any 
penalty monies must be directed to the 
U.S. Treasury. 


iii. RTO/ISO-Related Enforcement 
Issues 


630. Commenters raise several issues 
relating to the enforcement of the 
Commission’s reliability-related 
regulations to RTOs and ISOs. For 
example, a number of commenters 
express concern regarding the 
application of a penalty to an RTO or 
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ISO. NYISO comments that RTOs and 
ISOs, as not-for-profit, thinly capitalized 
entities, have virtually no ability to pay 
financial sanctions out of their own 
resources.?8° Thus, NYISO contends 
that only a non-monetary penalty is 
appropriate for deterring or punishing a 
violation by an RTO or ISO. Ifa 
monetary penalty is imposed, the 
Commission should allow the pass- 
through of the monies because 
otherwise the RTO or ISO would face. 
insolvency. It also suggests that the 
Commission discourage the ERO and 

* Regional Entities from adopting Rules 
that penalize an RTO or ISO for a 
control area violation that is caused by 
a market participant and that the RTO 
or ISO is unable to prevent. 

631. PG&E suggests that members of 
an RTO or ISO would ultimately bear 
the burden of any monetary penalty, 
and the Commission should therefore 
allow dues-paying members of such an 
RTO or ISO subject to a monetary 
penalty to request Commission review 
of the monetary penalty. 

632. NYISO recommends that the 
Commission establish confidentiality 
rules that would prohibit a stakeholder 
board member of a Regional Entity from 
having access to market information 
obtained during a Regional Entity 
investigation that involves RTO or ISO 
markets. Alternatively, NYISO asks that, 
if a stakeholder board member of a 
Regional Entity is allowed access to 
_ such market information, the 
Commission establish strict 
confidentiality protections to ensure 
that a stakeholder board member does 
not make inappropriate use of sensitive 
RTO or ISO market data. 

633. The City of Santa Clara questions 
whether the imposition of a penalty on 
an RTO would have any deterrent effect 
since it has no capital of its own and is 
strictly a “pass-through” entity. It 
comments that a better system of 
accountability is necessary to ensure 
that any penalty for misconduct is 
meaningful and effective for that entity. 
The City of Santa Clara questions 
whether the Commission, as the 
principal advocate of RTOs, can 
' objectively impose sanctions on an RTO 
and asks that the Commission develop 
safeguards that minimize this conflict. 


Commission Conclusion 


634. While we recognize that RTOs 
and ISOs have some unique 
characteristics, we do not believe a 
generic exemption from any type of 
penalty is appropriate for any entity, 
including an RTO or ISO. The ERO or 


189 See also Alcoa, Kentucky Commission and 
National Grid. 


Regional Entity determining whether to 
impose a penalty on an RTO or ISO may 
consider the entity’s unique 
characteristics, as well as the nature of 
the violation, in determining an 
appropriate and effective sanction.19° 

635. Further, we do not decide 
generically whether an RTO or ISO may 
pass a monetary penalty through to its 
members or customers. We will 
consider such an issue on a case-by-case 
basis. We find no merit in PG&E’s 
suggestion that a dues-paying member 
of an RTO or ISO on which a penalty 
has been imposed be permitted to seek 
Commission review of a penalty. The 
FPA does not contemplate allowing a 
third-party to seek review of a 
penalty.191 Moreover, PG&E does not 
provide a justification that is unique to 
RTOs and ISOs (for example, municipal 
entities and cooperatives that may be 
subject to monetary penalties may have 
similar concerns). Nor has PG&E 
provided any reason for us to believe 
that the RTO or ISO will not have 
sufficient incentive to defend its actions 
and seek review if appropriate. 

636. With regard to NYISO’s concern 
that RTOs and ISOs should not be 
penalized for control area violations that 
are caused by market participants and 
which RTOs and ISOs have no ability to 
prevent,-we agree generally that entities 
should not be punished for violations 
that are not within their control. 
However, we will not make a generic 
ruling on this issue for all RTOs and 
ISOs. Rather, NYISO should raise these 
concerns with the ERO’s or a Regional 
Entity’s stakeholder process if it 
believes that a proposed Reliability 
Standard would make an RTO or ISO 
responsible for an action or occurrence 
outside its control. 

637. NYISO’s concerns about limits 
on access by a Regional Entity’s 
stakeholder board to market information 
obtained during an investigation should 
be addressed by a Regional Entity when 
developing its bylaws or Regional Entity 
Rules. 

638. The City of Santa Clara’s 
comments on the Commission’s 
objectivity to impose a sanction on an 
RTO is unfounded and lacks support. 


8. Delegation to a Regional Entity— 
Section 39.8 


639. Consistent with section 215(e)(4) 
of the FPA, the NOPR proposed that the 
ERO may enter into an agreement to 


190 See Enforcement of Statutes, Orders, Rules, 
and Regulations, 113 FERC 4 61,068 at P 20. 

191 Section 215(e)(2) of the FPA provides that a 
penalty “shall be subject to review by the 
Commission, on its own motion or upon 
application by the user, owner or operator that is 
the subject of the penalty * * *.” 


delegate authority to a Regional Entity 
for the purpose of proposing to the ERO 
and epforcing Reliability Standards. 
Under the new system of mandatory 
Reliability Standards to be developed by 
the ERO, Regional Entities will, after 
entering into a Commission-approved 
delegation agreement, fulfill certain 
functions currently performed by the 
regional reliability councils. 


640. The statute allows the ERO to 
delegate authority to a Regional Entity 
if: (1) The Regional Entity is governed 
by an independent board, a balanced 
stakeholder board, or a combination of 
the two; (2) the Regional Entity 
otherwise satisfies the criteria required 
for certification of the ERO; and (3) the 
agreement promotes effective and 
efficient management of the Bulk-Power 
System. 


641. The NOPR sought comment on 
numerous aspects of the delegation of 
authority to a Regional Entity, including 
the role of a Regional Entity in 
relationship to the ERO, the criteria for 
becoming a-Regional Entity, and the 
criteria for evaluating a Regional Entity 
applicant. The NOPR also asked 
whether a delegation agreement should 
be standardized and what degree of 
uniformity should be required for 
Regional Entity processes and 
governance. 


a. The Role of a Regional Entity and Its 
Relationship to the ERO 


642. Consistent with section 215(a)(7) 
of the FPA, which defines a Regional 
Entity as an entity having enforcement 
authority pursuant to section 215(e)(4) 
of the FPA, the NOPR interpreted the 
statute to mean that the only delegated 
authority a Regional Entity would 
possess would be the authority to 
enforce Reliability Standards approved 
by the Commission in a specific 
region.'92 The NOPR recognized that a 
Regional Entity may also proposea_—s. 
Reliability Standard to the ERO that, if 
ultimately approved by the 
Commission, would become an 
enforceable standard under the FPA. A 
Regional Entity may also propose a 
Reliability Standard to the ERO that 
would be applicable in a specific region. 
The NOPR requested comment on what 
the role of a Regional Entity should be 
in relationship to the ERO.193 The 
NOPR also asked what, if any, 
additional authority a Regional Entity 
should be allowed beyond enforcement 
and proposal of Reliability Standards.194 


192 NOPR at P 80.. 
193 Id. at P 84 (delegation question 2). 
194 Id. at P 84 (delegation question 3). 
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Comments 


643. Commenters differ on the 
appropriate role of a Regional Entity in 
relationship to the ERO. Many 
commenters emphasize the importance 
of a strong ERO at the top of the 
reliability hierarchy, while others 
endorse a relationship similar to the 
historical arrangement between NERC 
and the regional reliability councils. 
The majority of commenters support the 
Commission’s interpretation of the 
statute that the authority delegated to a 
Regional Entity should be limited to 
enforcement and the proposal of 
Reliability Standards to the ERO. 

644. Several commenters contend that 
Reliability Standards should be 
developed and enforced on a top-down 
basis, with the Regional Entity the 
subordinate partner in the ERO-Regional 
Entity relationship.'!9> These 
commenters describe a linear 
relationship between the Commission, 
the ERO and a Regional Entity, with the 
Regional Entity held accountable 
through the delegation agreement to the 
ERO for its delegated responsibilities. 
Michigan Electric suggests that the 
Regional Entity should be in the 
position of a subcontractor to the ERO 
for purposes of enforcement. 

645. In contrast, other commenters 
support a strong regional organization 
similar to the existing relationship 
between NERC and the regional 
reliability councils.19® They point to the 
vital role regional reliability councils 
have played in the development and 
enforcement of regionally-specific 
reliability criteria. NARUC contends 
that regional reliability council 


enforcement of compliance has worked | 


effectively and cannot be duplicated at 
the continent-wide level. The Ohio 


Commission asserts that the 


Commission should adopt a rebuttable 
presumption that the existing structure 
is an appropriate starting point, while 
others go so far as to say that the ERO 
and the Commission should defer to 
decisions made by. an Interconnection- 
wide Regional Entity with regard to 
delegated responsibilities.197 

646. Some commenters advocate a 
relationship of equals between the ERO 


_ and a Regional Entity. For example, EEI 


suggests that a partnership between the 
Regional Entity and the ERO is 
appropriate because the broad range of 
reliability-related activities to be 
conducted by a Regional Entity are an 
essential part of the system by which 
reliability is maintained. Other 


_ 195 See, e.g., Alcoa, APPA, ELCON, Michigan 
Electric, NERC and TAPS. 


196 See, e.g., IEEE, NPCC and TANC. 
197 See, e.g., CREPC and Alberta. 


commenters contend that the statute 
recognizes an Interconnection-wide 
Regional Entity as an equal partner in 
proposing Reliability Standards.198 


i. Authority Delegated to a Regional 
Entity 


647. The majority of commenters 
agree with the Commission’s 
interpretation that the ERO may 
delegate authority to a Regional Entity 
under the statute, and would limit a 
Regional Entity’s authority to proposing 
and enforcing Reliability Standards.199 
These commenters emphasize that the 
role of a Regional Entity should be well 
defined and limited to the functions 
specified in the statute. 

648. Other commenters, such as 
PacifiCorp and NYSRC, believe that the 
Commission’s interpretation of the role 
of a Regional Entity is too narrow. 
NYSRC contends that a Regional 
Entity’s authority to develop and 
propose a Reliability Standard 
applicable to its region is no less 
important than its authority to enforce 
a Reliability Standard. 

649. A few commenters argue that a 
Regional Entity should enforce, but not 
propose, Reliability Standards.2°° MISO 
asserts that a Regional Entity that does 
not encompass an entire 
Interconnection may develop a 
Reliability Standard that conflicts with 
the Reliability Standard of another 
Regional Entity within the same 
Interconnection. NiSource would limit a 
Regional Entity’s authority to enforce a 
Reliability Standard to the specific 
Interconnection to which the Regional 
Reliability Standard applies. 

650. Alcoa asserts that a Regional 
Entity should not undertake 
enforcement at all, but act only as a fact 
gatherer for the ERO: 

651. The Oklahoma Commission 
comments that the statute is silent on 
which entity has ultimate responsibility 
for proposing and enforcing Reliability 
Standards and encourages the 
Commission to weigh this decision 
carefully. 


ii. Other Regional Entity Activities 


652. A number of commenters 
advocate permitting a Regional Entity to 
undertake functions that, although not 
explicitly delegated by the ERO, provide 
a beneficial service to the region, such 
as coordination of planning and 
operations, resource adequacy, 
maintaining databases, and transaction 


198 See, e.g., California Board and NPCC. 

199 See, e.g., AWEA, ERCOT, Exelon, 
International Transmission, LADWP, NiSource, 
Ontario IESO, PSEG Companies and SoCalEd. 

200 See, e.g., Ameren, AWEA and MISO. 


tagging services.2°! Some of these 
functions may support reliability, such 
as assessing reliability adequacy and 
performance, collecting and analyzing 
information, and educating market 
participants on reliability data. National 
Grid notes that NPCC establishes and 
maintains planning and resource 
adequacy criteria to require that the 
Bulk-Power System be designed for a 
regional loss of load expectation of no 
more than once in ten years, and asserts 
that, if the Commission were to prohibit 
Regional Entities from performing 
functions that:complement the ERO’s 
Reliability Standards, Bulk-Power 
System reliability could be undermined. 

653. Other commenters, such as AEP 
and Exelon, would limit the role of a 
Regional Entity to functions explicitly 
delegated in the statute. Exelon 
emphasizes that there is no right to a 
delegation of authority beyond that 
which is clearly articulated in the - 
statute. 


Commission Conclusion 


654. The Commission concludes that 
a strong ERO with primary 
responsibility for performing all 
reliability functions is the preferred 
model for ensuring Bulk-Power System 
reliability. We believe that having 
primary authority reside in the ERO is 
essential in establishing a continent- 
wide self-regulating reliability 
organization. It provides for an 
appropriate level of uniformity in 
Reliability Standard development and 
enforcement policies. Section 215(e)(4) 
of the FPA authorizes the ERO to 
delegate authority to a Regional Entity 
for the purpose of proposing Reliability 
Standards to the ERO and enforcing 
Reliability Standards. The statute 
assumes a strong ERO, which generally 
will be responsible for all enforcement 
activities unless and until the ERO 
delegates its authority. Thus, the ERO 
retains responsibility to ensure that a 
Regional Entity implements its 
enforcement program in a consistent 
manner and will require a Regional 
Entity to file periodic reports on 
enforcement investigations, as specified 
in the Final Rule’s provisions on 
Enforcement of Reliability Standards. 
We require the ERO to formally review 
a regional Reliability Standard proposed 
by a Regional Entity. Only the ERO may 
submit a proposed Reliability Standard 
to the Commission. 

655. The Commission disagrees with 
commenters who suggest that a Regional 
Entity should not be allowed to propose 
a Reliability Standard. Although 


201 See, e.g., APPA, EEI, FRCC, Hydro One, 
National Grid, NERC and WECC. 
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anyone, including a Regional Entity, 
may propose a Reliability Standard to 
the ERO for its consideration, section 
215(e)(4) of the FPA requires the 
Commission to authorize the ERO to 
enter into a delegation agreement for the 
purpose of, inter alia, proposing 
Reliability Standards. Therefore, we 
affirm our statement in the NOPR that 
a Regional Entity may propose a 
Reliability Standard to the ERO. 

656. While the ERO may not delegate 
other statutory functions to a Regional 
Entity, the Commission will not prohibit 
a Regional Entity from performing other 
reliability-related functions in service to 
its region. As commenters indicate, 
regional reliability councils currently 
perform a number of functions beyond - 
the proposal and enforcement of 
Reliability. Standards. A Regional Entity 
may conduct such activities, provided 
that they do not conflict or interfere 
with the performance of a delegated 
function, which we view as the primary 
mission of a Regional Entity. 

657. Further, any additional activity 
must not compromise the oversight role 
or the independence of the Regional 
Entity. The activity itself must not 
present a conflict of interest with the 
Regional Entity’s reliability oversight 
role of transmission operators. Further, 
the funding for the activity must not be 
of such a significant amount or from 
such a source as to compromise the 
independence of the Regional Entity. 
Other activities not explicitly 
authorized under section 215 of the FPA 
may not be funded through the ERO. 


b. Process and Criteria for Becoming a 
Regional Entity 


658. Section 215(e)(4) of the FPA 
requires the Commission to issue 
regulations authorizing the ERO to enter 
into an agreement to delegate authority 
to a Regional Entity by filing a 
delegation agreement with the 
Commission. The filing must include a 
detailed statement demonstrating that: 
(1) The Regional Entity is governed by 
an independent board, a balanced 
stakeholder board, or a combination 
thereof; (2) the Regional Entity 
otherwise satisfies the certification 
provisions of section 215(e)(4) of the 
FPA; and (3) the agreement promotes 
effective and efficient administration of 
Bulk-Power System reliability. The 
statute also requires the Commission 
and the ERO to rebuttably presume that 
a proposal for a delegation to a Regional 
Entity organized on an Interconnection- 
wide basis promotes effective and 
efficient administration of Bulk-Power 
System reliability and should be 
approved. 


659. Further, the NOPR sought 
comment on whether the Commission - 
or the ERO should set the criteria by 
which a Regional Entity application 2°? 
to the ERO should be reviewed.?°? The 
NOPR also asked what criteria should 
be used to determine whether an 
applicant is eligible to become a 
Regional Entity. Further, the NOPR 
asked whether the Commission should 
prescribe a size, scope, or configuration 
requirement for a Regional Entity and, if 
so, what it should be.?° 


Comments 


660. The Texas Commission asks the 
Commission to be more specific as to 
how Regional Entities are established 
and approved. It suggests that the 
Commission should consider an 
application process similar to the one 
described in the NOPR for the ERO. 

661. As to the criteria for becoming a 
Regional Entity, commenters are 
divided on who should set the criteria 
by which a Regional Entity will be 
evaluated. A number of commenters 
suggest that the Commission should set 
the criteria by which a Regional Entity 
application is reviewed because the 
Commission is ultimately responsible 
for approving all delegations of 
authority from the ERO to a Regional 
Entity.2°5 Other commenters respond 
that the ERO should develop the criteria 
by which a Regional Entity application 
is reviewed, noting that each Regional 
Entity’s delegation agreement will be 
subject to Commission approval.2°® 

662. The majority of commenters ask 
the Commission not to prescribe a size, 
scope and configuration requirement, 
arguing that the Commission should 
decide the appropriateness of a Regional 
Entity’s size, scope or configuration on 
a case-by-case basis.2°7 These 
commenters suggest that the 
Commission should provide flexibility 
in allowing a Regional Entity candidate 
to demonstrate that it meets the 
standards of section 215(e)(4) of the 
statute, explaining that Regional Entity 
configuration is less important than 


' consistency in enforcement of ERO 


Reliability Standards across an 
Interconnection. Hydro-Québec 
emphasizes that the Commission should 


202 By application, the Commission means the 
ERO delegation process specified in proposed 18 
CFR 38.7. 

203 NOPR at P 84 (delegation question 9). 

204 Id. (delegation question 1). 

205 See, e.g., Alcoa, California ISO, EEI, PSEG 
Companies and Ontario IESO. 

206 See, e.g., ERCOT, LADWP, SERC and South 
Carolina E&G. 

207 See, e.g., APPA, City of Seattle, EEI, FRCC, 
Hydro-Québec, ISO New England, iSO/RTO 
Council, NiSource, NYSRC, PacifiCorp, SMUD, 
TAPS and Xcel. 


work together with the appropriate 
Canadian authorities on a case-by-case 
basis to determine whether an applicant 


should be a Regional Entity. Several 


commenters believe the Commission 
should prescribe the size, scope and 
configuration of a Regional Entity.2°% 
Most of these commenters contend that 
a Regional Entity should be 
Interconnection-wide. AWEA explains 
that industry participants are currently 
burdened by facing different Reliability 
Standards in each regional reliability 
council and notes that clear and 
consistent Reliability Standards across 


- the continent would allow wind turbine 


manufacturers to produce turbines at a 
much lower cost to customers. 

663. A number of commenters 
emphasize the importance of preserving 
the benefits of the regional reliability 
councils and argue that deference 
should be given to applications from 
existing regional reliability councils.2°9 
For example, South Carolina E&G 
advocates that the regional reliability 
councils should become Regional 
Entities and asserts that the ‘‘essential 
weakness of the current system lies in 
its voluntariness, not in the number of 
reliability councils.” 21° 

664. TVA submits that there should 
be’a rebuttable presumption that 
regional reliability councils are the 
appropriate starting point for Regional 
Entities.*1! It motes the importance of 
establishing Regional Entities in a cost- 
effective manner and suggests that the 
Commission should require evidence of 
problems before making changes to the 
current regime. 

665. To the contrary, ELCON 
admonishes the Commission against 
preserving the “outmoded, existing 
industry governance structures, 
relationships, and habits” in setting 
requirements for a Regional Entity.2?2 In 
a similar vein, EPSA urges the 
Commission to avoid the ‘‘status quo 
quilt of decentralized, disparate 
entities.” 213 

666. A number of commenters suggest 
specific criteria for evaluating a 
Regional Entity applicant.?14 They cite a 
number of factors, including 
governance, staff expertise, balance and 
diversity of interests in the Reliability 
Standard development process, 


208 See, e.g., Alcoa, Ameren, AWEA, BCTC and 
CREPC. 

209 See, e.g., Cinergy, ERCOT, Hydro One, MISO 
Owners, NPCC, Ohio Commission, South Carolina 
E&G and TVA. 

210 South Carolina E&G at 6. 

211 See also Cinergy and Ohio Commission. 

212 ELCON at 3. 

213 EPSA at 12. 

214 See, e.g., APPA, Hydro One, MISO, Missouri 
Commission and NERC. 
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sufficiency of resources and support 
systems, security of finances, and track 
record with reliability issues. Some 
commenters also suggest that the 
Commission consider whether a 
Regional Entity has demonstrated that it 
has received approval from ANSI as a 
standards-setting organization, which 
would help to ensure that a Regional 
Entity’s Reliability Standard 
development process is fair, open, 
balanced and inclusive.?15 

667. NERC points to the criteria in the 
bilateral principles, which call for a 
Regional Entity with a size or scope that 
facilitates cross-border trade and has 
boundaries that encompass the 
boundaries of other transmission 
organizations. 

668. A few eommenters recommend 
other criteria. For example, the Missouri 
Commission suggests that there should 
be no more than two Regional Entities 
per state; a Regional Entity should 
include a multi-state geographic area 
that encompasses the major electric 
markets for a region; or the region 
should be electrically connected with 
respect to scope. Some commenters, 
such as NERC and NPCC, point to the 
benefits of a Regional Entity with 
boundaries that encompass the 
boundaries of an RTO or ISO to avoid 
the creation of new seams. In this 
regard, MISO suggests that the entire 
geographic region of an RTO should be 
within the scope of one Regional Entity. 

669. Some commenters suggest that, 
rather than prescribing size, scope and 
configuration requirements, the 
Commission should focus on the criteria 
prescribed in the legislation.21® National 
Grid submits that the Commission’s 
analysis should follow the statutory 
criteria for a Regional Entity. 
International Transmission agrees, - 
arguing that additional requirements are 
unnecessary since the statute and 
proposed regulations already provide 
that an Interconnection-wide Regional 
Entity will be accorded certain 
deference with regard to Reliability 
Standards proposed to be implemented 
on an Interconnection-wide basis. 


Commission Conclusion 


670. The Final Rule adopts the criteria 
set out in section 215(e)(4) of the statute. 
Regional Entity applicants must enter 
into a delegation agreement with the 
ERO. The ERO should evaluate the 
Regional Entity applicant according to 
the statutory and regulatory criteria. 
Once the ERO has signed a delegation 
agreement with a Regional Entity, the 


215 See, e.g., APPA and EPSA. 


216 See, e.g., APPA, International Transmission 
and National Grid. 


ERO will submit it to the Commission 


_ for approval. 


671. The Commission agrees with 
those commenters who argue that the 
statute provides adequate criteria for 
Regional Entities. The Commission does 
not set criteria in the Final Rule for a 
Regional Entity’s size, scope and 
configuration, but will evaluate each 
Regional Entity application on a case- 
by-case basis. Any change in the size, 
scope or configuration of a Regional 
Entity would constitute an amendment 
to the delegation agreement, and any 
amendment would be subject to review 
by the ERO and approval by the 
Commission. Section 215(e)(4) of the 
FPA requires a Regional Entity to have 
an independent board, a balanced 
stakeholder board or a combination of 
the two; satisfy the same requirements 
as the ERO; and demonstrate that the 
proposed delegation agreement 
promotes effective and efficient 
administration of Bulk-Power System 


reliability. We do not provide guidance | 


in this Final Rule as to what constitutes 
“effective and efficient administration.” 
We believe it more-appropriate to 
address the issue in the context of the 
particular facts and circumstances 
presented by an individual proposed 
delegation agreement. Further, the 
Commission prefers that the ERO make 
the initial assessment of each Regional 
Entity applicant, and present its case to 
the Commission. The Commission will 
conduct the final assessment. 

672. The statute requires, and we 
adopt here, a rebuttable presumption 
that a proposal for delegation to a 
Regional Entity organized on an 
Interconnection-wide basis promotes 
effective and efficient administration of 
Bulk-Power System reliability and 
should be approved, as discussed 
further below. 

673. As a general matter, the ERO will 
initially assess whether a regional 
reliability council may become a 
Regional Entity, subject to Commission 
approval. When this issue comes before 
the Commission, it will consider a 
delegation agreement between the ERO 
and an existing regional reliability 
council in light of whether the 
application demonstrates compliance 
with the criteria to qualify as a Regional 
Entity. The Commission may consider 
reconfiguration or consolidation if a 
specific problem is raised in the 
approval process, or subsequently if 
inadequate scope or configuration or 
other factors hamper the performance of 
delegated responsibilities of a Regional 
Entity or fail to promote effective and 
efficient administration of the Bulk- 
Power System. 


c. Review of a Regional Entity Applicant 


674. As noted above, EPAct provides 
criteria to be met by a Regional Entity 
applicant, including the rebuttable 
presumption that a proposal for a 
delegation to a Regional Entity 
organized on an Interconnection-wide 
basis promotes effective and efficient 
administration of Bulk-Power System 
reliability. 


i. Review of a Regional Entity Organized 
on an Interconnection-Wide Basis 


675. The California ISO contends that 
section 215 of the FPA accords an 
Interconnection-wide Regional Entity 
only a rebuttable presumption that it 
satisfies one of the statutory criteria 
required for approval, effective and 
efficient administration of the Bulk- 
Power System. 


Commission Conclusion 


676. We agree with the California 
ISO’s comment that the rebuttable 
presumption that the proposed 
delegation agreement be approved 
applies only to one of the statutory 
criteria. The Commission concludes that 
the most reasonable interpretation of the 
provision is that the rebuttable 
presumption applies only to the 
effective and efficient administration of 
the Bulk-Power System criterion. 
However, parties are free to intervene 
and make the case that a delegation 
agreement should not be approved if it 
fails to satisfy this, or any of the other 
statutory or regulatory criteria. 


ii. Review of a Regional Entity Not 
Organized on an Interconnection-Wide 
Basis 


677. The NOPR asked whether a 
higher standard of review should apply 
to a proposed Regional Entity that is not 
organized on an Interconnection-wide 
basis, given that section 215(e)(4) of the 
FPA requires that the ERO and the 
Commission must rebuttably presume 
that a proposal for a Regional Entity 
organized on an Interconnection-wide 
basis promotes effective and efficient 
administration of Bulk-Power System 
reliability, and if so, what the higher 
standard of review should specify. The 
NOPR also asked whether a Regional 
Entity not organized on an 
Interconnection-wide basis should have 
the burden to demonstrate that it has the 
appropriate regional scope and 
configuration to promote effective and 
efficient administration of Bulk-Power 
System reliability.217 


217 NOPR at P 84 (delegation question 9). 
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Comments 


678. Several commenters support a 
higher standard of review for a Regional 
Entity that is not organized on an 
Interconnection-wide basis. Numerous 
other commenters do not see a need to 
distinguish Regional Entity criteria 
according to whether or not a Regional 
Entity is Interconnection-wide. 

679. Several commenters support a 
higher standard of review for a Regional 
Entity that is not Interconnection- 
wide.218 For example, CREPC asserts 
that the Commission should clearly 
separate the authorities and 
responsibilities of a Regional Entity that 
oversees an entire Interconnection from 
those that only oversee a portion. 

680. Many other commenters see no 
reason to differentiate Regional Entity 
criteria according to whether or not the 
Regional Entity is organized on an 
Interconnection-wide basis.219 FRCC 
submits that the Commission should not 
set a standard of review beyond that in 
EPAct because the Act does not require 
a higher standard of review for the 
approval of a Regional Entity that is not 
organized on an Interconnection-wide 
basis. Rather, it establishes a procedural 
requirement for the burden of going 
forward with evidence and argument on 
whether the delegation standard has 
been met. MISO Owners argue that the 
Commission should refrain from setting 
a higher standard of review because 
there is no real difference between 
Interconnection-wide reliability 
organizations and today’s Eastern 
Interconnection organizations in terms 
of technical expertise. Dairyland adds 
that a Regional Entity not organized on 
an Interconnection-wide basis should 
get the same deference as one organized 

_on an Interconnection-wide basis if it 
can demonstrate the knowledge and 
technical expertise to warrant deference, 
and is structured to operate 
independently from members, market 
participants, and system operators. 
However, a Regional Entity that is not 
a part of a larger Interconnection may 
need more extensive coordination 
specificity requirements. 

681. The California ISO asserts that 
the statute does not require a higher 
substantive standard of review for a 
Regional Entity not formed on an 
Interconnection-wide basis. 

682. Other commenters argue that the 
Commission must give due 
consideration to entities that are less 
than Interconnection-wide. SERC asserts 
that there is a longstanding historical 


218 See, e.g., Ameren, AWEA, CREPC, EEI and 
NiSource. 

219 See, e.g., California ISO, FRCC, MISO Owners, 
National Grid, NYSRC and Ontario IESO. 


precedent for smaller regions with 
legitimate local reliability concerns that 
would not be adequately addressed by 
a larger, more encompassing region. 


683. Commenters offer a number of ' 
suggestions on criteria for a higher 
standard of review. Numerous 
commenters recommend that Regional 
Entity qualifications should be based on 
the EPAct principle of effective and 
efficient administration of Bulk-Power 
System reliability, emphasizing that the 
statute already provides this 
criterion.22° Commenters encourage the 
Commission to afford appropriate 
weight to the technical expertise of a 
proposed Regional Entity that is less 
than Interconnection-wide.??! 


684. EPSA recommends that Regional 
Entity approval be based on the 
existence of consistent and uniform 
Reliability Standards and procedures. It 
contends that uniformity is particularly 
important in cases where several 
Regional Entities exist within an 
Interconnection. 


Commission Conclusion 


685. The Commission concludes that 
a Regional Entity that is not 
Interconnection-wide must meet the 
same criteria as one organized on an 
Interconnection-wide basis. However, it 
has the burden to demonstrate effective 
and efficient administration of Bulk- 
Power System reliability, since no 
rebuttable presumption applies for this 
criterion. Accordingly, the Commission 
expects a proposed delegation to a 
Regional Entity not organized on an 
Interconnection-wide basis to 
affirmatively demonstrate that such 
delegation meets all the statutory 
criteria and in particular would promote 
“effective and efficient administration 
of Bulk-Power System reliability.”” We 
note that an Interconnection-wide 
Regional Entity offers the greatest 
potential for effective reliability without 
seams. 


686. The Commission disagrees with 
commenters suggesting that we establish 
a generic distinction in our regulations 
between the authorities and 
responsibilities of an Interconnection- 
wide Regional Entity and one that is less 
than Interconnection-wide. Once 
approved, any Regional Entity will be 
delegated the authorities and 
responsibilities articulated in its own . 
Commission-approved delegation 


agreement. 


220 See, e.g., AEP, Alberta, APPA, EEI, FRCC, 
LADWP, National Grid, PacifiCorp and Xcel Energy. 

221 See, e.g., CREPC, ISO New England and LG&E 
Energy. 


d. Eligibility of an RTO or ISO To 
Become a Regional Entity 


687. The NOPR asked whether an 
RTO or ISO should be permitted to 
become a Regional Entity.22 It noted 
that the bilateral principles provide that 
an RTO or ISO should not become a 
Regional Entity, and that a Regional 
Entity should be distinct from an 
operator of the system, such as an RTO 
or ISO. 


Comments 


688. Several commenters ask the 
Commission not to preclude generically 
an RTO or ISO from becoming a 
Regional Entity, but rather allow them 
to present arguments and plans to 
address any necessary separation 
requirements.22% They note that the 
statute does not specifically preclude an 
RTO or ISO from serving as a Regional 
Entity and assert that the Commission 
should not rely solely on the bilateral 
principles as a basis for such preclusion. 
Alcoa points out that having a separate 
RTO/ISO and Regional Entity could lead 
to duplicative efforts and higher costs 
for consumers. 

689. The California ISO contends that 
an RTO or ISO is well-positioned to 
serve as a Regional Entity because it 
must satisfy independence 
requirements, has the necessary 
expertise and knowledge of regional 
conditions, already has reliability 
obligations under Order No. 888, is of 
sufficient size and scope to serve as a 
Regional Entity, and has Commission- 
approved enforcement programs. It 
further contends that an RTO or ISO 
could satisfy the concerns expressed in 
the bilateral principles through 
functional separation of compliance 
units that would be autonomous of ISO/ 
RTO management. Alternatively, the 
ERO could be made responsible for 
monitoring the compliance of an RTO or 
ISO that serves as a Regional Entity. 

690. Some commenters, including 
ERCOT and SPP, argue that it is 
appropriate for an ISO or RTO to be a 
Regional Entity under certain 
conditions. SPP cites its success in 
operating as a combined RTO and 
regional reliability council and notes the 
efficiencies of a combined organization. 
SPP claims that its structure satisfies the 
independence requirement for a 
Regional Entity, explaining that the sole 
function of its compliance monitoring 
staff is to comply with Reliability 
Standards. SPP compliance staff does 
not participate in enforcement audits of 


222 NOPR at P 71 (enforcement question 9). 

223 See, e.g., Alcoa, Empire District Electric, 
Hydro-Québec, Kansas City P&L, Missouri 
Commission and Ontario IESO. 
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the SPP system operator and three 
independent directors adjudicate the ~ 
assessment of penalties to SPP i 
participants. The Ontario IESO similarly 
notes that it serves as a system operator 
and oversees compliance with 
Reliability Standards, with its 
enforcement unit insulated from the rest 
of the organization. It claims that its 
process has been effective, noting that 
compliance enforcement involves 
technical matters that only the system 
operator fully understands. 

691. ERCOT and others assert that 
ERCOT should be able to maintain its 
ISO and Regional Entity functions 
within the same organization. They 
explain that Texas state law grants the 
Texas Commission authority to adopt 
and enforce reliability rules. The Texas 
Commission has delegated this 
authority to ERCOT, subject to its 
oversight. ERCOT is uniquely situated 
because it has no AC interconnections 
to neighboring control areas, it has a 
compliance office that is functionally 
separated from the ISO organization, 
and the Texas Commission answers 
directly to the state legislature on Bulk- 
Power System reliability. 

692. Many commenters admonish the 
Commission against allowing a 
combined system operator/Regional 
Entity.224 NRECA notes, “There is 
already ample concern that RTOs and 
related entities have become too 
overstaffed, too large, and too 
unaccountable to the public. Endowing 
RTOs with additional powers and duties 
can only exacerbate these problems at 
this time.” 225 

693. Many commenters, such as New 
York Companies, express the concern 
that an RTO’s or ISO’s operational 
duties would conflict with the Regional 
Entity role of enforcing Reliability 
Standards. Commenters, such as Alberta 
and SMUD, contend that since an RTO 
or ISO will have to comply with 
Reliability Standards in its role as a 
transmission operator, balancing 
authority and security coordinator, such 
an entity should not also act as a 
Regional Entity. They argue that it is not 
appropriate for a Regional Entity to 
exercise its enforcement authority 
against itself. APPA and Old Dominion 
comment that functional separation and 
behavioral criteria will not suffice 
should an RTO or ISO seek to act as a 
Regional Entity. Despite any devices 
used to address the independence issue, 
industry participants may still lack 
confidence that a Regional Entity is 


224 See, e.g., Alberta, BCTC, CEA, Ohio : 
Commission, Old Dominion, PG&E, NRECA, SMUD, 
Southern and TVA. 


225 NRECA at 33. 


competent to discipline its Bulk-Power 
System operations function. SMUD adds 
that functional separation would require 
a new layer of enforcement that would - 
impose-additional costs on market 
participants. . 

694. EPSA suggests that an RTO 
seeking to qualify as a Regional Entity 
must satisfy a heavy burden, including 
complete detachment of the 
enforcement function from RTO 
operations. It suggests that other criteria 
to consider in determining whether an 
RTO meets this heavy burden include 
detailed, written procedures for the 
separation of functions; a determination 
of whether a delegation is limited to 
ERO functions that do not require the 
RTO to serve as the reliability 
compliance monitor for itself; and 
periodic audits that provide 
independent verification that an RTO is 
a dual roles properly. 

695. Hydro-Québec suggests that an 
RTO or an ISO may be a Regional Entity 
if it can demonstrate its independence 
from the enforcement authority in the 
region. MRO contends that the 
Commission should prohibit an RTO or 
ISO from becoming a Regional Entity 
unless such a requirement conflicts with 
a state or provincial mandate, as is the 
case with ERCOT. 

696. CEA and Hydro Québec express 
concern about the implications for 
Canadian companies of having a 
combined system operator/Regional 
Entity. They warn that allowing an RTO 
or an ISO to become a Regional Entity 
should not be used to force Canadian 
utilities to become members of an RTO 
or ISO. Further, CEA comments that 
allowing an RTO or ISO to become a 
Regional Entity could serve as a 
disincentive for Cross-Border Regional 
Entities to the extent Canadian utilities 
may be unable or unwilling to transfer 
operational authority to an RTO or ISO. 


Commission Conclusion 


697. The Commission considers the 
matter of whether a combined system 
operator/Regional Entity is able to 
engage in both separate system 
operations and enforcement as distinct 
from the matter of whether the 
boundaries of an RTO or ISO 
correspond to the boundaries of a 
Regional Entity. The Commission 
recognizes the potential benefits of 
having the same boundaries for an RTO/ 
ISO and a Regional Entity. 

698. The Commission is concerned, 
however, that an RTO or ISO may have 
an inherent conflict of interest if it is 
also a Regional Entity itself. The same 
institution would operate the Bulk- 
Power System and be responsible for 
overseeing its own compliance with 


Reliability Standards. The comments 
received reinforce the Commission’s 
opinion that such self-enforcement is 
extremely difficult to carry out 
satisfactorily. A system operator/ 
Regional Entity in a single corporation— 
absent a very strong separation between 
the oversight and operations functions— 
should not oversee its own compliance 
with Reliability Standards. 

699. We will not in the Final Rule 
prohibit an entity from making its case 
for adequate separation. However, an 
RTO or ISO that lies in whole or in part 
in the United States and applies to 
become a Regional Entity will have a 
heavy burden to show that it meets the 
statutory criterion that it be 
independent of the operators of the 
Bulk-Power System in its region.226 

700. A combined system operator/ 
regional reliability council currently in 
operation may seek Regional Entity 
status but, to qualify as a Regional 
Entity, it must demonstrate a strong 
separation plan with sufficient 
protections. The separation plan must 
show full independence between the 
enforcement/Reliability Standard 
development and the transmission 
operations. If a combined system 
operator/Regional Entity cannot 
demonstrate adequate separation, it will 
not be approved. 


e. Delegation Agreements 


701. Paragraphs (b) and (c) of the 
NOPR’s proposed section on delegation 
provided that the ERO must file a 
delegation agreement with the 
Commission for approval and that the 
delegation agreement shall not be 
effective until it is approved by the 
Commission. 

702. The NOPR asked whether the 
ERO should be required to submit a 
standardized form of delegation 
agreement concurrently with the ERO 
application that would delineate a 
uniform relationship between the ERO 
and all Regional Entities. Alternatively, 
should all of a delegation agreement be 
tailored to the individual needs and 
circumstances of each region and the 


- ERO? 227 


703. The NOPR also asked what 
guidelines, measures or criteria to apply 
in determining whether a delegation 
agreement promotes effective and 
efficient administration of Bulk-Power 


226 The Commission acknowledges the existence 
of two such combined entities in the United States 
today. Although commenters note that an operating 
entity in Canada may enforce reliability rules 
against itself, we know of no case where such an 
entity seeks to become a Regional Entity. In any 
event, how such matters are decided in Canada is, 
outside our jurisdiction. 

227 NOPR at 84 (delegation question 4). 
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System reliability. If the primary 
function of a Regional Entity is. 
enforcement of Reliability Standards, in 
what ways will Regional Entities bring 
effective and efficient administration in 
the enforcement function? 226 


Comments 


704. Most commenters on delegation 
agreements support some sort of 
standardized delegation agreement, 
while others assert the need for an 
individualized delegation agreement for 
each Regional Entity. A number of 
commenters support a pro forma 
delegation agreement, which would 
define certain standardized criteria to be 
consistent across all Regional Entities. 

705. Commenters, such as EPSA and 
FirstEnergy, emphasize the importance 
of uniformity with respect to 
enforcement of Reliability Standards, 
and for processes and procedures 
implemented by all Regional Entities. 
EPSA notes that standardization can . 
facilitate transactions across regions, cut 
costs and avoid litigation. EPSA asserts 
that variations in Regional Entity 
delegation agreements should be rare, 
and thus it should be possible to 
standardize major elements of the 
delegation agreement. 

706. A number of commenters would 
not standardize the delegation 
agreement, instead asserting that a 
Regional Entity must have the flexibility 
to develop an individual delegation 
agreement.229 Many of these 
commenters believe the Commission 
should allow entities considerable 
latitude to negotiate these agreements, 
and should not create a disincentive to 
innovation. 

707. CEA and Hydro-Québec prefer 
individualized delegation agreements 
because a uniform delegation agreement 
may not reflect the differing authorities 
of a Cross-Border Regional Entity. 

708. A number of commenters assert 
that Regional Entity delegation 
agreements need to be flexible enough 
to accommodate regional differences.??° 
Progress Energy submits that the 
delegation agreement should specify a 
uniform relationship between the ERO 
and Regional Entity but should also 
provide enough flexibility to allow for 
the individual needs and circumstances 
of each region. APPA asserts that 
additional terms and conditions 
addressing the unique circumstances of 
a region could be spelled out in 


228 Jd. (delegation question 11). 

229 See, e.g., Alberta, BCTC, City of Seattle, ISO/ 
RTO Council, Kansas City P&L, PacifiCorp and 
TANC. 

230 See, e.g., Ameren, APPA, Progress Energy, 
SERC and Southérn. 


addenda to the pro forma delegation 
eement. 

709. ERCOT and WECC suggest that 
the delegation of authority to a Regional 
Entity that is organized on an 
Interconnection-wide basis should be 
allowed more flexibility than one for a 
Regional Entity that is less than 
Interconnection-wide. They assert that 
the Commission should allow the ERO 
and an Interconnection-wide Regional 
Entity to negotiate an individual 
delegation agreement that reflects its 
unique system needs and give it broader 
responsibility for readiness audits and 


- assessments of reliability in its region. 


710. Numerous commenters favor a 
pro forma agreement, to be submitted 
concurrently with the ERO application, 
to maximize consistency among 
Regional Entity delegation 
agreements.231 The ERO would identify 
specifically how each region meets the 
qualification criteria and would include 
the Rules of procedure used within the 
region for delegated functions. 

711. International Transmission and 
Michigan Electric are concerned that 
delegations to Regional Entities create 
opportunities for the development or 
enforcement of Reliability Standards to 
vary by region. They assert that undue 
influence by individual stakeholders or 
stakeholder sectors, the Regional 
Entities themselves, or even the 
Commission could compromise grid 
reliability, and argue that a prerequisite 
to any delegation of authority to a 
Regional Entity should be a finding that 
the ERO is fully independent with 
respect to its review and that any 
specific delegation of authority does not 
undermine such independence. 


Commission Conclusion 


712. As most commenters observe, 
there is value to consistency among the 
delegation agreements of Regional 
Entities. Industry participants should be 
able to conduct business in the same 
way from one Regional Entity to the 
next. Some standardization of the 
delegation agreement will facilitate 
uniformity in ERO-Regional Entity 
relationships, Regional Entity processes, 
accountability and enforcement of 
Reliability Standards. It may also help 
to minimize seams between regions. The 
Commission concludes that the ERO 
should submit a pro forma delegation 
agreement. This is a delegation 
agreement with core elements to be 
uniformly applied to all Regional 
Entities. The ERO applicant must 
submit the pro forma delegation 


231 See, e.g., AEP, EEI, Hydro One, International 
Transmission, NERC, NPCC, SoCalEd, TVA and 
Xcel Energy. 


agreement concurrently with the ERO 
application. Addenda to the delegation | 
agreement can. address regional 
differences and unique system needs for 
each Regional Entity, including any 
need to address differing authorities of 
Cross-Border Regional Entities. 

713. The Commission sees no need to 
make a finding that the ERO is fully 
independent as part of the delegation of 
authority to Regional Entities, as 
suggested by International Transmission 
and Michigan Electric. The Commission 
will evaluate such criteria during the 
ERO certification process. 


f. Regional Entity Governance 


714. The NOPR asked to what extent 
the ERO, when delegating responsibility 
to a Regional Entity, should require 
uniform processes with regard to 


governance, among other things. 
715. The NOPR also asked whether 


‘the delegation criteria for a Cross-Border 


Regional Entity should specify that each 
country represented in the region 
should have the opportunity to have 
members from the country on the board 
of the Cross-Border Regional Entity in 
numbers that reflect the country’s 
approximate percentage of net energy 
for load in that region, similar to that 
provided in the bilateral principles.2%2 


Comments 


716. A number of commenters 
emphasize the importance of 
governance and request additional 
guidance from the Commission on how 
a Regional Entity would be governed. 
MISO asserts that the NOPR does not 
contain sufficient detail to ensure that a 
Regional Entity is properly structured 
and not dominated by any particular 
industry sector. TAPS asks for guidance 
on the statutory requirement for 
balanced stakeholder or hybrid boards 
at the Regional Entity level and public 
meeting requirements. It also requests 
that the Commission spell out the 
meaning of the ‘‘balance’’ requirement, 
consistent with Order Nos. 888 and 
2000 and the bilateral principles. 

717. EPSA emphasizes that a Regional 
Entity must be independent and notes 
the difficulty of achieving true 
independence with a stakeholder board 
and a committee process that is staffed 
primarily by employees of grid 
operators or market participants. EPSA 
encourages the Commission to require 
boards that properly balance the 
interests of all users, owners and 
operators of the Bulk-Power System. 

718. Commenters stress the 
importance of a Regional Entity 
developing a fair system of sector 


232 NOPR at P 84-88 (delegation question 8). * 
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representation and voting as a 
requirement for approval of a delegation 
agreement. ELCON advocates that the 
Commission require NERC’s governance 
structure for a Regional Entity which 
organizes stakeholders into nine 
representative industry sectors. It asserts 
that end users should be permitted to 
participate in the affairs of a Regional 
Entity on an equal and non- 
discriminatory basis to meet statutory 
objectives, and observes that a 
membership requirement can be a 
barrier to participation. 

719. NASUCA submits that consumer 
representatives should be entitled to 
membership and voting rights in any 
Regional Entity that is delegated ERO . 
functions. Consumers should be fully 
represented on the stakeholder 
committees that advise the board of any 
Regional Entity that has an independent 
board. 

720. The California ISO requests that 
the Commission confirm that its new 
board selection process satisfies the 
independence requirement under 
section 215(e)(4)(B) of the FPA and the 
proposed regulations in the event it . 
seeks to become a Regional Entity. 

721. NPCC asserts “that a delegation 
agreement should not prescribe a 
Regional Entity’s governance beyond the 
requirement that it fairly represent the 
composition of its region. 

722. While some commenters support 
a requirement that the number of board 
members of a Cross-Border Regional 
Entity must be in proportion to net 
energy for load for each participating 
country, other commenters argue that 
the Commission should not dictate such 
a structure for a Cross-Border Regional 
Entity’s board. 

723. Alberta, BCTC, Hydro One, and 
Hydro Québec believe that the 
delegation criteria for a Cross-Border 
Regional Entity should specify that each 
country should be allowed membership 
based on net energy for load in each 
region. PSEG Companies agrees, but _ 
adds that the number of representatives 
should be roughly proportional to load 
and not less than one. 

724. Ontario IESO recommends 
specifying a minimum number of 
Canadian board seats for Cross-Border 
Regional Entities, rounded up from the 
proportion of net energy for load. 

725. WECC strongly endorses the 
notion that international members 
should have assured representation on a 
Cross-Boarder Regional Entity’s board, 
but expresses concern about requiring a 
Regional Entity to have a governing 
board based strictly on net energy for 
load. WECC’s current bylaws do not 
require that representation be based 
strictly on the net energy for load 


proportion. WECC explains that its 
board is composed of a delicate balance 
of combined stakeholder and 
nonaffiliated members and asserts that 
the Final Rule should permit delegation 
to a Cross-Border Regional Entity in a 
manner that will accommodate current 
WECC bylaws. 

726. APPA argues that the 
Commission should not specify the 
details of a Cross-Border Regional 
Entity’s board membership in the Final 
Rule to allow flexibility in the structure 
of a Regional Entity’s board as intended 
in the statute. Instead, it suggests that 
the Commission could state in the 
preamble to the Final Rule that it would 
accept a division of representation on a 
Cross-Border Regional Entity’s board 
based on net energy for load in each 


country. 


Commission Conclusion 


727. Section 215(e)(4)(A) of the statute 
provides criteria for the governance of a 
Regional Entity. As noted above, the 
statute directs the Commission to issue 
regulations authorizing the ERO to enter 
into a delegation agreement between the 
ERO and a Regional Entity if, inter alia, 
the Regional Entity is governed by an 
independent board, a balanced 
stakeholder board, or a combination of 
the two. The statute provides no further 
guidance on Regional Entity 
governance. The Commission observes 
that there may be more than one 
acceptable approach for a Regional 
Entity to establish a balanced or 
combination board. The Commission 
does not give further guidance regarding 
the statutory criteria for Regional Entity 
governance here. Instead we will 
interpret the statutory criteria in light of 
the facts presented in each Regional 
Entity’s proposed delegation agreement. 
It is premature for the Commission to 
make a finding on any particular 
Regional Entity governance at this time. 

728. As explained above, just as the 
Commission requires an ERO candidate 
to demonstrate in its application for 
certification how it will establish Rules 
that ensure its independence from the 
users, owners and operators of the Bulk- 
Power System, while assuring 
stakeholder representation in the 
selection of its directors and balanced 
decisionmaking in any ERO committee 
or subordinate organizational structure, 
we also adopt this requirement to 
demonstrate these factors in each 
Regional Entity delegation agreement. 
The Commission agrees that appropriate 
Regional Entity Rules should include a 
provision specifying that no two 
industry sectors should control any 
decision and no single segment should 
be able to veto any matter, unless the 


ERO adequately explains why it cannot 
apply these principles. 

729. We note that the ERO may seek 
recognition for a Cross-Border Regional 
Entity applicant in Canada and Mexico, 
in accordance with the relevant 
requirements of the Canadian and 
Mexican authorities. We see no reason 
to differ for a Cross-Border Regional 
Entity regarding our conclusion above 
not to further interpret the statutory 
Regional Entity governance criteria. 


g. Notice Requirement for Submission of 
Delegation Agreements. 


730. NiSource comments that the 
NOPR was silent as to the process the 
Commission will use to approve the 
ERO’s proposed delegation of authority 
to a Regional Entity. Although the — 
proposed regulations would require the 
ERO to file with the Commission a 
delegation agreement, the NOPR did not 
propose a notice requirement or 
provision for public comment or protest 
regarding the filing. NiSource requests 
clarification that any proposed 
delegation agreement or Regional Entity 
Rule will be subject to notice and public 
comment. 


731. PG&E requests that the 
Commission modify the proposed 
regulations to include explicitly the 
opportunity for public notice and 
comment on an application to become 
the ERO and a proposed delegation 
agreement between the ERO and a 
Regional Entity. 


Commission Conclusion 


732. The Commission will provide 
notice and opportunity for comment on 
an ERO application and a proposed 
delegation agreement. Interested 
persons will have an opportunity to 
express their concerns about the 
application or agreement. The 
Commission will consider all 
interventions and comments in making 
an informed decision on whether to 
accept a delegation agreement.?9% 


h. Uniform Processes Among Regional 
Entities 


733. The NOPR asked about the extent 
to which the ERO, when delegating 
responsibility to Regional Entities, 
should require uniform processes in 
matters including, but not limited to, 
governance, collection of dues and fees, 
compliance monitoring, and 
enforcement action procedures.?%4 


233 Notice and comment procedures are to be 
under Rule 210 of the Commision’s rules of practice 
and procedure. 18 CFR 385.210. 

234 NOPR at P 84 (delegation question 5). 


* 


8724 


Federal Register / Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


Comments 


734. Comments on this matter largely 
overlap the comments discussed above 
under Delegation Agreement and 
Governance. A number of commenters 
support a standardized process across 
Regional Entities. 235 These commenters 
emphasize the need for uniformity in 
processes, especially those relating to 
governance, collection of dues and fees, 
compliance monitoring and 
enforcement proceedings, and hearing 
procedures. Commenters, including EEI 
and NERC, note that NERC and the 
industry are preparing a proposed pro 
forma delegation agreement that should 
specify the necessary uniform processes 
within the Regional Entities. 

735. EPSA argues that the ERO should 
require, and the Commission should 
condition Regional Entity approval on, 
the establishment of consistent and 
uniform standards and procedures. 
NiSource and PSEG Companies stress 
the importance of consistency for 
stakeholders that do business in . 
multiple regions. 

736. Other commenters do not believe 
absolute standardization is necessary.?°® 
Rather, they argue, the responsibilities 
delineated in the relationship between 
the ERO and Regional Entities should 
have a common look and feel, but 
standardization should not be overly 
prescriptive. First Energy submits that 
the Commission should allow flexibility 
in the implementation of uniformity, 
such as for self-assessment programs 
and the development of best practices. 


Commission Conclusion 


737. As noted above under the 
Delegation Agreements and Governance, 
the Commission will review the pro 
forma delegation agreement when it is 
filed by the ERO applicant. The pro 
forma delegation agreement must 
propose which regional processes 
should be standardized. The 
Commission believes that regional 
processes should be uniform unless 
regional facts, other than custom, 
require a difference. 


i. Commission Assignment of 
Enforcement Authority Directly to a 
Regional Entity 


738. The NOPR proposed that, if a 
prospective Regional Entity seeking to 
enter into a delegation agreement with 
the ERO is unable to reach agreement 
with the ERO within 180 days, and the 
entity can demonstrate that continued 
negotiations would not likely result in 


235 See, e.g., EEI, ELCON, FRCC, EPSA, NERC and 
NiSource. 

" 236 See, e.g., Ameren, Progress Energy, Santee 
Cooper, SERC and SoCalEd. 


a delegation agreement within a 
reasonable period of time, such entity 
may apply to the Commission directly 
for authority to enforce Reliability 
Standards within a region.?97 


Comments 


739. Among the commenters on 
assignment of enforcement authority 
directly to a Regional Entity, Hydro- 
Québec expresses general support for 
the Commission’s proposal to allow a 
Regional Entity to apply directly to the 
Commission for enforcement authority 
if a delegation agreement cannot be 
reached within 180 days. EPSA 
emphasizes that the entity making such 
a direct application to the Commission 
must demonstrate that its dealings with 
the ERO were conducted in good faith 
and with the goal of minimizing areas 
in dispute. 

740. The ISO/RTO Council notes that 
the Commission does not explain or 
justify the proposed requirement that a 
prospective Regional Entity wait 180 
days after proposing a delegation 
agreement to the ERO before seeking 
Commission action and questions why 
such a waiting period is necessary. It 
recommends deleting the words “‘within 
180 days” from proposed section 
38.7(e). 

741. APPA questions whether the 
statute clearly authorizes the 
Commission to determine the terms and 
conditions of a delegation agreement 
over the objection of the ERO. A 
preferable approach might be for the 
Commission to offer to mediate any 
dispute over the terms of a delegation 
agreement between the ERO and a 
prospective Regional Entity. 


Commission Conclusion 


742. The Commission concludes that 
a prospective Regional Entity may 
submit a delegation agreement directly 
to the Commission if good faith 
negotiations with the ERO fail. The . 
Commission strongly encourages the 
parties prior to this submission to 
consider the use of ADR 28 to resolve 
any disputes over the terms of the 
delegation agreement. Thus, a 
prospective Regional Entity that submits 
a delegation agreement directly to the 
Commission must state: (i) Whether the 


237 NOPR at P 83. 

238 Alternative dispute resolution encompasses a 
variety of dispute resolution mechanism including 
mediation, early neutral evaluation and settlement 
judge procedures. It always involves the use of a 
third party neutral to help the parties find mutually 
acceptable solutions to their disputes. Unassisted 
negotiation between parties should not be confused 
with ADR. To discuss appropriate ADR options, the 
parties should contact the Dispute Resolution toll 
free at 1-877-337-2237 (local number: 202-502— 
8702), or by e-mail at: ferc.adr@ferc.gov. 


Commission’s Dispute Resolution . 
Service (DRS) was used, or why the DRS 
was not used and (ii) whether the 
Regional Entity believes that ADR under 
the Commission’s supervision could 
successfully resolve the disputes 
regarding the terms of the delegation 
agreement. We therefore affirm our 
statement in the NOPR that a Regional 
Entity applicant may apply to the 
Commission directly for authority to 
enforce Reliability Standards within a 
region if it is unable to reach agreement 
with the ERO within 180 days and can 
demonstrate that continued negotiations 
would not likely result in a delegation 
agreement within a reasonable period of 
time. The Commission will provide 
notice of such an application and an 
opportunity for all interested persons, 
including the ERO, to comment. 

743. A minimum time for negotiations 
is necessary to prevent a prospective 
Regional Entity from merely going 
through the formality of seeking an ERO 
delegation before bypassing the ERO 
and asking the Commission to 
intervene. This practice would not be 
consistent with our intent to have a 
strong ERO. The Commission 
emphasizes that direct application to 
the Commission by a prospective f 
Regional Entity should be considered an 
option only after other means for 
reaching agreement with the ERO have 
been exhausted. The Final Rule does not 
preclude mediation, but there is no need 
to impose such a requirement at this 
time. Mediation may be considered on 
a case-by-case basis. We disagree with 
APPA that the statute does not permit 
the Commission to direct the ERO to 
enter into the delegation agreement with 
the Regional Entity. Section 215(e)(4) 
permits the Commission to assign the 
ERO’s authority to enforce Reliability 
Standards directly to a Regional Entity. 


j. Performance Assessment of Regional 
Entities 

744. Paragraph (f) of the proposed 
section on delegation required a 
Regional Entity approved by the 
Commission to periodically submit to 
the Commission an application to be 
approved as a Regional Entity.23° The 
NOPR also sought comment on what 
would constitute a reasonable length of 
time for such periodic re-approval to be 
effective.24° 


Comments 


745. Many commenters generally 
support a re-approval process for a 
Regional Entity. While several 
commenters support the Commission’s 


239 Id. 
240 Id. at P 84 (delegation question 10). 
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suggestion of a five-year re-approval, 
others offer alternative suggestions on 
an appropriate time frame. 


746. A number of commenters 
support a re-approval process for 
Regional Entities.2+! Cinergy argues 
that, absent such a requirement, the 
delegation approval process would be a 
one-time evaluation, after which the 
Regional Entity would lack 
accountability. SMUD suggests that the 
Commission should consider a periodic 
review of Regional Entities on a 
staggered basis to reduce the strain on 
ERO or Commission resources that 
could result from simultaneous reviews. 
Several commenters suggest that any 
Regional Entity re-approval process 
should follow the same timetable as 
ERO recertification.?42 


747. Commenters suggest several 
alternative time frames for review, 
varying from two to six years. Some 
commenters suggest regional delegation 
agreements should be subject to review 
every six years.243 A number of 
commenters suggest a five-year review 
cycle for a Regional Entity delegation 
agreement.?44 


748. APPA and EPSA recommend that 
the ERO should be involved in the 
review of a Regional Entity delegation 
agreement that is submitted to the 
Commission for re-approval by 
providing input on the merits of re- 
approval for each Regional Entity and 
submitting the delegation agreement for 
re-approval. Other commenters suggest 
that resubmission of the delegation 
agreement is unnecessary unless a 
change has taken place.?45 


749. Several commenters recommend 
requiring the Regional Entity to apply 
for re-approval in advance of the end of 
its term, with some commenters 
suggesting six months, and others a year 
in advance.246 EPSA also suggests that 
a Regional Entity consult with the ERO 
in advance about its performance and 
need for changes in the delegation 
agreement and provide notice to the 
Commission one year before the end of 
its term. NERC advises that the _ 
Commission’s approval should not 
expire automatically at the end ofa 
term, but should continue until the 
Commission completes its periodic 
review of the Regional Entity 


241 See, e.g., Alcoa, Cinergy, NERC and SMUD. 

242 See, e.g., APPA, International Transmission, 
SERC, South Carolina E&G and TVA. 

243 See, e.g., APPA, NERC and TAPS. 

244 See, e.g., Alcoa, PSEG, SoCalEd, South 
Carolina E&G and TVA. 

245 See, e.g., Alcoa, PSEG and TVA. 

246 See, e.g., EPSA, PSEG, South Carolina E&G 
and TVA. 


performance and its delegation 
agreement. 

750. CEA and NERC suggest that the 
Commission coordinate with the 
appropriate regulatory authorities in 
Canada prior to denying re-approval of 
a Regional Entity. Any unilateral action 
taken by the Commission would be 
inconsistent with the goal of 


. establishing a cooperative cross-border 


approach. 

751. Numerous commenters argue 
that the Commission should not require 
a re-approval process.247 SERC asserts 
that a requirement for periodic re- 
approval is not contained in the 
legislation and argues that a re-approval 
process would divert significant 
resources from a Regional Entity’s 
primary purpose of proposing and 
enforcing Reliability Standards. Instead, 
a “‘decertification” process should be 
adopted that would be applied by the 
Commission at the request of the ERO 
if the Regional Entity fails to meets its 
requirements for remaining a Regional 
Entity. 

752. FirstEnergy and FRCC argue that 
the Commission should decertify the 
ERO ora Regional Entity only as a last 
resort. FirstEnergy remarks that such an 
action “would be equivalent to the 
death penalty for the ERO or Regional 
Entity and would cause significant 
logistical problems”’ in transitioning to 
a new Regional Entity.248 

753. ERCOT argues that instead of re- 
approval, the ERO should perform 
periodic audits of each Regional Entity, 
consistent with the Commission’s 
proposal for the ERO. 


Commission Conclusion 


754. The Commission is persuaded by 
commenters that a Commission re- 
approval process could disrupt the work 
of the Regional Entities. The 
Commission does not adopt the 
proposed re-approval process as 
described in proposed section 38.7(f) of 
the NOPR. However, we adopt instead 
a periodic performance assessment 
process that requires a Regional Entity 
to affirmatively demonstrate to the ERO 
that it satisfies statutory criteria for the 
responsibilities it has been delegated. 
Section 39.3(c)(1)(iii) of the Final Rule 
requires that the ERO, as an element of 
the ERO performance assessment 
process, evaluate the effectiveness of 
each Regional Entity. The ERO must 
assess each Regional Entity’s ability to 
develop and enforce Reliability 
Standards and provide for an adequate 


247 See, e.g., ERCOT, FirstEnergy, FRCC, NPCC, 
NRECA, Ontario IESO, Progress Energy, SERC and 
Southern. 

248 FirstEnergy at 5. 


level of Bulk-Power System reliability. 
The ERO should explain how effectively 
each Regional Entity enforces Reliability 
Standards, providing statistical 
information on its investigations, 
findings and assessments of penalties. 
The ERO should also explain how each 
Regional Entity provides for fair and 
impartial procedures for enforcement of 
Reliability Standards and provides for 
openness, due process and balance of 
interests in developing Reliability 
Standards. The ERO’s performance 
assessment of each Regional Entity must 
be presented to the Commission as part 
of the ERO’s own periodic performance 
assessment filing. 

755. As noted earlier in the ERO 
certification discussion, the 
Commission will allow for public 
comment oh the ERO’s performance 
assessment filing, including the 
performance assessment of each 
Regional Entity. In this proceeding, the 
Commission will issue an order finding 
that the ERO meets the statutory and 
regulatory criteria or directing the ERO 
to comply or improve its compliance 
with the statutory and regulatory criteria 
for the ERO. This order will also include 
similar findings of compliance or 
directives to ensure that the Regional 
Entities comply or improve compliance 
with the statutory and regulatory 
criteria. Subsequently, if a Regional 
Entity fails to comply adequately with 
the Commission order, the Commission 
may institute a proceeding to enforce its 
order as discussed below under 
Enforcement of Commission Rules and 
Orders, including, if necessary and 
appropriate, a proceeding to consider 
rescission of approval of the Regional 
Entity’s ation agreement. 

756. Outside of the periodic 
assessment process, any interested 
person who is dissatisfied with a 
Regional Entity’s performance of its 
delegated functions may file a 
complaint with the ERO, concurrently 
informing the Commission of the 
complaint. If the ERO cannot resolve the 
complaint in a timely manner, the 
complainant may request that the 
Commission resolve the dispute. 


9. Enforcement of Commission Rules 
and Orders—Section 39.9 

757. Consistent with section 215(e)(5) 
of the FPA, the NOPR proposed that the 
Commission may take action as 
necessary and appropriate against the 


_ERO or a Regional Entity “to ensure 


compliance with a reliability standard 
or any Commission order affecting the 
ERO or a Regional Entity.”” The NOPR 
proposed that, upon notice and 
opportunity for hearing, the 
Commission may suspend or rescind the 
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ERO’s certification or a Regional Entity’s 
delegated authority. Further, the NOPR 
proposed that the Commission will _ 
periodically audit and review the ERO’s 
and each Regional Entity’s compliance 
with the statutory and regulatory criteria 
for certification and delegation of . 
functions. 


a. Action Against the ERO or a Regional 
Entity 

758. The proposed regulations 
provided that the Commission may take 
such action as is necessary and 
appropriate against the ERO ora 
Regional Entity to ensure compliance 
with a Reliability Standard or any 
Commission order affecting the ERO or 
a Regional Entity.249 Possible actions 
include the suspension or rescission of 
authority or the imposition of civil 
penalties under the FPA. 


Comments 


759. NRECA comments that Congress 
envisioned a cooperative, rather than a 
contentious, process and urges that the 
Commission, the ERO and Regional 
Entities work together to resolve any 
tensions that may emerge. APPA and 
LG&E Energy ask that the Final-Rule 
identify specific causes for 
decertification. 

760. Entergy states that the . 
Commission should establish levels of 
ERO and Regional Entity non- 
compliance that would gradually lead to 
suspension or decertification since 
decertification as a first step would 
leave a large void and create 
unnecessary uncertainty for members of 
the organization. NERC suggests that, to 
prevent an unintended lapse in 
authority to set and enforce Reliability 
Standards, if the Commission decides to 
decertify the ERO, the ERO should 
remain in place until a successor is 
certified. 


Commission Conclusion 


761. While the Commission has the 
authority to take action against the ERO 
or a Regional Entity for non-compliance 
with section 215 of the FPA or rules or 
responsibilities thereunder, we would 
resort to assessing a monetary penalty 
only in extraordinary circumstances, 
and would consider decertification only 
as a last resort after all other attempts to 
resolve a significant compliance matter 
have failed. However, in a situation of 
deliberate non-compliance with a 
Commission order, we would not 
hesitate to impose an appropriate 
penalty. 

762. The Commission would ensure 
that there is no gap in carrying out the 


249 NOPR at P 74. 


requirements of section 215. The 
Commission would not permit any 
decertification to become effective until 
such time as the Commission itself, or 
another entity, were prepared to step in 
and implement the reliability functions 
of the decertified entity. 

763. With regard to Entergy’s 
comment, the Commission will 
determine the appropriate penalty for 
ERO or Regional Entity non-compliance 
on a case-by-case basis.25° We do not 
establish here the levels of non- 
compliance suggested by Entergy. 

764. The Commission is revising the 
text of the Final Rule to replace the 
phrase “rescission of the Commission’s 
grant of certification to the Electric 
Reliability Organization,” with the 
phrase “‘decertification of the Electric 
Reliability Organization.” This revision 
will provide consistency in terminology 
throughout the Final Rule. 

765. Further, the proposed regulation, 
which tracks the statutory text, provides 
that the Commission may take such 
action as is necessary and appropriate 
against the ERO or a Regional Entity ‘‘to 
ensure compliance with a Reliability 
Standard * * *.” Although, taken 
literally, this implies that the ERO ora 
Regional Entity may be in non- 
compliance with a Reliability Standard, 
this is not the correct interpretation 
because a Reliability Standard is 
applicable only to a user, owner, or 
operator of the Bulk-Power System, 
from which the ERO and each Regional 
Entity must maintain independence. 
This phrase means that the Commission 
can take appropriate action against the 
ERO or a Regional Entity when it has 
failed in its responsibility to assure that 
owners, users and operators of the Bulk- 
Power System are complying with a 
Reliability Standard. We also would 
take appropriate action, for example, if 
the ERO or a Regional Entity fails to 
comply with a Commission order 
requiring that a Reliability Standard be 
developed or modified as necessary to 
maintain reliability. 

b. Audits of ERO and Regional Entity 
Criteria 

766. The NOPR provided that the 
Commission would periodically audit 
and review the ERO’s and Regional 
Entities’ compliance with the statutory 
and regulatory criteria for certification 
and delegation of functions, : 
respectively. The Commission requested 
comment on what mechanism of review 
and methods of oversight should be 
used to assure the Commission that the 
ERO or a Regional Entity is meeting its 


250 Enforcement of Statutes, Orders, Rules, and 
Regulations, 113 FERC 4 61,068 at P 17-20. 


responsibilities for monitoring 
compliance with the Reliability 
Standards.?51 

767. Numerous commenters agree that 
the ERO and Regional Entities should be 
audited for compliance on a regular 
basis.252 Santa Clara suggests that the 
Commission perform such audits at 
least annually to prevent inadequacies 
in the ERO’s performance from going 
unaddressed for too long. ERCOT 
suggests that the Commission 
periodically audit the ERO with 
Regional Entity representatives on the 
audit team, and the ERO periodically 
audit Regional Entities with 
Commission staff represented on the 
audit team. 

768. A number of commenters urge 
that independent auditors perform the 
enforcement audits. NERC and Southern 
recommend that independent 
enforcement audits of the ERO occur 
once every three years, and that the ERO 
should audit each Regional Entity at 
least once every three years and report 
the results to the Commission. The 
enforcement audit process used by the 
ERO to audit Regional Entities and the 
audit results should be included in the 
independent audit of the ERO.253 The 
Missouri Commission suggests the 
creation of an independent, INPO-type 
entity to assess the performance of the 
ERO and Regional Entities and believes 
that this approach provides more 
continuity and efficiency than 
Commission staff performing this 
function. 

769. CREPC comments that the 
relevant Regional Advisory Body should 
be invited to participate in the periodic 
enforcement audit and review of the 
ERO and Regional Entities. 

770. A number of commenters suggest 
additional mechanisms to ensure ERO 
and Regional Entity compliance. 
Ameren, APPA and NiSource suggest 
that the Commission monitor ERO and 
Regional Entity performance by 
requiring that they submit periodic 
reports. APPA also proposes the use of 
industry surveys to determine the 
effectiveness of the ERO and Regional - 
Entities. PacifiCorp suggests that the 
required submission of annual working 
plans and budgets by the ERO and 
Regional Entities can be tools to assess 


251 NOPR at P 76. 

252 See, e.g, APPA, CREPC, EEI, ELCON, ERCOT, 
FRCC, MRO, NERC, Santa Clara, Santee Cooper, 
Southern, TVA and Xcel Energy. 

253 MRO states that the Commission should rely 
on an independent assessment “similar to 
Statement of Auditing Standards No. 70 review,” 
explaining that “The SAS No. 70 audit or service 
auditor’s examination is widely recognized because 
it represents that a service organization has been 
through an in-depth audit of their control activities 
* * *.”” MRO at 25. 
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effectiveness. Likewise, Ontario IESO 
recommends an annual performance 
filing by the ERO and each Regional 
Entity, including actual 
accomplishments relative to the annual 
workplans. Xcel Energy suggests that 
the Commission request performance 
metrics from the ERO and Regional 
Entities that demonstrate their ability to 
monitor compliance with Reliability 
Standards: 

771. Ameren suggests that the 
Commission should maintain a hotline 
so that “internal and external 
employees” of the ERO or a Regional 
Entity can confidentially report failures 
by a reliability organization to 
adequately monitor behavior. FRCC 
states that the Commission has oversight 
based on its authority to respond to 
complaints that the ERO or a Regional 
Entity has violated a statutory or 
regulatory obligation. NiSource requests 
clarification on whether users, owners 
or operators of the Bulk-Power System 
may petition the Commission, by 
complaint or some other method, to 
initiate an investigation into the 
activities of the ERO or a Regional 
Entity, and states that such right is 
crucial to ensure that the ERO and 
Regional Entities enforce Reliability 
Standards in a uniform, non- 
discriminatory manner. 


Commission Conclusion 


772. The Final Rule establishes that, 
in general, the Commission oversees the 
ERO and the ERO oversees any 
approved Regional Entity. Consistent 
with this approach, the Final Rule 
retains the substance of the NOPR’s 
proposal that the Commission may 
periodically audit the ERO’s 
performance of its functions. 

773. We contemplate that a 
compliance audit of the ERO would 
typically involve an examination of the 
ERO’s ongoing compliance with 
statutory and regulatory criteria for 
certification and its performance in 
carrying out its responsibility to oversee 
the compliance with and enforcement of 
Reliability Standards. The Commission, 
however, maintains the flexibility to 
determine the applicable scope of a 
particular audit. The Final Rule 
eliminates the proposed periodic 
Commission compliance audit of each 
Regional Entity. Instead, we require the 
ERO periodically to audit each Regional 
Entity’s ongoing compliance with 
relevant statutory and regulatory criteria 
and performance in enforcing Reliability 
Standards and report the results to the 
Commission. A Commission audit of the 
ERO may include a review of the 
adequacy of the ERO’s audits of 
Regional Entities. Moreover, the 


Commission retains the authority to 
participate in any ERO compliance 
audit of a Regional Entity or conduct its 
own compliance audit in response to 
particular circumstances that may 
warrant Commission participation or 
intervention. 

774. We point out that a Commission 
compliance audit of the ERO is not the 
same as the Commission’s five-year 
performance assessment of the ERO, 
discussed above under Certification. 
The compliance audit is a means for the 
Commission frequently to ensure that 
the ERO is doing its job. The 
compliance audit examines the ERO’s 
ongoing compliance with the statutory 
and regulatory criteria to qualify as an 
ERO and also its actual enforcement of 
Reliability Standards. The Commission 
would initiate a compliance audit, and 
the Commission will determine if the 
ERO is in compliance with the statutory 
and regulatory criteria or is somehow 
inadequate in enforcing Reliability 
Standards. The periodic performance 
assessment, on the other hand, is 
different. Although it will examine at a 
minimum the ERO’s ongoing 
compliance with the statutory and 
regulatory criteria to qualify as an ERO, 
it will consist of a much broader 
examination of how well the ERO is 
carrying out all its responsibilities and 
how it may improve its performance of 
these responsibilities. These include not 
only the ERO’s compliance 
investigations and penalty-setting 
responsibilities, but also its 
development of Reliability Standards, 


its ERO Rules and its relationships with . 


the Regional Entities. While the 
compliance audit focuses on examining 
any deficiencies in ERO compliance, 
especially for investigations and penalty 
setting, the performance assessment is 
intended to examine opportunities for 
the ERO to improve. Further, the 
performance assessment is initiated 
when the ERO files with the 
Commission an assessment of its own 
performance in these areas, and is 
followed by a Commission examination 
of this performance assessment, with 
opportunity for public comment. 

775. The Commission does not decide 
in the Final Rule the appropriate audit 
cycle or the need for independent 
auditors but will exercise its discretion 
to set or revise its audit program or 
policies as necessary. 

776. Given that no Regional Advisory 
Body exists today, it is premature for us 
to address, as suggested by CREPC, 
whether a relevant Regional Advisory 
Body should be allowed to participate 
in Commission compliance audits. 

777. A number of commenters suggest 
various reporting requirements to 


enhance our oversight of the ERO. As 
discussed in different sections of the 
Final Rule, the Commission requires the 
ERO to report to the Commission on 
various aspects of its operations, 
including an annual budget and 
business plan,?5 reliability 
assessments, and penalties imposed. 


778. With regard to NiSource’s 
requested clarification, third parties 
would have the opportunity to petition 
the Commission to initiate an 
investigation either formally through the 
filing of a complaint, as suggested by 
FRCC, or informally by contacting the 
Commission’s Enforcement Hotline, as 
suggested by Ameren. The Enforcement 
Hotline provides a confidential means 
for a market participant, or an employee 
of a reliability organization, to bring to 
the Commission allegations that the 
ERO or a Regional Entity has not 
fulfilled its statutory, regulatory or 
delegated responsibilities. While third 
parties have the opportunity to bring a 
compliance matter to the Commission’s 
attention, they do not have a right to 
initiate a Commission investigation, as 
suggested by NiSource. Rather, the 
Commission retains prosecutorial 
discretion to decide whether to pursue 
a particular matter. 


c. Monetary Penalties 


779. In the NOPR, the Commission 
asked whether the ERO or a Regional 
Entity should be able to recover any 
monetary penalties levied directly by 
the Commission against the ERO or a 
Regional Entity for violation of section 
215 of the FPA, or any Commission 
regulation or order, through dues, fees, 
or other charges.?55 


Comments 


780. Numerous commenters oppose 
the assessment of a monetary penalty 
against the ERO or a Regional Entity.?5° 
They claim that, because the ERO and 
any Regidnal Entity will be not-for- 
profit entities that must pass through . 
costs, subjecting them to penalties 
would really penalize the end users that 
would ultimately bear the costs. 
Further, given the other tools available 
to the Commission, including 
decertification, commenters argue that it 
should be unnecessary to resort to 
monetary penalties to bring the ERO 
into compliance. TAPS suggests that the 


254 See 18 CFR 39.4 (Funding of the Electric 
Reliability Organization). 

255 NOPR at P 77. 3 

256 See, e.g., Alberta, APPA, CEA, Entergy, 
Exelon, Hydro-Québec, NERC, New York 
Companies, Ohio Commission, PG&E, PSNM- 
TNPC, TAPS and TVA. , 
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Commission should delete the menage 
to civil penalties. 

781. Some commenters question the: 
Commission’s legal authority to impose | 
penalties against the ERO or Regional 
Entities.257 NRECA comments that, 
while the NOPR tracks section 215(e)(5) 
of the FPA, the Commission’s authority 
to impose penalties in section 215(e)(3) 
is limited to users, owners or operators 
of the Bulk-Power System and does not 
include the ERG or a Regional Entity. 
NRECA cautions that, consistent with 
the axiom that penalties be strictly 
construed, the Commission should 
proceed with judicious restraint in this 
area. 

782. AEP and others respond that, as 
a not-for-profit entity, the ERO or a 
Regional Entity would have no 
alternative but to seek recovery from 
those that are responsible for its 
funding. Allegheny states that, in the 
_ unlikely case that the ERO or a Regional 
Entity is a for-profit organization that is 
allowed to recover a return on 
investment, the entity should bear the 
risk of such penalties as part of its 
incentive to earn a reasonable return. 
ELCON comments that the ERO or a 
Regional Entity should not be allowed 
to recover a penalty through dues, fees 
or other charges because allowing the 
recovery of costs negates the penalty. It 
states that the only meaningful penalty 
is the risk of decertification or 
bankruptcy. 

783. CEA, Hydro-Québec and Ontario 
IESO explain that the imposition of a 
penalty against the international ERO or 
a Cross-Border Regional Entity would 
have extra-jurisdictional implications. 
For example, a monetary penalty 
imposed by the Commission on a Cross- 
Border Regional Entity would be paid in 
part by one or more Canadian utilities 
and, accordingly, Canadian ratepayers. 
CEA states that it would be 
inappropriate for the Commission to 
assess a penalty that would be borne by 
entities that are not Commission- 
jurisdictional. 

784. EEI submits that, while the 
Commission may impose a monetary 


penalty on the ERO or a Regional Entity, 


it should do so only as a drastic action. 
According to EEI, if a monetary penalty 
is imposed, the ERO or Regional Entity 
should apply for cost recovery with the 
Commission. EE] states that, in light of 
the likely organizational structures of 
the ERO and Regional Entities, it is 
difficult to envision how penalties 
would not ultimately be passed Laie 
to the end users. 


257 See, e.g., CEA, Progress Energy, SERC, 


Southern, and TAPS. 


Commission Conclusion 


785. The Commission believes that, in 
most circumstances, compliance audits, 
compliance plans and‘additional 
reporting requirements, with the 
ultimate possibility of decertification, 
should be effective in ensuring ERO and 
Regional Entity compliance with 
statutory and regulatory criteria as well 
as applicable Commission orders. The 
Final Rule allows the Commission to 
impose a civil penalty on the ERO or a 
Regional Entity and permits its recovery 
from those responsible for funding the 
ERO or Regional Entity, although, as 
discussed previously, we would expect: 
to use this provision only in 
extraordinary circumstances. 

786. The Commission has the legal 
authority to impose a civil penalty 
pursuant to section 316A of the FPA, 
which applies to a violation of any 
provision under part II of the FPA, 
including section 215.25® We disagree 
with the assertion of NRECA and others 
that the Commission’s ability to take 
action against the ERO or a Regional 
Entity is limited by section 215(e)(3). 
That provision, which relates to 
Commission action against a user, 
owner or operator of the Bulk-Power 
System, is not relevant to our authority 
vis-a-vis the ERO or a Regional Entity. 


d. Penalizing an ERO or a Regional 
Entity Board Member 


787. Most commenters object to 
assessing a monetary penalty against a 
board member personally. They allege 
that this would have a chilling effect 


upon recruitment and retention of high ~ 


quality board members as well as the 
resulting increase in insurance costs.?59 
NERC points out that the ERO’s 
directors cannot profit monetarily when 
carrying out their duties since they 
cannot have any financial or other 
interest in any user, owner or operator 
of the Bulk-Power System, or otherwise 
gain financially from the actions of the 
ERO or a Regional Entity. 

788. The Missouri Commission 
questions the Commission’s authority to 
assess a monetary penalty against a 
board member. It suggests, as a better 
approach, putting in place an incentive 
package for both board members and 


258 Section 316A provides that a person who 
violates any provision of Part II of the FPA, or any 
related rule or order, shall be subject to a civil 
penalty of not more than $1,000,000 for each day 
that such violation continues. Section 316A would 
apply to the extent that the ERO or a Regional 
Entity is in violation of section 215 or any other 
provision of Part II ofthe FPA or any rule or order 
issued under any provision of Part II. 

259 See, e.g., Ameren, ELCON, EPSA, ISO/RTO 
Council, MidAmerican, Missouri Commission, 
NERC, Northern Maine Entities, Ontario IESO, 
PacifiCorp and WECC. 


managers that would include both 
rewards and penalties. PacifiCorp 
suggests that other laws, regulations and 
corporate bylaws could address 
inappropriate actions by the ERO or 
Regional Entity board members. 

789. EEI contends that a monetary 
penalty should not be imposed on a 
board member except perhaps in the 
case of proven gross negligence or other 
extraordinary circumstances. EE] and 
TVA recommend the use of non- 
monetary penalties, such as removal 
from the board. Likewise, ERCOT and 
FRCC believe that penalizing a board 
member is inappropriate except in rare 
circumstances such as when a board 
member acts for his own pecuniary gain 
at the expense of legitimate reliability 
interests or when a board member has 
repeatedly and intentionally supported 
the violation of Reliability Standards. 


Commission Conclusion 


790. The Commission agrees that 
assessing monetary penalties against 
ERO and Regional Entity board 
members would have a chilling effect on 
the recruitment and retention of highly 
qualified board members. Moreover, a 
board member of a not-for-profit ERO or 
Regional Entity would not have the 
opportunity to derive pecuniary gain 
from his or her position. Other forms of 
penalty, such as removal of a board 
member for good cause, are more 
appropriate. Accordingly, section 39.9 
of the Final Rule does not provide for 
the assessment of a monetary penalty 
against a board member of the ERO or 
a Regional Entity. The Missouri 
Commission comment regarding the 
Commission’s authority to do so 
therefore need not be addressed. 


10. Changes in Electric Reliability 
Organization Rules and Regional Entity 
Rules—Section 39.10 


791. The NOPR proposed that the 
ERO shall file with the Commission for 
approval of any proposed ERO Rule or 
changes to an ERO Rule, accompanied 
by an explanation of its basis and 
purpose. It also proposed that a 
Regional Entity shall submit a Regional 
Entity Rule or changes to Regional 
Entity Rule to the ERO and, upon 
approval by the ERO, the ERO shall file 
with the Commission for approval any 
proposed Regional Entity Rule or 
changes to a Regional Entity Rule 
accompanied by an explanation of its 
basis and purpose. Paragraph (b) of the 
proposed regulations on ERO and 

Regional Entity Rules provides that the 
Commission, upon its own motion or 
complaint, may propose changes to the 
Rules of the ERO or a Regional Entity. 
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792. The NOPR also stated that a 
proposed ERO Rule, Regional Entity 
Rule, or changes to those Rules shall 
take effect upon a finding by the 
Commission, after notice and 
opportunity for comment, that the 
change is just, reasonable, not unduly 
discriminatory or preferential, is in the 
public interest, and satisfies the 
certification requirements in the 
regulations. 


Comments 


793. MRO opposes Commission 
review of Regional Entity Rules and 
changes to Regional Entity Rules. It 
states that section 215(f) of the FPA 
provides for review of ERO Rules and 
_ changes to ERO Rules by the 

Commission, but the Commission has 
expanded its reach to include review of 
Regional Entity Rules and changes to 
Regional Entity Rules. It asserts that 
such interpretation is inconsistent with 
the statute and unnecessary. It asks the 
Commission to revise this section to 
exclude review of Regional Entity Rules 
and changes to Regional Entity Rules. 

794. On the other hand, the Oklahoma 
Commission requests that the . 
Commission consider streamlining the 
Rule modification process by allowing a 
Regional Entity to submit a proposed 
Rule modification directly to the 
Commission, with simultaneous service 
of the proposed modification to the 
ERO. The ERO could then comment 
along with other interested parties and 
the Commission could make its decision 
accordingly. Such a process would cut 
out unnecessary expense and delay. The 
Oklahoma Commission claims that this 
approach would further Congress’s 
intent to provide for the reliable 
operation of the Bulk-Power System. 

795. In addition, the Oklahoma 
Commission contends that the proposed 
section is silent on many important 
aspects of the review such as: (1) What 
objective criteria will be used by the 
ERO when considering a proposed 
modification; (2) what is the timeline 
under which the ERO must make a 
decision; (3) whether the ERO is 
required to send a disapproved 
modification back to a Regional Entity 
for further study or modification; and 
(4) whether the ERO’s Rule modification 
decision will be subject to appeal to or 
review by the Commission. According 
to the Oklahoma Commission, while the 
ERO and the Commission must have 
some flexibility when considering Rule 
modifications, any proponent of a 
proposed modification will, at a 
minimum, need to understand the 
process and standards against which the 
proposed modification will be judged. 


Commission Conclusion 


796. We adopt in section 39.10 the 
substantive provisions of the proposed 
regulation. Our authority to review 
Regional Entity Rules and changes to 
Regional Entity Rules after they have 
been approved by the ERO follows from 
section 215(e)(4) of the FPA and is 
consistent with Congress’s intent and 
the overall framework of section 215. 
Section 215(e)(4) explicitly requires that 
the Commission shall issue regulations 
authorizing the ERO to enter into an 
agreement to delegate authority to a 
Regional Entity if it meets certain 
conditions. 

797. Although we do not adopt the 
Oklahoma Commission’s suggestion that 
a Regional Entity directly submit the 
Regional Entity Rules or changes to 
Regional Entity Rules to the 
Commission because such a process 
would not be compatible with the ERO’s 
authority to enforce its delegation 
agreement and its responsibility to 
ensure that such changes further the 
goais of the statute, we agree with the 
Oklahoma Commission that the 
Regional Entity should have a clear 
understanding of the process and 
criteria by which the Regional Entity 
Rules or changes to Regional Entity 
Rules will be judged by the ERO. 
Accordingly, the ERO should develop 
such procedures and criteria and submit 
these to the Commission for approval. 


11. Reliability Reports—Section 39.11 


798. The NOPR provided that the ERO 
shall conduct periodic assessments of 


the reliability and adequacy of the Bulk- - 


Power System and report its findings to 
the Commission, the Secretary of 
Energy, Regional Entities, and any 
Regional Advisory Bodies annually, or 
more frequently if directed by the 
Commission.?®©° Commenters address 
the required frequency of such reports, 
the scope and content of these reports, 
and whether they should be noticed and 
made available to the public. 


Comments 


799. MRO submits that, if the 
Commission were to require quarterly 
reporting, this obligation would be 
unnecessarily burdensome, and possibly 
redundant, given the other reporting 
obligations proposed in the NOPR. MRO 
recommends that the Commission 
require the ERO to provide an annual 
report assessing the reliability and 
adequacy of the Bulk-Power System. 

800. PG&E submits that the 
regulations should additionally require 
that the ERO, at least on a yearly basis, 
obtain specific information on the 


260 NOPR at P 95. 


contribution of all entities, including 
entities referenced in section 201(f) of 
the FPA, toward adequacy, including 
the amount of capacity and energy that 
such entities have under contract, and 
further require that the ERO make 
recommendations where entities have 
inadequate resources. PG&E notes that 
the ERO will be uniquely situated to 
evaluate adequacy, as the adequacy of 
generation and transmission resources 
on which reliability depends are 
governed by a wide array of federal, 
state and local jurisdictions within and 
between regions and control areas. In 
PG&E’s view, only a uniform evaluation 
of readiness of the resources within 
these various jurisdictions can 
meaningfully reveal the extent to which 
the Bulk-Power System can be relied 
upon in both the near-term and long- 
term. Moreover, only an entity with 
broad authority to conduct such 
inquiries can reveal whether the burden 
of achieving adequacy is being equitably 
distributed or whether entities are ‘‘free- 
riding.”” PG&E further asserts that, 
otherwise, the proposed regulation does 
not properly implement the 
Congressional intent manifest in the 
interplay of the requirements of sections 
215(g) and (i)(2) of the FPA.26! PG&E 
recommends that the ERO must be 
empowered to provide timely alerts to 
the Commission, all other jurisdictional 
entities responsible for adequacy, and 
the Congress. 


801. Hydro One notes that, currently, 
the regional reliability councils play an 
important role in coordination of the 
conduct of periodic assessments of the 
reliability and adequacy of the Bulk- 
Power System within a region. It asks 
that the Commission ensure that the 
Regional Entities continue this 
important coordination function. 

802. NASUCA suggests that the Final 
Rule should provide that all reliability 
and adequacy reports filed pursuant to 
the regulation on reliability reports be 
made available to the public. PG&E 
submits that the ERO’s reliability and 
adequacy reports, including those 
regarding section 201(f) entities, should 
be publicly noticed and made available 
to the public, while respecting 
confidentiality and competitiveness 
concerns, because the resulting public 
pressure would assist in convincing 
such entities to supplement their 
resource procurement programs. 


261 While section 215(g) of the FPA pertains to 
ERO reporting on reliability and adequacy, section 
215(i)(2) of the FPA notes that section 215 does not 
authorize either the Commission or the ERO to 
order construction of additional generation or 
transmission capacity or set and enforce 
compliance with standards for adequacy. 
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Commission Conclusion 


803. The Final Rule requires the ERO 
to provide to the Commission two types 
of periodic reliability reports. First, the 
ERO must conduct reliability 
assessments and report its findings to 
the Commission regarding the overall 
state of the Reliable Operation of the 
Bulk-Power System. Second, the ERO 
must conduct assessments of the 
adequacy of the Bulk-Power System and 
report its findings to the Commission, 
the Secretary of Energy, each Regional 
Entity and each Regional Advisory 
Body. 

804. Section 39.11(b) provides the 
Commission discretion to require that 
the ERO submit an adequacy assessment 
report more frequently than annually. 
We appreciate MRO’s concern about 
over-taxing the resources of the ERO 
and Regional Entities with multiple or 
frequent reporting requirements. The 
Commission sees no need, however, to 
limit its discretion in this area at this 
time. The Commission will balance the 
need for timely information regarding 
system reliability and adequacy with the 
burden on the ERO’s resources 
whenever we consider having the ERO 
provide reports more frequently than 
annually. 

805. With respect to the concerns 
about the scope and content of the 
reliability and adequacy assessments 
prepared by the ERO, the Cdmmission 
expects each assessment to be 
comprehensive in order for the 
Commission, the ERO, and the Regional 
Entities to fulfill their respective 
oversight responsibilities. As will be 
established in later proceedings, we 
would expect that such assessments 
could include, for example, operating 
and planning reports, reports of ongoing 
activities such as readiness audits, 
seasonal reliability assessments, as well 

as relevant recommendations. In 
addition, the Commission may 
determine that reliability and adequacy 
assessments should include appropriate 
metrics, if applicable, to assist the 
Commission in monitoring actual 
reliability performance and plans. 

806. We agree with PG&E’s 
recommendation that the Commission 
require the ERO to obtain information 
on resource adequacy and make related 
recommendations where entities are 
found to have inadequate resources. 
Resource adequacy is a fundamental 
aspect of reliability. The ERO is in a 
unique position to obtain and analyze 
information regarding resource 
adequacy across all regions of the Bulk- 
Power System in interconnected North 
America. Although section 215(a)(3) of 
the FPA provides that the term 


Reliability Standard does not include 
any requirement to enlarge Bulk-Power 
System facilities or to construct new 
transmission capacity or generation 
capacity, it does not preclude the ERO 
from obtaining information relating to 
resource adequacy for the purposes of 
making its required reports on the 
adequacy of the Bulk-Power System 


- pursuant to section 215(g) of the FPA. 


Accordingly, section 39.11(b) of the 
Final Rule sets forth a separate 
requirement that the ERO conduct 
assessments of the adequacy of the 
Bulk-Power System in North America 
and report its findings to the 
Commission and others. Further, the 
ERO may obtain pertinent information 
on resource adequacy from any relevant 
user, owner or operator of the Bulk- 
Power System. 


807. We agree with commenters on 
the need for notice and public 
availability of reliability and adequacy 
assessments. Accordingly, reliability 
and adequacy assessments reports filed 
at the Commission will be made public 
unless the Commission deems it 
necessary and lawful not to do so or 
unless the ERO requests confidential 
treatment pursuant to our rules and 


regulations. 


12. Inconsistency of a State Action and 
a Reliability Standard—Section 39.12 


808. Consistent with section 215(i)(3) 
of the FPA, the proposed rule provided 
that nothing in the regulation shall be 
construed to preempt any authority of 
any state to take action to ensure the 
safety, adequacy, and reliability of 
electric service within that state, as long 
as such action is not inconsistent with 
any Reliability Standard. The NOPR 
also proposed that where a state takes 
action, the ERO, a Regional Entity, or 
any other party may ask the 
Commission to determine whether such 
state action is inconsistent with a 
Reliability Standard. The Commission 
would then provide notice and 
opportunity for hearing, take into 
consideration any recommendation of 
the ERO, and issue a final order on the 
matter within 90 days. It further 
provided that the Commission may stay 
the effectiveness of the state action until 
it issues the final order. 


809. Comments on this section cover 
three topics: The general balance of 
authority between the Commission and 
the states, recommendations regarding 
Commission procedures for reviewing 
the inconsistency of a state action with 
a Reliability Standard, and the concerns 
of specific states. 


a. General Balance of Authority 


810. A number of commenters discuss 
the longstanding and legitimate role of 
states in overseeing Bulk-Power System 
reliability.262 They argue that the 
Commission should give great deference 
to state regulators and use its 
preemption power sparingly. 
Commenters recognize the 
interconnected, interstate nature of the 
Bulk-Power System, and argue that 
existing state authority to protect 
reliability should be preserved and 
should complement the new 
Commission authority to enforce 
Reliability Standards for the Bulk-Power 
System. For example,-the Florida 
Commission expresses concern that the 
Final Rule could diminish a state 
authority’s ability to assure safe, 
adequate, reliable, and efficient 
operation of a local electric grid. Some 
commenters further assert that EPAct 
limits the Commission’s preemption 
power to those issues clearly outside the 
jurisdiction of the states.26% 

811. Regarding state requirements for 
generation and transmission planning 
and adequacy, NASUCA, Missouri 
Commission and others point out that 
the statute gives the ERO authority to 
develop and enforce compliance with 
Reliability Standards for only the Bulk- 
Power System; it also denies the ERO 
and the Commission authority to order 
the construction of additional 
generation or transmission capacity, or 
to set and enforce compliance with 
standards for adequacy or safety of 
electric facilities or services. The 
Missouri Commission and others ask the 
Commission to respect the states’ 
planning and resource adequacy 
authorities or to clarify the ERO’s and 
the states’ roles regarding generation . 
and transmission planning standards in 
the Final Rule. 

812. State commenters argue that 
NERC and regional reliability council 
reliability rules developed previously 
for voluntary use were not intended to 
replace or limit other approaches to 
promoting reliability, and contend that 
making these mandatory Reliability 
Standards should not have this 
unintended effect. 


Commission Conclusion 


813. The Commission recognizes the 
important role that state governments 
have in regulating many aspects of 
electric reliability, especially ensuring 
that state franchised utilities meet their 
obligation to construct enough capacity 
to ensure that they remain able to 


262 See, e.g., NARUC, NPCC, NASUCA, LADWP, 
PacifiCorp, and Missouri Commission. 
263 See, e.g., NASUCA and Missouri Commission. 
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provide the public with reliable electric 
service. We recognize that states have 
important reliability responsibilities and 
these generally include, and are not 
necessarily limited to, requiring 
franchise utilities to make adequate 
investment in new generation, 
distribution, and transmission 
infrastructure, and in many cases to 
develop adequate demand response as 
needed to help keep generation and load 
in balance. We do not, however, agree 
with the characterization made by some 
commenters that section 215 of the FPA 
restricts a Reliability Standard to 
addressing an issue clearly outside the 
jurisdiction of a state. Instead, section 
215 generally permits a state to take 
action that addresses the safety, 
adequacy and reliability of electric 
service within the state, as long as such 
action is not inconsistent with a 
Reliability Standard. We intend to 
respect these important state 
government functions, and we agree 
with commenters that state authorities 
and our new authorities should be 
complementary and work in unison to 
ensure reliable electric service for our 

~ nation’s electricity customers. 

814. Regarding the Missouri 
Commission’s request that we clarify the 
ERO and state roles regarding generation 
and transmission planning standards in 
particular, we do not believe it is 
possible or desirable to try to develop 
generic guidelines on planning roles in 
this proceeding. If the ERO proposes a 
Reliability Standard, whether on 
planning or any other topic, we will 
consider carefully at the time when a 
specific Reliability Standard is before us 
whether it falls within the ERO’s and 
the Commission’s statutory area of 
responsibility. We emphasize that we 
intend to continue to respect states’ 
roles in these areas. Indeed, the 
Commission has devoted considerable 
time and attention in recent years, 
through its orders and its many regional 
infrastructure conferences, to 
encouraging states and others to develop 
plans for ensuring adequate electric 
generation, transmission, and demand 
response infrastructure for both 
reliability and market adequacy. 

815. The statute explicitly bars 
preemption of any authority of any state 
to take action to ensure the safety, 
adequacy and reliability of electric 
service within the state, as long as such 
action is not inconsistent with a 
Reliability Standard. The Commission 
anticipates that conflicts between a state 
requirement and a Reliability Standard 
will be rare, if any occur at all. We 
expect that any potential conflict 
between a proposed Reliability Standard 
and an existing state requirement will 


be resolved as the Reliability Standard 
is developed, and parties may raise any 
such conflict before the Commission 
when a proposed Reliability Standard is 
submitted to us for approval. Similarly, 
if a state agency is considering an action 
that could possibly conflict with a 
Reliability Standard already in effect; 
we expect that parties will bring this to 
the attention of the state agency for 
resolution. If, however, such an 
inconsistency should occur, the statute 
and our regulations provide a criterion 
and a procedure for resolving the 
conflict. 


b. Review of Allegedly Inconsistent 
State Actions 


816. Several commenters, especially 
state commissions, urge the Commission 
to consider state agency expertise and 
give as much weight to the input of state 
authorities as it does to the input of the 
ERO when reviewing a state action.2® 
Several make specific 
recommendations. 

817. The Kentucky PSC and the 
Oklahoma Commission request that the 
Final Rule resolve an apparent 
inconsistency between proposed 
subsections (b) and (c) of the state action 
regulations. According to subsection (c), 
the Commission would consult with 
both the ERO and the state taking an 
allegedly inconsistent action before 
staying the state’s action. However, 


subsection (b)(2) provides explicitly that 


the Commission decision would take 
into consideration the recommendation 
of the ERO, without explicitly, ~ 
mentioning the recommendation of the 
state. Either (b)(2) should be revised to 
read like (c), they request, or both 
should be revised to allow all parties to 
make recommendations. 

818. The Oklahoma Commission 
argues that the sfate agency must have 
unfettered access to any proceeding that 
affects its authority because its 
jurisdictional responsibilities are at 
issue. It advises the Commission that 
this can be accomplished by requiring 
that notice be given to the affected state 
agency simultaneously with the filing 
with the Commission of a request to 
review a state action. Given the short 
90-day window within which the 
Commission must by law issue a final 
order on any alleged inconsistency, the 
Oklahoma Commission claims that due 
process dictates that the relevant state 
agency be involved from the outset. 

819. The Florida Commission believes 
that the Commission should not allow 
parties to seek a stay of a proposed state 
action while the state is still considering 


264 See, e.g., Kentucky PSC, Oklahoma 
Commission, Florida Commission, and LADWP. 


whether to undertake the action. It 
advocates that the Final Rule make clear 
that parties to a state proceeding should 
be required to wait until the final state 
action before Commission review is 
granted. 

820. LADWP asks the Commission not 
to interpret “inconsistent” in a way that 
would preclude a state from taking 
action to make its system more reliable. 


Commission Conclusion 


821. The Commission agrees with 
commenters that the proposed rule may 
appear ambiguous regarding whether 
the Commission would consider the 
recommendation of the relevant state as \ 
well as the ERO when deciding an issue 
regarding an alleged inconsistency. 
Accordingly, section 39.12(b)(2) of the 
Final Rule provides that the 
Commission will take into consideration 
the recommendations of both the ERO 
and the state. We will also, of course, 
consider the views of all parties that file 
comments on the matter. 

822. As the Oklahoma Commission 
requests, we have added a new 
requirement in section 39.12(b)(1) of the 
Final Rule that a petition for 
determination of inconsistency be 
served on the relevant state agency, 
concurrent with filing with the 
Commission and the ERO. 

823. We will reserve judgment on the 
Florida Commission’s recommendation 
that a state action must be final before 
an alleged inconsistency is referred to 
the Commission. We generally expect 
parties to delay a filing with the 
Commission until state action is final, 
but we will not mandate such a 
requirement at this time. 

824. LADWP asks about the authority 
of a state to require greater reliability 
than a Reliability Standard. Although 
we cannot speak definitively on the 
inconsistency of a state action and a 
Reliability Standard when neither is 
before us, in general a state action that 
simply sets an additional, and not a 
substitute, reliability requirement, or 
that provides for a more stringent 
reliability requirement than a Reliability 
Standard, and is not otherwise 
inconsistent with any Reliability 
Standard should not be precluded under 
this Final Rule. 


c. Concerns of Specific States 


825. Some commenters ask the 
Commission to take into account the 
special circumstances of particular 
states. The City of San Antonio 
recommends that the Commission defer 
to ERCOT and the Texas Commission to 
determine whether a state action in 
ERCOT is consistent with a Reliability 
Standard because the expertise to 
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review the inconsistency between an 

- ERCOT market rule or other rule and a 
Reliability Standard resides within 
ERCOT—and the Texas Commission has 
the authority to modify those market 
rules, if required. 

826. FRCC asserts that the reliability 
policies and practices for the Florida 
peninsula should be addressed at the 
state, not federal, level because of the 
peninsular geography, electric grid 
characteristics, and the tropical climate 
and severe weather of the area. FRCC 
foresees that the ‘Regional Entity 
established for peninsular Florida’ will 
use the state action provision in the Act 
to address reliability issues unique to 
Florida.” 26° FRCC argues that Congress 
understood this need for local 
consideration of reliability issues when 
it drafted the provision that allows a 
state action that is not inconsistent with 
any Reliability Standard. 

827. For the State of New York, 
section 215(i)(3) of the FPA provides an 
exception to the rule by which the 
Commission must review the 
inconsistency of a state action with a 
Reliability Standard; however, the text 
of the proposed regulation does not 
explicitly state this exception. NERC 
recommends that the proposed rule be 
modified to reflect this special provision 
for reliability actions by the State of 
New York. In contrast, New York ISO 
interprets the absence of a reference to 
New York in our proposed rule as an 
appropriate recognition that this FPA 
provision for New York state reliability 
rules is outside the scope of this 
rulemaking. 


Commission Conclusion 


828. Section 215(i) of the FPA 
authorizes the Commission to determine 
whether a state action is inconsistent 
with a Reliability Standard. Congress 
applied this provision to the United 
States, except Alaska and Hawaii, and 
provided a limited exception for the 
State of New York. - 

829. The provision applies in the 
ERCOT region of Texas and the 
peninsular region of Florida. However, 
the parties in these regions should have 
ample opportunity to avoid a potential 
conflict between a Reliability Standard 
and any other requirements established 
by the states of Florida or Texas, by the 

“FRCC or ERCOT as possible future 
Regional Entities under the statute, or 
by ERCOT as a market-facilitating ISO 
created under Texas law. As discussed 
above, those parties developing, 
commenting on, and voting on a newly 
proposed Reliability Standard will be 
from all regions of the United States and 


265 FRCC at 3. 


other countries. They will have to 
consider how to make the proposed 
Reliability Standard suitable for all 
regions with different market structures 
and designs, as well as different 
geography, differences in severe weather 
threats, and grid characteristics. If the 
ERO does not resolve these concerns, 
parties are free to bring them to the 
Commission when a proposed 
Reliability Standard is filed with us for 
approval. 

830. Further, as discussed more fully 
elsewhere in this order, the statute and 
our regulations provide for Regional 
Entities and, where appropriate, 
regional differences in Reliability 
Standards to meet the unique needs of 
each region. ERCOT and FRCC indicate 
that they intend to seek approval as 
Regional Entities and will have the 
opportunity to propose needed regional 
differences. Also, as discussed 
elsewhere in this order, a Regional 
Entity may undertake to develop 
reliability activities outside the scope of 
the FPA and may seek to have state 
enforcement of any reliability 
requirements that are not jurisdictional 
to the Commission. We note further that 
the existing ERCOT regional reliability 
council is organized on an 
interconnection-wide basis, and the 
Commission will give due weight to the 
technical expertise of a Regional Entity 
organized on such a basis regarding a 
proposed Reliability Standard to be 
applicable in that interconnection, as 


_required by statute. Further, the statute 


and our regulations provide for Regional 
Advisory Bodies to advise the 
Commission and the ERO on special 
regional needs. The Commission 
intends to take such advice seriously. 
831. With all these opportunities to 
avoid inconsistency between a state 
action and a Reliability Standard, we 
expect that applications to the 
Commission regarding alleged 
inconsistencies will be rare. Should 
such an application be filed, however, 
the Commission cannot delegate its 
responsibilities. The Commission will 
follow the process set out in the statute. 
We will determine, after consulting with 
both the state and the ERO, if there is 
an inconsistency between a Reliability 


- Standard and any state’s action, 


including an alleged inconsistency 
between a Reliability Standard 
applicable in ERCOT and an action by 
the State of Texas or between a 
Reliability Standard applicable in FRCC 
and an action by the State of Florida. 

- 832. City of San Antonio is concerned 
about who should resolve any 
inconsistency between an ERO or 
ERCOT Reliability Standard and an 
ERCOT market rule, stating that the 


Texas Commission has the expertise to 
resolve any market design issues. 
However, it is up to the Commission 
under the FPA to determine if there is 
such an inconsistency. If there is, the 
Reliability Standard is controlling under 
the statute. 

833. Finally, we agree with NERC 
regarding the New York exception and 
revise the regulations in the Final Rule 
to state it explicitly. It is inappropriate 
to interpret this omission from the 
NOPR as indicating that this provision 
is outside the scope of this rulemaking. 
The statute provides that the 
Commission must review any alleged 
inconsistency presented to us between a 
state action—including a New York 
action—and an ERO or Regional Entity 
Reliability Standard “except that the 
State of New York may establish rules 
that result in greater reliability within 
that State, as long as such action does 
not result in lesser reliability outside the 
State than that provided by the 
reliability standards.” Although the 
standard of review for inconsistency is 
different for New York, the jurisdiction 
of the Commission to conduct the 
review is the same, and it is an 
appropriate subject for this rulemaking. 


13. Regional Advisory Bodies—Section 
39.13 


834. Consistent with section 215(j) of 
the FPA, proposed regulations provided 
that the Commission shall consider a 


' petition to establish a Regional Advisory 


Body that is submitted by at least two- 
thirds of the states within a region that 
have more than one-half of their electric 
load served within the region. 

835. The NOPR proposed that a 
Regional Advisory Body may provide 
advice to the Commission, the ERO, or 
a Regional Entity with respect to the 
governance of an existing or proposed 
Regional Entity within its region; 
whether a Reliability Standard proposed 
to apply within the region is just, 
reasonable, not unduly discriminatory 
or preferential, and in the public 
interest; whether fees for all activities 
under section 215 of the FPA proposed 
to be assessed within the region are just, 
reasonable, not unduly discriminatory 
or preferential, and in the public 
interest; and any other responsibilities 
requested by the Commission. The 
NOPR further proposed that the 
Commission may give deference to the 
advice of any such Regional Advisory 
Body if it is organized on an 
Interconnection-wide basis. 

836. In addition, the Commission 
sought comment on the scope of the 
term “region” as used in proposed 
section on Regional Advisory Bodies. In 
particular, the NOPR asked whether the 
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region represented by a Regional 
Advisory Body should correspond to 
that of an existing or proposed Regional 
Entity. 


Comments 


837. NARUC agrees that the proposed 
regulations accurately track the 
statutory provision with respect to the 
composition of a Regional Advisory 
Body, the subject matter on which it is — 
to provide advice, and the 
Commission’s deference to the advice of 
a Regional Advisory Body organized on 
an Interconnection-wide basis. 
According to NARUC, the regulations 
should be adopted as proposed because 
they simply provide procedural 
instructions to accomplish the statutory 
objective. 

838. According to SoCalEd and the 
Ohio Commission, the formation of the 
Regional Advisory Body should follow . 
the establishment of an ERO and 
Regional Entities because the 
establishment of an ERO and Regional 
Entities is important to implement the 
Reliability Standards whereas a 
Regional Advisory Body will simply 
perform an advisory task. 

839. With respect to the scope of the 
term ‘‘region,” several commenters 266 
assert that the region represented by a 
Regional Advisory Body should 
correspond to that of a Regional Entity. 
However, many other commenters 267 
recommend flexibility in the geographic 
coverage of Regional Advisory Body 
because Regional Entities are yet to be 
formed. 

840. NPCC believes that if the 
footprint of a Regional Advisory Body 
coincides with that of a Regional Entity, 
it will result in greater efficiency and 
cooperation with state and provincial 
governments. ELCON adds that if a 
Regional Entity later changes its 
geographical scope and configuration, 
the Regional Advisory Body should also 
change to match the new scope and 
configuration. NERC asserts that, to 
avoid overlapping or conflicting advice, 
the ERO will be best served by a 
Regional Advisory Body corresponding 
to the area covered by a Regional Entity. 
PSEG claims that a Regional Advisory 
Body that does not correspond to the 
area covered by Regional Entity would 
not only be inefficient but also cause 
confusion and conflicts. Southern 
contends that the region represented by 
a Regional Advisory Body should 
correspond to that of the existing 
Regional Reliability Council. 


266 See, e.g., AEP, Ameren, CPUC, ELCON, NPCC, 
PSEG and TVA. 

267 See, e.g., APPA, MRO, Progress Energy and 
Santee Cooper. 5 


841. MRO, on the other hand, 
contends that the region represented by 
a Regional Advisory Body should not 
necessarily have to correspond to the 
region of a Regional Entity because 
doing so will create unnecessary 
redundancy. For example, organizations 
such as MRO, which intend to be a 
Regional Entity, already have processes 
in place for state and provincial 
regulatory participation. According to 


MRO, a Regional Advisory Body will be 


more effective at the ERO level, as 
compared to the Regional Entity level, 
in providing advice on overall policy 
matters. However, it also supports 
Regional Advisory Body organized on 
an Interconnection-wide basis. 

842. APPA contends that the 
Commission should, at least initially, 
allow flexibility in the geographic 
coverage of a Regional Advisory Body. 
The Commission, however, should 
ensure that the representation on the 
Regional Advisory Body is broadly 
inclusive of all entities in the state that 
must comply with the ERO’s Reliability 
Standards. 

843. Progress Energy and Santee 
Cooper contend that the Commission 
should provide some latitude in what 
constitutes a region, but certain 
guidelines could be applied (e.g., the 
boundaries of a Regional Entity). 

844. NARUC states that there is 
obvious symmetry and convenience if a 
Regional Advisory Body corresponds to 
the area covered by a Regional Entity. 
Yet, there are some valid reasons why 
this may not always be practical. One 
such situation would involve the 
possible consolidation of Regional 
Entities in the Midwest. States may be 
able to realign Regional Advisory 
Bodies, but that process may take some 
time. Another issue that could deter 
ideal alignment is the “two-thirds” and 
“one-half” conditions. These conditions 
may influence which states are included 
as members of a Regional Advisory 
Body, even though adjoining states may 
have significant interest in actions of the 
related Regional Entity. A third 
alignment issue may relate to Regional 
State Committees based on the 
footprints of RTOs. For these reasons, 
the NARUC urges the Commission to 
understand that a Regional Advisory 
Body may sometimes not correspond 
exactly with a Regional Entity and 
contends that the Commission’s 
reliability goal will be better facilitated 
by encouraging the states’ regional 
cooperation in self-designated regions 
than by prescriptive attempts to define 
regions in ways that may not reflect all 
relevant considerations. 

845. NARUC notes that section 215(j) 


- of the FPA allows the Commission 


discretion in giving deference to the 
advice given by a Regional Advisory 
Body that is organized on an 
Interconnection-wide basis. It states that 
the Commission’s exercise of discretion 
in granting such deference should 
depend upon the type of advice being 


- given by a Regional Advisory Body and 


issues surrounding it. Therefore, the 
Commission should not specify a greater 
precision in the degree of deference it 
would grant to such advice. 

846. NARUC states that, while there is 
no need to address such situations 
before they arise, the Commission 
should give appropriate consideration to 
advice offered by states or group of 
states in the following three situations: 
A group of states may offer advice on a 
reliability issue without seeking formal 
recognition as a Regional Advisory 
Body. Also, a recognized Regional 
Advisory Body may offer advice that is 
outside the scope of its legislative 
responsibilities. Further, bodies such as 
those organized to coordinate state RTO 
activities may offer advice on reliability 
issues. 

847. The Nova Scotia Board points 
out that, although the Commission 
might give deference to the advice 
received from a Regional Advisory 
Body, there is no such requirement for 
the Canadian regulator. 

848. The Ohio Commission states that 
a Regional Advisory Body is a body of 
states and that the states will form these 
Regional Advisory Bodies as they see fit, 
It questions the requirement that a 
Regional Advisory Body must have two- 
thirds of the states within a “region” 
and the ‘“‘region” should have more than 
one-half of the state’s load within the 
“region.”’ However, if the Commission 
adopts these requirements—two-thirds 
and one-half—in the Final Rule, special 
circumstances must be recognized. If a 
state is in more than one Regional 
Entity, careful scrutiny and special 
consideration must be given to 
adequately represent that state’s 
interest. According to the Ohio 
Commission, the Commission must 
consider the following questions before 
adopting the requirements for a 
Regional Advisory Body: (1) Will the 
states have equal representation? (2) 
Will states in larger Regional Entities 
have less representation than states in 
smaller Regional Entities? (3) Do all 
Regional Entities (small and large) have 
the same amount of voting power? (4) 
What about states with greater 
generation, transmission and load than 
others and some consideration should 
be given to load weighting if their 
ratepayers bear the greater burden? 

849. According to the Missouri 
Commission and the Ohio Commission, 


a 
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a Regional Advisory Body should not be 
limited to states that have more than 
one-half of their electric load served 
within the region. The Missouri 
Commission claims that neither the law 
nor the proposed regulations limit the 
participation of an individual state that 
has more than one-half of its electric 
load served within the region, but 
instead both the law and the proposed 
regulations require the Commission to 
establish a Regional Advisory Body 
when two-thirds of the states 
representing more than one-half of the 
region’s electric load submit a petition 
for status as a Regional Advisory Body. 
It states that Missouri is currently 
divided among three different regional 
reliability councils with 48 percent of 
MWh sales in MAIN, 33 percent in SPP 
and 19 percent in SERC—none 
representing more than one-half of the 
electric load—a requirement under the 
proposed regulations. It is extremely 
important to the Missouri Commission 
for Missouri to be represented on all 
Regional Advisory Bodies associated 
with Regional Entities that include load 
or generation located within the state of 
Missouri. It requests the Commission 
not to limit participation in a Regional 
Advisory Body to states having more 
than one-half of the electric load in the 
region. 

850. Pointing out an apparent 
inconsistency between the proposed 
section 38.10(a) and section 215 (j) of 
the FPA, several commenters 2® ask that 
the Commission amend its proposed 
rule to accurately reflect its mandatory 
obligation to establish a Regional 
Advisory Body upon petition by the 
states. They claim that section 215(j) 
requires the Commission to establish a 
Regional Advisory Body once it receives 
a petition whereas the proposed rule 
provides that “The Commission shall 
consider a petition to establish a 
Regional Advisory Body that is 
submitted by at least two-thirds of the 
states within a region that have more 
than one-half of their electric load 
served within the region.” 


Commission Conclusion 


851. We agree that it would generally 
be desirable to have a Regional Entity 
and a Regional Advisory Body cover the 
same region. However, we disagree that 
the formation of a Regional Advisory 
Body must follow the creation and final 
approval of a Regional Entity, as some 
commenters suggest. Section 215 of the 
FPA does not create such a limitation. 
As Progress Energy and Santee Cooper 
point out, section 215 permits a 


268 See, e.g., CREPC, the Missouri Commission 
and Western Governors. 


there is no Regional Entity. Further, one 
function of a Regional Advisory Body 
under section 215 of the FPA is to 
advise the Commission and the ERO 
regarding the governance of a proposed 
Regional Entity, suggesting that a 
Regional Advisory Body may be created 
ahead of a Regional Entity. 

852. NARUC prefers a common 
boundary, but claims that a rigid 
requirement of a common boundary 
may interfere with the prospect of 
consolidating various Regional Entities, 
especially in the Midwest. We agree. A 
common boundary may be preferable in 
many instances, but we will not require 
a Regional Advisory Body and a 
Regional Entity to have a common 
boundary because such a requirement 
may hinder the prospect of 


consolidation of various Regional 
* Entities in the future. 


853. We agree with NARUC and the 
Ohio Commission that many questions 
will arise with respect to adequate 
representation and voting power of the 
various states in a Regional Advisory 
Body as well as the scope of the matters 
on which a Regional Advisory Body can 
give advice. We also agree with NARUC 
that the Commission does not need to 
address those issues here. Those 
proposing a Regional Advisory Body are 
free to develop a voting structure for 
submission with the Regional Advisory 
Body petition. 

_ 854. We agree with NARUC that a 
greater precision in the degree of 
deference we give to the advice we 
receive from a Regional Advisory Body 
organized on an Interconnection-wide 
basis is not needed and would largely 
depend upon the particular 
circumstances of the case. We also agree 
with NARUC that entities other than a 
Regional Advisory Body may offer 
advice on reliability and that a Regional 
Advisory Body may offer advice outside 
the scope of the statute; we will address 
such matters when they arise. 

855. The concerns expressed by the 
Missouri Commission and the Ohio 
Commission regarding individual state 
participation in one or more Regional 
Advisory Body are unfounded. We 
clarify that the “two-thirds” and “‘one- 
half” are legislative requirements for the 


. Commission establishing a Regional 


Advisory Body, not a requirement for 
participation. A state within a Regional 
Entity with less than one-half of its load 
served in that Regional Entity may still 
participate in a Regional Advisory Body 
formed by two-thirds of the other states 
in the Regional Entity that each have 
one-half of their load served within that 
Regional Entity. 


Regional Advisory Body to form even if __ 


856. Finally, several commenters 
point out an apparent inconsistency 
between the proposed regulations and 
section 215(j) of the FPA and ask that 
the Commission amend its proposed 
rule to accurately reflect its mandatory 
obligation to establish Regional 
Advisory Bodies upon petition by the 
states. Accordingly, we are revising 
section 39.13(a) to state that “The _ 
Commission will establish a Regional 
Advisory Body on the petition of at least 
two-thirds of the States within a region 
that have more than one-half of their 
electric load served within the region.” 


V. Information Collection Statement 


857. The following collection of 
information contained in this Final Rule 
is being submitted to the Office of 
Management and Budget (OMB) for 
review under section 3507(d) of the’ 
Paperwork Reduction Act of 1995.269 
The information collection requirements 
in this Final Rule are identified under 
the data collection, FERC-725 
“Certification of Electric Reliability 
Organization.’ The “public protection” 
provisions of the Paperwork Reduction 
Act 27° require each agency to display a 
currently valid control number and 
inform respondents that a response is 
not required unless the information 
collection displays a valid OMB control 
number on each information collection 
or provides a justification as to why the 
information collection number cannot 
be displayed. In the case of information 
collections published in regulations, the 
control number is to be published in the 
Federal Register. At the time of 
submission of the NOPR, OMB did not 
assign a control number and the 
Commission will request the control 
number with this submission. 
Therefore, in compliance with the 
provisions of the PRA, the Commission 
may not conduct or sponsor a collection 
of information unless the OMB control 
number is displayed. 

858. Public Reporting Burden: In the 
NOPR, the Commission estimated the 
potential number of applicants to be 
recognized by the Commission as the 
single ERO or as a Regional Entity 
would vary as up to three (3) for the 
ERO and up to eight (8) for the Regional 
Entities, respectively. As these entities 
are select, special purpose entities of the 
new federal law and do not yet exist, it 
was not feasible to project the 
anticipated burden of.complying with 
the proposed rule. However, staff 
conducted an outreach on the 
anticipated burden per response and 


269 44 U.S.C. 3507(d)(2000). 
27044 U.S.C. 3512; 5 CFR 1320.5(b), 
1320.6(a)(2000). 
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now provides the following estimate for 
the certification application. 


Data collection 


Number of 
respondents 


Total annual 
hours per 
response 


Number of 
responses 


Hours per 
response 


FERC-725 


1 * 25,800 77,400 


“These hours take into account the full array of personnel required to plan, develop, prepare and complete an information collection. This in- 
cludes the time devoted by the respondent, all employees, partners and associates of the respondent, and the time of outside consultants, con- 
tractors, legal and financial advisors needed for the purpose of responding to the information. This includes obtaining specialized advice on how 
to respond and implement the information collection and also searching all available public and private sources of data, including sources which 


do not yet exist but which might need to be created 


they satisfy the information collection. 


Information Collection Costs: Based 
on input provided to the Commission, 
the following is a projection of the 
average cost for submission of the 
application for certification: 

Annualized Capital/Startup Costs: 
$2,800,000 (this includes direct labor 
overhead costs to prepare the 
application and also consultation to 
obtain specialized advice in responding 
to and implementing the certification 
application). 

Annualized Costs (Operations & 
maintenance): As noted above, the 
entities do not exist at this time and 
therefore it would be impractical to 
determine the annual operations and 
maintenance costs for the applicant 
selected to become the ERO. 

Title: FERC-—7 25, Certification of 
Electric Reliability Organization. 

Action: Proposed Information 
Collection. 

OMB Control No: To be determined. 

Respondents: Non-profit institutions. 

Necessity of the Information: The 
information collected from the ERO or 
Regional Entities under the 
requirements of FERC-725 is used by 
the Commission to implement the 
statutory provisions of section 215 of 
the FPA and implemented by the 
Commission in the Code of Federal 
Regulations under 18 part 39. Prior to 
the enactment of section 215 of the FPA 
under EPAct, the Commission had acted 
primarily as an economic regulator of 
wholesale power markets and the 
interstate transmission grid promoting a 
more reliable Bulk-Power System by 
facilitating regional coordination and 
planning of the interstate grid through 
ISOs and RTOs, adopting transmission 
pricing policies that provide price 
signals for the most reliable and 
efficient operation and expansion of the 
grid, and providing pricing incentives at 
the wholesale level for investment in 
grid improvements. EPAct buttresses the 
Commission’s efforts to strengthen the 
interstate transmission grid through the 
grant of new authority pursuant to 
section 215 of the FPA which provides 
for a system of mandatory Reliability 


Standards developed by the ERO, . 
established by the Commission, and 
enforced by the ERO and Regional 
Entities, subject to Commission review. 
For information on the requirements, 
submitting comments on the collection 
of information and the associated 
burden estimates including suggestions 
for reducing this burden, please send 
your comments to the Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC, 20426 
(Attention: Michael Miller, Office of the 
Executive Director, 202-502-8415, e- 
mail: michael.miller@ferc.gov) or 
contact the Office of Management and 
Budget (Attention: Desk Officer for the 
Federal Energy Regulatory Commission, 
fax: 202-395-7285, e-mail: 
oria_submission@omb.eop.gov.) 


VI. Environmental Analysis 


859. The Commission is required to 
prepare an Environmental Assessment 
or an Environmental Impact Statement 
for any action that may have a 
significant adverse effect on the human 
environment.?7! The Commission 
concludes that neither an 
Environmental Assessment or an 
Environmental Impact Statement is 
required for this Final Rule pursuant to. 
section 380.4(a)(2)(ii) of the Gommission 
regulations, which provides a 
“categorical exclusion’”’ for rules that do 
not substantively change the effect of 
legislation.?72 


VII. Regulatory Flexibility Act 
Certification 


860. The Regulatory Flexibility Act 
(RFA)?73 directs all agencies to consider 
the potential impact of regulations on 
small business and other small entities. 
The RFA mandates consideration of 
regulatory alternatives that accomplish 
the stated objectives of a proposed rule 
and that minimize any significant 


271 Regulations Implementing the National 
Environmental Policy Act, Order No. 486, 52 FR 
47,897 (Dec. 17, 1987), FERC Stats. & Regs., 
Regulations Preambles 1986-1990 30,783 (1987). 

27218 CFR 380.4(a)(2)(ii)(2005). 

2735 U.S.C. 601-612 (2000). 


pursuant to the information collection, and evaluating such sources to determine whether 


economic impact on such entities. The 
RFA does not, however, mandate any 
particular outcome in a rulemaking. 
Under the RFA, an agency must prepare 
-an initial regulatory flexibility analysis 
of the proposed rule’s economic impact 
on small entities.274 The analysis 
requirement may be avoided if the head 
of the agency certifies in the NOPR that 
the proposed rule will not “have a 
significant economic impact on a 
substantial number of small entities’’ 
and sends the certification to the Chief 
Counsel for Advocacy of the Small 
Business Administration (SBA).275 The 
SBA’s Office of Size Standards develops 
the numerical definition of a small 
business. (See 13 CFR 121.201). For 
electric utilities, a firm is small if, 
including its affiliates, it is primarily 
engaged in the generation, transmission 
and/or distribution of electric energy for 
sale and its total electric output for the 
preceding 12 months did not exceed 
four million megawatt hours. 

861. In the NOPR, the Commission 
certified that the proposed reliability 
rule would not likely impact certain 
small entities because the ERO and 
Regional Entities will be unlike most 
other businesses, either profit or not-for- 
profit. In creating the concept of the 
ERO and Regional Entities, Congress 
selected special purpose entities to both 
oversee the transition from voluntary 
industry reliability requirements for 
operating and planning the Bulk-Power 
System to mandatory, Commission- 
approved, enforceable electric 
Reliability Standards. 


Comments 


862. In response to the Commission’s 
certification, several commenters 
including APPA, NERC and NRECA 
believe the Commission has misapplied 
the provisions of the RFA. NRECA 
contends that the Small Business 
Regulatory Enforcement Fairness Act 
(SBREFA) provides an additional 
statutory reason to the RFA to have the 


2745 U.S.C. 603(a). 
2755 U.S.C. 605(b). 
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Commission exempt small electric 
utilities, particularly distribution 
cooperatives from coverage under the 
Reliability Standards. Many of NRECA’s 
members, including all of its 
distribution cooperatives and some of 
its generation and transmission 
facilities, qualify as small entities under 
the statute, as do a number of public 
power entities and the potential exists 
that even some investor or privately- 
owned.utilities that operate exclusively 
or primarily at retail. In NRECA’s 
estimation, many of the small entities 
generally do not interact directly with 
the Bulk-Power System. Making such 
entities directly subject to the Reliability 
Standards for the Bulk-Power System 
would impose additional costs without 
producing any corresponding 
improvement in reliability. In NRECA’s 
judgment, the Commission’s regulations 
should explicitly require the ERO to be 
sensitive to the impact of the Reliability 
Standards upon small entities, and the 
ERO should exempt small entities from 
the Reliability Standards to the extent 
possible consistent with maintaining the 
reliability of the Bulk-Power System. 

863. APPA believes the Commission’s 
RFA analysis is incorrect. APPA cites 
section 215(b)(1) of the FPA as granting 
the Commission reliability jurisdiction 
over all users, owners and operators of 
the Bulk-Power System within the 
United States. This jurisdiction includes 
and is not limited to the entities 
described in section described in 
section 201(f) of the FPA. APPA 
contends the regulatory scheme spelled 
out by the Commission in the NOPR is 
not restricted to just the ERO, Regional 
Entities and Regional Advisory Bodies. 
Rather, APPA believes the jurisdiction 
will encompass all users, owners and 
operators of the Bulk-Power System. For 
this reason, APPA asserts that the 
Commission should revise its RFA 
analysis to reflect this broader scope of 
section 215 of the FPA. 

864. While APPA acknowledges its 
support for enactment of section 215 of 
the FPA, it recognizes that a substantial 
number of its members (as entities 
described in section 201(f) of the FPA) 
would be subject to the statute. But the 
majority of the nearly 2,000 publicly 
owned utility systems in the United 
States are distribution-only utilities that 
have little or no interaction with the 
Bulk-Power System. APPA estimates 
that approximately 1,970 public power 
utilities meet the SBA standard for a 
“small utility” used by the Commission 
for RFA purposes. APPA assumes that 
the new ERO, the Regional Entities and 
the Commission will focus their 
reliability efforts on those entities 
whose activities substantially impact 


- be clearly erroneous and have very 


- submitted by the ERO and Regional 


the Bulk-Power System, and that 
distribution-only entities will not be 
targeted. If this assumption is valid, 
then the Commission’s ultimate 
conclusion under the RFA that the 
NOPR does not impact a substantial 
number of small entities is likely to be 
correct, although not for the reasons the 
Commission provides. If however, the 
Commission were to interpret its establishes the criteria for the selection 
reliability jurisdiction more broadly, of these organizations so they may in 
APPA believes this interpretation would, turn propose and enforce Reliability 
Standards subject to the Commission 
approval for the Bulk-Power System. It 
is for these reasons that the Commission 
affirmed its certification statement 
contained in the NOPR and reaffirms 
here that the Final Rule will not have a 
significant impact on small entities. 


VIII. Document Availability 


868. In addition to publishing the full 
text of this document in the Federal 
Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the Internet through 


Commission’s implementation of 
section 215 of the FPA. 

867. As we noted in the NOPR, 
Congress created the concept of ERO 
and Regional Entities to be special 
purpose entities responsible for the 
Bulk-Power System and subject to 
Commission jurisdiction and oversight. 
Section 215(b) of the FPA merely 


substantial RFA compliance issues. In 
conclusion, APPA hopes the new ERO 
and the Commission will focus their 
reliability efforts on only those entities 
whose activities substantially impact 
the Bulk-Power System, and not target 
distribution-only entities. 

865. NERC takes an approach that is 
similar to APPA’s in terms of coverage 
under the RFA and yet different from 
APPA in terms of applicability. NERC 
contends that the Commission’s 
regulations should make clear that all 
users, owners and operators of the Bulk- 
Power System must comply with: (1) FERC’s Home Page (http://www. ferc.gov) 
Implementation of EPAct, (2) approved and in FERC’s Public Reference Room 
Reliability Standards, (3) Rules adopted during normal business hours (8:30 a.m. 
by the ERO, and (4) requests for data to 5 p.m. eastern time) at 888 First 

Street, NE., Room 2A, Washington, DC 
20426. 

869. From the Commission’s Home 
Page on the Internet, this information is 
available in the Commission’s document 
inanagement system, eLibrary. The full 
text of this document is available on 
eLibrary in PDF and Microsoft Word 
format for viewing, printing, and/or 
downloading. To access this document 

-in eLibrary, type the docket number 
excluding the last three digits of this 
document in the docket number field. 

870. User assistance is available for 
eLibrary and the FERC’s Web site during 
normal business hours. For assistance, 
please contact FERC Online Support at 
1-866-208-3676 (toll free) or 202—502— 
6652 (e-mail at 
FERCOnlineSupport@FERC gov), or the 
Public Reference Room at 202—502- 
8371, TTY 202-502-8659 (e-mail at 
public.referenceroom@ferc.gov). 


List of Subjects in 18 CFR Part 40 


Administrative practice and 
procedure, Electric power, Penalties, 
Reporting and recordkeeping 
requirements. 


Entities issued in furtherance of section 
215 of the FPA. In essence, NERC 
believes that the Commission must 
place all users of the Bulk-Power 
System on notice of their obligations 
under the FPA and the Commission’s. 
regulations. Such notice ensures 
complete coverage as provided for in 
EPAct and the regulations proposed by 
the Commission, the ERO and the 
Regional Entities who are charged with 
monitoring and enforcing approved 
Reliability Standards. 


Commission Conclusion 


866. As we noted previously in Part 
IV of the Preamble, this Final Rule is 
generally limited to developing and 
implementing the procedures for the 
formulation and functions of the ERO 
and Regional Entities as directed by 
Section 215(b) of the FPA. The Final 
Rule does not place any significant or 
substantial impact on entities other than 
the ERO and the Regional Entities. 
Section 215 of the FPA provides the 
Commission with jurisdiction over all 
users, owners and operators of the Bulk- 
Power System for purposes of ensuring ar 
compliance with the Reliability 
Standards. Until the Commission has ee 
approved a specific Reliability Standard 5¢°?@tary. 
that impacts a particular type/class of # In consideration of the foregoing, the 
users, it is premature to consider Commission amends Chapter I, Title 18, 
NRECA’s and APPA’s concerns and Code of Federal Regulations, by adding 
RFA implications, if any, of the Part 39 to read as follows: 
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PART 39—RULES CONCERNING 
CERTIFICATION OF THE ELECTRIC 
RELIABILITY ORGANIZATION; AND 
PROCEDURES FOR THE 
ESTABLISHMENT, APPROVAL, AND 
ENFORCEMENT OF ELECTRIC 
RELIABILITY STANDARDS 


Sec. 

39.1 Definitions. 

39.2 Jurisdiction and applicability. 

39.3 Electric Reliability Organization 
certification. 

39.4 Funding of the Electric Reliability 
Organization. 

39.5 Reliability Standards. 

39.6 Conflict of a Reliability Standard with 
a Commission order. 

39.7 Enforcement of Reliability Standards. 

39.8 Delegation to a Regional Entity. 

39.9 Enforcement of Commission rules and 
orders. 

39.10 Changes to an Electric Reliability 
Organization Rule or Regional Entity 
Rule. 

39.11 Reliability reports. 

39.12 Review of state action. 

39.13 Regional Advisory Bodies. 


Authority: 16 U.S.C. 8240. 


§39.1 Definitions. 

As used in this part: 

Bulk-Power System means facilities 
and control systems necessary for 
operating an interconnected electric 
energy transmission network (or any 
portion thereof), and electric energy 
from generating facilities needed to 
maintain transmission system 
reliability. The term does not include 
facilities used in the local distribution 
of electric energy. 

Cross-Border Regional Entity means a 
Regional Entity that encompasses a part 
of the United States and a part of 
Canada or Mexico. 

Cybersecurity Incident means a 
malicious act or suspicious event that 
disrupts, or was an attempt to disrupt, 
the operation of those programmable 
electronic devices and communications 
networks including hardware, software 
and data that are essential to the 
Reliable Operation of the Bulk-Power 
System. 

Electric Reliability Organization or 
“ERO” means the organization certified 
by the Commission under § 39.3 the 
purpose of which is to establish and 
enforce Reliability Standards for the 
Bulk-Power System, subject to 
Commission review. 

Electric Reliability Organization Rule 
means, for purposes of this part, the 
bylaws, a rule of procedure or other 
organizational rule or protocol of the 
Electric Reliability Organization. 

Interconnection means a geographic 
area in which the operation of Bulk- 
Power System components is 
synchronized such that the failure of 


one or more of such components may 
adversely affect the ability of the 
operators of other components within 
the system to maintain Reliable 
Operation of the facilities within their 
control. 

Regional Advisory Body means an 
entity established upon petition to the 
Commission pursuant to section 215(j) 
of the Federal Power Act that is 
organized to advise the Electric 
Reliability Organization, a Regional 
Entity, or the Commission regarding 
certain matters in accordance with 
§ 39.13. 

Regional Entity means an entity 
having enforcement authority pursuant 
to § 39.8. 

Regional Entity Rule means, for 
purposes of this part, the bylaws, a rule 
of procedure or other organizational rule 
or protocol of a Regional Entity. 

Reliability Standard means a 
requirement.approved by the 
Commission under section 215 of the 
Federal Power Act, to provide for 
Reliable Operation of the Bulk-Power 
System. The term includes requirements 
for the operation of existing Bulk-Power 
System facilities, including 
cybersecurity protection, and the design 
of planned additions or modifications to 
such facilities to the extent necessary to 
provide for Reliable Operation of the 
Bulk-Power System, but the term does 
not include any requirement to enlarge 
such facilities or to construct new 
transmission capacity or generation 
capacity. 

Reliable Operation means operating 
the elements of the Bulk-Power System 
within equipment and electric system 
thermal, voltage, and stability limits so 
that instability, uncontrolled separation, 
or cascading failures of such system will 
not occur as a result of a sudden 
disturbance, including a Cybersecurity 
Incident, or unanticipated failure of 
system elements. 

Transmission Organization means a 
regional transmission organization, 
independent system operator, 
independent transmission provider, or 
other transmission organization finally 
approved by the Commission for the 
operation of transmission facilities. 


§39.2 Jurisdiction and applicability. 

(a) Within the United States (other 
than Alaska and Hawaii), the Electric 
Reliability Organization, any Regional 
Entities, and all users, owners and 
operators of the Bulk-Power System, 
including but not limited to entities 
described in section 201(f) of the 
Federal Power Act, shall be subject to 
the jurisdiction of the Commission for 
the purposes of approving Reliability 
Standards established under section 215 


of the Federal Power Act and enforcing 
compliance with section 215 of the 
Federal Power Act. 

(b) All entities subject to the 
Commission’s reliability jurisdiction 
under paragraph (a) of this section shall 
comply with applicable Reliability 
Standards, the Commission’s 
regulations, and applicable Electric 
Reliability Organization and Regional 
Entity Rules made effective under this 
part. 

(c) Each user, owner and operator of 
the Bulk-Power System within the 
United States (other than Alaska and 
Hawaii) shall register with the Electric 
Reliability Organization and the 
Regional Entity for each region within 
which it uses, owns or operates Bulk- 
Power System facilities, in such manner 
as prescribed in the Rules of the Electric 
Reliability Organization and each 
applicable Regional Entity. 

(d) Each user, owner or operator of the 
Bulk-Power System within the United 
States (other than Alaska and Hawaii) 
shall provide the Commission, the 
Electric Reliability Organization and the 
applicable Regional Entity such 
information as is necessary to 
implement section 215 of the Federal 
Power Act as determined by the 
Commission and set out in the Rules of 
the Electric Reliability Organization and 
each applicable Regional Entity. The 
Electric Reliability Organization and 
each Regional Entity shall provide the 
Commission such information as is 
necessary to implement section 215 of 
the Federal Power Act. 


§39.3 Electric Reliability Organization 
certification. 

(a) Any person may submit an 
application to the Commission for 
certification as the Electric Reliability 
Organization no later than April 4, 2006. 
Such application shall comply with the 
requirements for filings in proceedings 
before the Commission in part 385 of 
this chapter. 

(b) After notice and an opportunity for 
public comment, the Commission may 
certify one such applicant as an Electric 
Reliability Organization, if the 
Commission determines such applicant: 

(1) Has the ability to develop and 
enforce, subject to § 39.7, Reliability 
Standards that provide for an adequate 
level of reliability of the Bulk-Power 
System, and 

(2) Has established rules that: 

(i) Assure its independence of users, 
owners and operators of the Bulk-Power 
System while assuring fair stakeholder 
representation in the selection of its 
directors and balanced decisionmaking 
in any Electric Reliability Organization 
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committee or subordinate organizational 
structure; 

(ii) Allocate equitably reasonable 
dues, fees and charges among end users 
for all activities under this part; 

(iii) Provide fair and impartial 
procedures for enforcement of 
Reliability Standards through the 
imposition of penalties in accordance 
with § 39.7, including limitations on 
activities, functions, operations, or other 
appropriate sanctions or penalties; 

iv) Provide reasonable notice and 
opportunity for public comment, due 
process, openness, and balance of 
interests in developing Reliability 
Standards, and otherwise exercising its 
duties; and 

(v) Provide appropriate steps, after 
certification by the Commission as the 
Electric Reliability Organization, to gain 
recognition in Canada and Mexico. 

(c) The Electric Reliability . 
Organization shall submit an assessment 
of its performance three years from the 
date of certification by the Commission, 
and every five years thereafter. After 
receipt of the assessment, the 
Commission will establish a proceeding 
with opportunity for public comment in 
which it will review the performance of 
the Electric Reliability Organization. 

(1) The Electric Reliability 
Organization’s assessment of its 
performance shall include: 

(i) An explanation of how the Electric 
Reliability Organization satisfies the 

uirements of § 39.3(b); 

ii) Recommendations by Regional 
Entities, users, owners, and operators of 
the Bulk-Power System, and other 
interested parties for improvement of 
the Electric Reliability Organization’s 
operations, activities, oversight and 
procedures, and the Electric Reliability 
Organization’s response to such 
recommendations; and 

(iii) The Electric Reliability 
Organization’s evaluation of the 
effectiveness of each Regional Entity, 
recommendations by the Electric 
Reliability Organization, users, owners, 
and operators of the Bulk-Power 
System, and other interested parties for 
improvement of the Regional Entity’s 
performance of delegated functions, and 
the Regional Entity’s response to such 
evaluation and recommendations. 

(2) The Commission will issue an 
order finding that the Electric Reliability 
Organization meets the statutory and 
regulatory criteria or directing the 
Electric Reliability Organization or a 
Regional Entity to come into compliance 
with or improve its compliance with the 
requirements of this part. If the ERO 
fails to comply adequately with the 
Commission order, the Commission may 
institute a proceeding to enforce its 


order, including, if necessary and 
appropriate, a proceeding to consider 
decertification of the ERO consistent 
with § 39.9. The Commission will issue 
an order finding that each Regional 
Entity meets the statutory and 
regulatory criteria or directing the 
Regional Entity to come into compliance 
with or improve its compliance with the 
requirements of this part. If a Regional 
Entity fails to comply adequately with 
the Commission order, the Commission 
may institute a proceeding to enforce its 
order, including, if necessary and 
appropriate, a proceeding to consider 
rescission of its approval of the Regional 
Entity’s delegation agreement. 


§39.4 Funding of the Electric Reliability 
Organization. 

(a) Any person who submits an 
application for certification as the 
Electric Reliability Organization shall 
include in its application a formula or 
method for the allocation and 
assessment of Electric Reliability 
Organization dues, fees and charges. 
The certified Electric Reliability 
Organization may subsequently file with 
the Commission a request to modify the 
formula or method. 

(b) The Electric Reliability 
Organization shall file with the 
Commission its proposed entire annual 
budget for statutory and any non- 
statutory activities, including the entire 
annual budget for statutory and any 
non-statutory activities of each Regional 
Entity, with supporting materials, 
including the ERO’s and each Regional 
Entity’s complete business plan and 
organization chart, explaining the 
proposed collection of all dues, fees and 
charges and the proposed expenditure 
of funds collected in sufficient detail to 
justify the requested funding collection 
and budget expenditures 130 days in 
advance of the beginning of each 
Electric Reliability Organization fiscal 
year. The annual Electric Reliability 
Organization budget shall include line 
item budgets for the activities of each 
Regional Entity that are delegated or 
assigned to each Regional Entity __ 
pursuant to § 39.8. 

(c) The Commission, after public 
notice and opportunity for hearing, will 
issue an order either accepting, 
rejecting, remanding or modifying the 
proposed Electric Reliability 
Organization budget and business plan 
no later than sixty (60) days in advance 
of the beginning of the Electric 
Reliability Organization’s fiscal year. 

(d) On a demonstration of unforeseen 
and extraordinary circumstances 
requiring additional funds prior to the 
next Electric Reliability Organization 
fiscal year, the Electric Reliability 


Organization may file with the 
Commission for authorization to collect 
a special assessment. Such filing shall 
include supporting materials explaining 
the proposed collection in sufficient 
detail to justify the requested funding, 
including any departure from the 
approved funding formula or method. | 
After notice and an opportunity for 
hearing, the Commission will approve, 
disapprove, remand or modify such 
request. 

ts) All entities within the 
Commission’s jurisdiction as set forth in 
section 215(b) of the Federal Power Act 
shall pay any Electric Reliability 
Organization assessment of dues, fees 
and charges as approved by the 
Commission, in a timely manner 
reasonably as designated by the Electric 
Reliability Organization. 

(f) Any person who submits an 
application for certification as the 
Electric Reliability Organization may 
include in the application a plan for a 
transitional funding mechanism that 
would allow such person, if certified as 
the Electric Reliability Organization, to 
continue existing operations without 
interruption as it transitions from one 
method of funding to another. Any 
proposed transitional funding plan 
should terminate no later than eighteen 
(18) months from the date of Electric 
Reliability Organization certification. 

(g) The Electric Reliability 
Organization or a Regional Entity may 
not engage in any activity or receive 
revenues from any person that, in the 
judgment of the Commission represents 
a significant distraction from, or a 
conflict of interest with, its 
responsibilities under this part. 


§39.5 Reliability Standards. 

(a) The Electric Reliability 
Organization shall file each Reliability 
Standard or modification to a Reliability 


- Standard that it proposes to be made 


effective under this part with the 
Commission. The filing shall include a 
concise statement of the basis and 
purpose of the proposed Reliability 
Standard, either a summary of the 
Reliability Standard development 
proceedings conducted by the Electric 
Reliability Organization or a summary 
of the Reliability Standard development 
proceedings conducted by a Regional 
Entity together with a summary of the 
Reliability Standard review proceedings 


of the Electric Reliability Organization, - 


and a demonstration that the proposed 


. Reliability Standard is just, reasonable, 


not unduly discriminatory or 
preferential, and in the public interest. 
(b) The Electric Reliability 
Organization shall rebuttably presume 
that a proposal for a Reliability Standard 


| 
= 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Rules and Regulations 


8739 


or a modification to a Reliability 
Standard to be applicable on an 
Interconnection-wide basis is just, 
reasonable, not unduly discriminatory 
or preferential, and in the public 
interest, if such proposal is from a 
Regional Entity organized on an 
Interconnection-wide basis. 

(c) The Commission may approve by 
rule or order a proposed Reliability 
Standard or a proposed modification to 
a Reliability Standard if, after notice and 
opportunity for public hearing, it 
determines that the proposed Reliability 
Standard is just, reasonable, not unduly 
discriminatory or preferential, and in 
the public interest. 

(1) The Commission will give due 
weight to the technical expertise of the 
Electric Reliability Organization with 
respect to the content of a proposed 
Reliability Standard or a proposed 
modification to a Reliability Standard, 

(2) The Commission will give due 
weight to the technical expertise of a 
Regional Entity organized on an 
Interconnection-wide basis with respect 
to a proposed Reliability Standard or a 
proposed modification to a Reliability 
Standard to be applicable within that 
Interconnection, and 

(3) The Commission will not defer to 
the Electric Reliability Organization or a 
Regional Entity with respect to the effect 
of a proposed Reliability Standard or a 
proposed modification to a Reliability 
Standard on competition. 

(d) An approved Reliability Standard 
or modification to a Reliability Standard 
shall take effect as approved by the 
Commission. 

(e) The Commission will remand to 
the Electric Reliability Organization for 
further consideration a proposed 
Reliability Standard or modification to a 
Reliability Standard that the 
Commission disapproves in whole or in 
part. 

(f) The Commission may, upon its 
own motion or a complaint, order the 
Electric Reliability Organization to 
submit a proposed Reliability Standard 
or modification to a Reliability Standard 
that addresses a specific matter if the 
Commission considers such a new or 
modified Reliability Standard 
appropriate to carry out section 215 of 
the Federal Power Act. 

(g) The Commission, when remanding 
a Reliability Standard to the Electric 
Reliability Organization or ordering the 
Electric Reliability Organization to 
submit to the Commission a proposed 
Reliability Standard or proposed 
modification to a Reliability Standard 
that addresses a specific matter may 
order a deadline by which the Electric 
Reliability Organization must submit a 


proposed or modified Reliability 
Standard. 


§39.6 Conflict of a Reliability Standard 
with a Commission Order. 

(a) If a user, owner or operator of the 
transmission facilities of a Transmission 
Organization determines that a 
Reliability Standard may conflict with a 
function, rule, order, tariff, rate 
schedule, or agreement accepted, 
approved, or ordered by the 
Commission with respect to such 
Transmission Organization, the user, 
owner or operator shall expeditiously 
notify the Commission, the Electric 
Reliability Organization and the 
relevant Regional Entity of the possible 
conflict. 

(b) After notice and opportunity for 
hearing, within sixty (60) days of the 
date that a notice was filed under 
paragraph (a) of this section, unless the 
Commission orders otherwise, the 
Commission will issue an order 
determining whether a conflict exists 
and, if so, resolve the conflict by 
directing: 

(1) The Transmission Organization to 
file a modification of the conflicting 
function, rule, order, tariff, rate 
schedule, or agreement pursuant to 
section 205 or 206 of the Federal Power 
Act, as appropriate, or ; 

(2) The Electric Reliability 
Organization to propose a modification 
to the conflicting Reliability Standard 
pursuant to § 39.5 of the Commission’s 
regulations. 

(c) The Transmission Organization 
shall continue to comply with the 
function, rule, order, tariff, rate 
schedule, or agreement accepted, 
approved, or ordered by the 
Commission until the Commission finds 
that a conflict exists, the Commission 
orders a change to such provision 
pursuant to section 205 or 206 of the 
Federal Power Act, and the ordered 
change becomes effective. 


§39.7 Enforcement of Reliability 
Standards. 

(a) The Electric Reliability 
Organization and each Regional Entity 
shall have an audit program that 
provides for rigorous audits of 
compliance with Reliability Standards 
by users, owners and operators of the 
Bulk-Power System. 

(b) The Electric Reliability 
Organization and each Regional Entity 
shall have procedures to report 
promptly to the Commission any self- 
reported violation or investigation of a 
violation or an alleged violation of a 
Reliability Standard and its eventual 
disposition. 

(1) Any person that submits an 
application to the Commission for 


certification as an Electric Reliability 
Organization shall include in such 
application a proposal for the prompt 
reporting to the Commission of any self- 
reported violation or investigation of a 
violation or an alleged violation of a 
Reliability Standard and its eventual 
disposition. 

(2) Any agreement for the delegation 
of enforcement authority to a Regional 
Entity shall include a provision for the 
prompt reporting through the Electric 
Reliability Organization to the 
Commission of any self-reported 
violation or investigation of a violation 
or an alleged violation of a Reliability 
Standard and its eventual disposition. 

(3) Each report of a violation or 
alleged violation by a user, owner or 
operator of the Bulk-Power System shall. 
include the user’s, owner’s or operator’s 
name, which Reliability Standard or 
Reliability Standards were violated or 
allegedly violated, when the violation or 
alleged violation occurred, and the 
name of a person knowledgeable about 
the violation or alleged violation to 
serve as a point of contact with the 
Commission. 

(4) Each violation or alleged violation 
shall be treated as nonpublic until the 
matter is filed with the Commission as . 
a notice of penalty or resolved by an 
admission that the user, owner or 
operator of the Bulk-Power System 
violated a Reliability Standard or by a 
settlement or other negotiated 
disposition. The disposition of each 
violation or alleged violation that relates 
to a Cybersecurity Incident or that 
would jeopardize the security of the 
Bulk-Power System if publicly disclosed 
shall be nonpublic unless the 
Commission directs otherwise. 

(5) The Electric Reliability 
Organization, and each Regional Entity 
through the ERO, shall file such 
periodic summary reports as the 
Commission shall from time to time 
direct on violations of Reliability 
Standards and summary analyses of 
such violations. 

(c) The Electric Reliability 
Organization, or a Regional Entity, may 
impose, subject to section 215(e) of the 
Federal Power Act, a penalty on a user, 
owner or operator of the Bulk-Power 
System for a violation of a Reliability 
Standard approved by the Commission 
if, after notice and opportunity for 


hearin 


(1) The Electric Reliability 
Organization or the Regional Entity 
finds that the user, owner or operator 
has violated a Reliability Standard 
approved by the Commission; and 

b) The Electric Reliability 
Organization files a notice of penalty 
and the record of its or a Regional 
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Entity’s proceeding with the 
Commission. Simultaneously with the 
filing of a notice of penalty with the 
Commission, the Electric Reliability 
Organization shall serve a copy of the 
notice of penalty on the entity that is the 
subject of the penalty. 

(d) A notice of penalty by the Electric 
Reliability Organization shall consist of: 
ee The name of the entity on whom 

enalty is imposed; 
“ Identification of each Reliability 
Standard violated; 

(3) A statement setting forth findings 
of fact with respect to the act or practice 
resulting in the violation of each 
Reliability Standard; 

(4) A statement describing any 
penalty imposed; 

(5) The record of the proceeding; 

- (6) A form of notice suitable for 
publication; and 

(7) Other matters the Electric 
Reliability Organization or the Regional 
Entity, as appropriate, may find 
relevant. 

(e) A penalty imposed under this 
section may take effect not earlier than 
the thirty-first (31st) day after the 
Electric Reliability Organization files 
with the Commission the notice of 
penalty and the record of the 
proceedings. 

(1) Such penalty will be subject to 
review by the Commission, on its own 
motion or upon application by the user, 
owner or operator of the Bulk-Power 
System that is the subject of the penalty 
filed within thirty (30) days after the 
date such notice is filed with 
Commission. In the absence of the filing 
of an application for review or motion 
or other action by the Commission, the 
penalty shall be affirmed by operation of 
law upon the expiration of the thirty 
(30)-day period for filing of an 
application for review. 

2) An applicant filing an application 
for review shall comply with the 
requirements for filings in proceedings 

- before the Commission. An application 
shall contain a complete and detailed 
explanation of why the applicant 
believes that the Electric Reliability 
Organization or Regional Entity erred in 
determining that the applicant violated 
a Reliability Standard, or in determining 
the appropriate form or amount of the 
penalty. The applicant may support its 
explanation by providing information 
that is not included in the record 
submitted by the Electric Reliability 
Organization. 

(3) Application to the Commission for 
review, or the initiation of review by the 
Commission on its own motion, shall 
not operate as a stay of such penalty 
unless the Commission otherwise orders 
upon its own motion or upon 


application by the user, owner or 
operator that is the subject of such 
penalty. 

(4) Any answer, intervention or 
comment to an application for review of 
a penalty imposed under this part.must 
be filed within twenty (20) days after 
the application is filed, unless otherwise 
ordered by the Commission. 

(5) In any proceeding to review a 
penalty imposed under this part, the 
Commission, after public notice and 
opportunity for hearing (which hearing 
may consist solely of the record before 
the Electric Reliability Organization or 
Regional Entity and the opportunity for 
the presentation of supporting reasons 
to affirm, modify, or set aside the 
penalty), will by order affirm, set aside, 
or modify the penalty or may remand 
the determination of a violation or the 
form or amount of the penalty to the 
Electric Reliability Organization for 
further consideration. The Commission 
may establish a hearing before an 
administrative law judge or initiate such 
further procedures as it determines to be 
appropriate, before issuing such an 
order. In the case of a remand to the 
Electric Reliability Organization, the 
Electric Reliability Organization may 
remand the matter to a Regional Entity 
for further consideration and 
resubmittal through the Electric 
Reliability Organization to the 
Commission. 

(6) The Commission will take action 
on an application for review of a penalty 
within sixty (60) days of the date the 
application is filed unless the 
Commission determines on a case-by- 
case basis that an alternative expedited 
procedure is appropriate. 

(7) A proceeding for Commission 
review of a penalty for violation of a 
Reliability Standard will be public 
unless the Commission determines that 
a nonpublic proceeding is necessary and 
lawful, including a proceeding 
involving a Cybersecurity Incident. For 
a nonpublic proceeding, the user, owner 
or operator of the Bulk-Power System 
that is the subject of the penalty will be 
given timely notice and an opportunity 
for hearing and the public will not be 
notified and the public will not be 
allowed to participate. 

(f) On its own motion or upon 
complaint, the Commission may order 
compliance with a Reliability Standard 
and may impose a penalty against a 
user, owner or operator of the Bulk- 
Power System, if the Commission finds, 
after public notice and opportunity for 
hearing, that the user, owner or operator 
of the Bulk-Power System has engaged 
or is about to engage in any acts or 
practices that constitute or will 


constitute a violation of a Reliability 
Standard. 

(g) Any penalty imposed for the 
violation of a Reliability Standard shall 
bear a reasonable relation to the 
seriousness of the violation and shall 
take into consideration efforts of such 
user, owner or operator of the Bulk- 
Power System to remedy the violation 
in a timely manner. 

(1) The penalty imposed may be a 
monetary or a non-monetary penalty 
and may include, but is not limited to, 
a limitation on an activity, function, 
operation, or other appropriate sanction, 
including being added to a reliability 
watch list composed of major violators 
that is established by the Electric 
Reliability Organization, a Regional 
Entity or the Commission. 

(2) The Electric Reliability 
Organization shall submit for 
Commission approval penalty 
guidelines that set forth a range of 
penalties for the violation of Reliability 
Standards. A penalty imposed by the 
Electric Reliability Organization or a 
Regional Entity must be within be 
within the range set forth in the ponetty 
guidelines. 


§39.8 Delegation to a Regional Entity. 


(a) The Electric Reliability 
Organization may enter into an 
agreement to delegate authority to a” 
Regional Entity for the purpose of 
proposing Reliability Standards to the 
Electric Reliability Organization and 
enforcing Reliability Standards under 
§ 39.7. 

(b) After notice and opportunity for 
comment, the Commission may approve 
a delegation agreement. A delegation 
agreement shall not be effective until it 
is approved by the Commission. 

(c) The Electric Reliability 
Organization shall file a delegation 
agreement. Such filing shall include a 
statement demonstrating that: 

(1) The Regional Entity is governed by 
an independent board, a balanced 
stakeholder board, or a combination 
independent and balanced stakeholder 
board; 

(2) The Regional Entity otherwise 
satisfies the provisions of section 215(c) 
of the Federal Power Act; and 

(3) The agreement promotes effective 
and efficient administration of Bulk- 
Power System reliability. 

(d) The Commission may modify such 
delegation. 

(e) The Electric Reliability 
Organization shall and the Commission 
will rebuttably presume that a proposal 
for delegation to a Regional Entity 
organized on an Interconnection-wide 
basis promotes effective and efficient 


the 


1 
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administration of Bulk-Power System 
reliability and should be approved. 


(f) An entity seeking to enter into a 
delegation agreement that is unable to 
reach an agreement with the Electric 
Reliability Organization within 180 days 
after proposing a delegation agreement 
to the Electric Reliability Organization 
may apply to the Commission to assign 
to it the Electric Reliability 
Organization’s-authority toenforce 
Reliability Standards within its region. 
The entity must demonstrate in its 
application that it meets the 
requirements of paragraph (c) of this 
section and that continued negotiations 
with the Electric Reliability 
Organization would not likely result in 
an appropriate delegation agreement 
within a reasonable period of time. After 
notice and opportunity for hearing, the 
Commission may designate the entity as 
a Regional Entity and assign 
enforcement authority to it. 


(g) An application pursuant to 
paragraph (f) of this section must state: 


(1) Whether the Commission’s 
Disputé Resolution Service, or other 
alternative dispute resolution 
procedures were used, or why these 
procedures were not used; and 


(2) Whether the Regional Entity 
believes that alternative dispute 
resolution under the Commission’s 
supervision could successfully resolve 
the disputes regarding the terms of the 
delegation agreement. 


§39.9 Enforcement of Commission Rules 
and Orders. 


(a) The Commission may take such 
action as is necessary and appropriate 
against the Electric Reliability 
Organization or a Regional Entity to 
ensure compliance with a Reliability 
Standard or any Commission order 
affecting the Electric Reliability 
Organization or a Regional Entity, 
including, but not limited to: 


(1) After notice and opportunity for 
hearing, imposition of civil penalties 
under the Federal Power Act. 

(2) After notice and opportunity for 
hearing, suspension or decertification of 
the Commission’s certification to be the 
Electric Reliability Organization. 


(3) After notice and opportunity for 
hearing, suspension or rescission of the 
Commission’s approval of an agreement 
to delegate certain Electric Reliability 
Organization authorities to a Regional 
Entity. 

(b) The Commission may periodically 
audit the Electric Reliability 
Organization’s performance under this 
part. : 


§39.10 Changes to an Electric Reliability 
Organization Rule or Regional Entity Rule. 

(a) The Electric Reliability 
Organization shall file with the 
Commission for approval any proposed 
Electric Reliability Organization Rule or 
Rule change. A Régional Entity shall 
submit a Regional Entity Rule or Rule 
change to the Electric Reliability 
Organization and, if approved by the 
Electric Reliability Organization, the 
Electric Reliability Organization shall 
file the proposed Regional Entity Rule 
or Rule change with the Commission for 
approval. Any filing by the Electric 
Reliability Organization shall be 
accompanied by an explanation of the 
basis and purpose for the Rule or Rule 
change, together with a description of 
the proceedings conducted by the 
Electric Reliability Organization or 
Regional Entity to develop the proposal. 

) The Commission, upon its own 
motion or upon complaint, may propose 
a change to an Electric Reliability 
Organization Rule or Regional Entity 
Rule. 

(c) A proposed Electric Reliability 
Organization Rule or Rule change or 
Regional Entity Rule or Rule change 
shall take effect upon a finding by the 
Commission, after notice and 
opportunity for public comment, that 
the change is just, reasonable, not 
unduly discriminatory or preferential, is 
in the public interest, and satisfies the 
requirements of § 39.3. 


§39.11 Reliability reports. 

(a) The Electric Reliability 
Organization shall conduct assessments 
as determined by the Commission of the 
reliability of the Bulk-Power System in 
North America and provide a report to 
the Commission and provide 
subsequent reports of the same to the 
Commission. 

(b) The Electric Reliability 
Organization shall conduct assessments 
of the adequacy of the Bulk-Power 
System in North America and report its 
findings to the Commission, the 
Secretary of Energy, each Regional 
Entity, and each Regional Advisory 
Body annually or more frequently if so 
ordered by the Commission. 


§39.12 Review of state action. 

(a) Nothing in this section shall be 
construed to preempt any authority of 
any state to take action to ensure the 
safety, adequacy, and reliability of 
electric service within that state, as long 
as such action is not inconsistent with 
any Reliability Standard, except that the 
State of New York may establish rules 
that result in greater reliability within 
that state, as long as such action does 
not result in lesser reliability outside the 


state than that provided by the 
Reliability Standards. 

(b) Where a state takes action to 
ensure the safety, adequacy, or 
reliability of electric service, the Electric 
Reliability Organization, a Regional 
Entity or other affected person may 
apply to the Commission for a 
determination of consistency of the state 
action with a Reliability Standard. 

(1) The application shall: 

(i) Identify the state action; 

(ii) Identify the Reliability Standard 
with which the state action is alleged to 
be inconsistent; 

(iii) State the basis for the allegation 
that the state action is inconsistent with 
the Reliability Standard; and 

(iv) Be served on the relevant state 
agency and the Electric Reliability 
Organization, concurrent with its filing 
with the Commission. 

(2) Within ninety (90) days of the 
application of the Electric Reliability 
Organization, the Regional Entity, or 
other affected person, and after notice 
and opportunity for public comment, 
the Commission will issue a final order 
determining whether the state action is 
inconsistent with a Reliability Standard, 
taking into consideration any 
recommendation of the Electric 
Reliability Organization and the state. 

(c) The Commission, after 
consultation with the Electric Reliability 
Organization and the state taking action, 
may stay the effectiveness of the state 
action, pending the Commission’s 
issuance of a final order. 


§39.13 Regional Advisory Bodies. 

(a) The Commission will establish a 
Regional Advisory Body on the petition 
of at least two-thirds of the states within 
a region that have more than one-half of 
their electric load served within the 
region. 

(b) A petition to establish a Regional 
Advisory Body shall include a Statement 
that the Regional Advisory Body is 
composed of one member from each 
participating state in the region, 
appointed by the governor of each state, 
and may include representatives of 
agencies, states and provinces outside 
the United States. 

(c) A Regional Advisory Body 
established by the Commission may 
provide advice to the Electric Reliability 
Organization or a Regional Entity or the 
Commission regarding: 

(1) The governance of an existing or 
proposed Regional Entity within the 
same region; 

(2) Whether a Reliability Standard 
proposed to apply within the region is 
just, reasonable, not unduly 
discriminatory or preferential, and in 
the public interest; 
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(3) Whether fees for all activities 


within the region are just, reasonable, 
not unduly discriminatory or 


preferential, and in the public interest; 
under this part proposed to be assessed and 


by the Commission. 


deference to the advice of a Regional 


Advisory Body established by the 
Commission that is organized on an 


(4) Any other responsibilities Interconnection-wide basis. 


Note: The following appendices will not 


sed appear in the Code of Federal Regulations. 


APPENDIX A.—COMMENTERS 


Commenter 


BCTC 


California Commission 
California DWR 
California iSO 


City Utilities Springfield 
CREPC 
Dairyland 
Detroit Edison 
- DOE 


Dominion Power 


ELCON 


Empire District Electric 
Entergy 


EPSA 


Indianapolis P&L 


international Transmission 


international Transmission and Michigan Elec- 


tric. 
ISO New England 


1SO/RTO Council 


Kansas City P&L 


Kentucky PSC 


LADWP 
LG&E 


Manitoba 


Massachusetts Commission 


Michigan Electric 


MidAmerican 


MISO 


MISO Owners 


Missouri Commission 


MRO 


NARUC 


NASUCA 


National Energy Board 
National Grid 


NE Pool Participants 
NEMA 


American Electric Power Service Corp. 

Alberta Department of Energy; Alberta Utilities and Energy Board; Alberta Electric System Op- 
erator. 

Alcoa, Inc. and Alcoa Power Generating Compan 

Allegheny Power and Allegheny Energy Supply C Company, LLC. 

Ameren Services Company. 

American Transmission Company, LLC. 


American Public Power Association. 


American Wind Energy Association. 

British Columbia Transmission Corporation. 

California Electricity Oversight Board. 

Public Utilities Commission of the State of California. 

California Department of Water Resources State Water Project. 

California Independent System Operator Corporation. 

Canadian Electricity Association. 

Centerpoint Energy Houston Electric, LLC. 

Chelan County Public Utility District. 

Cinergy Services, Inc. 

City of San Antonio, City Public Service Board. 

City of Seattle, Washington. 

City Utilities of Springfield, MO. 

Committee On Regional Electric Power Cooperation. 

Dairyland Power Cooperative. 

The Detroit Edison Company. 

United States Department of Energy. . 

Virginia Electric and Power Company. 

Edison Electric Institute. 

Electricity Consumers Resource Council, American lron and Steel Institute, American Chem- 
istry Council, Council of Industrial Boiler Owners, Portland Cement Association. 

Empire District Electric Company. 

Entergy Services, Inc. 

Electric Power Supply Association. 

Electric Reliability Council Of Texas. 

Exelon Corporation. 

FirstEnergy Service Company. 

Florida Public Service Commission. 

Canadian Federal-Provincial-Territorial Assistant Deputy Minister Electricity Working Group. 

Florida Reliability Coordinating Council. 

Hydro One Networks Inc. 

Hydro-Québec-TransEnérgie. 

Institute of Electrical and Electronics Engineers—USA. 

Indianapolis Power & Light Company. 

International Transmission Company. 

International Transmission Company and Michigan Electric Transmission Company, LLC, joint- 


ly. 
ISO New Engiand Inc. 
The ISO/RTO Council. 
Kansas City Power & Light Company. 
Kentucky Public Service Commission. 
City of Los Angeles Department of Water and Power. 
LG&E Energy LLC. 
Public Utilities Board of Manitoba. 
Massachusetts Department of Telecommunications and Energy. 
Michigan Electric Transmission Company, LLC. 
MidAmerican Energy Company. 
Midwest Independent Transmission System Operator, Inc: 
Midwest ISO Transmission Owners. 
Missouri Public Service Commission. 
Midwest Reliability Organization. 
National Association of Regulatory Utility Commissioners. 
The National Association of State Utility Consumer Advocates. 
National Energy Board of Canada. 
National Grid USA. 
New England Power Pool Participants Committee. 
National Electrical Manufacturers Association. 


/ 


Abbreviation 
| 
American Transmission | 
_ 4 
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APPENDIX A.—COMMENTERS—Continued 


Abbreviation 


Commenter 


New York Commission 
New York Companies 


New York ISO 
NiSource 


Ontario IESO 
PacifiCorp. 
PG&E 
PJM 


Progress EN@rgy 
PSEG Companies 


North American Electric Reliability Council. 

New York State Public Service Commission. 

Central Hudson Gas & Electric Corporation; Consolidated Edison Company of New York, Inc.; 
LIPA; New York Power Authority; New York State Electric & Gas Corporation; Orange and 
Rockland Utilities, Inc.; Rochester Gas and Electric Corporation. 

New York Independent System Operator, Inc. 

NiSource Inc. 

North Carolina Utilities Commission. 

Northeast Utilities Service Company. : 

Northern Maine Independent System Administrator, Inc., Maine Public Service Company, East- 
ern Maine Electric Cooperative, Inc. 

Nova Scotia Utility and Review Board. 

Northeast Power Coordinating Council. 

National Rural Electric Cooperative Association. 

New York State Reliability Council. 

Public Utilities Commission of Ohio. 

Oklahoma Corporation Commission. 

Old Dominion Electric Cooperative. 

Ontario Independent Electricity System Operator. 

PacifiCorp. 

Pacific Gas & Electric Company. 

PJM Interconnection, L.L.C. 

Portland General Electric Company. 

Progress Energy, Inc. 

Public Service Electric & Gas Company, PSEG Energy Resources & Trade LLC, PSEG Power 
LLC. 

Public Service Company of New Mexico, Texas-New Mexico Power Company. 

Robert J. Thomas, Professor of Electrical and Computer Engineering at Cornell University. 

City of Santa Clara dba Silicon Valley Power. 

South Carolina Public Service Authority. 

Southeastern Electric Reliability Council, Inc. . 

Siemens Power Transmission and Distribution. 

Stee! Manufacturers Association. 

Sacramento Municipal Utility District. 

Southern California Edison Company. 

South Carolina Electric & Gas Company. 

Southern Company Services, Inc. 

Southwest Power Pool. 

Transmission Agency of Northern California. 

Transmission Access Policy Study Group. 

Public Utilities Commission of Texas. 

Trexco, LLC. 

Tennessee Valley Authority. 

Western Electricity Coordinating Council. ° 

WestConnect Public Utilities. 

The Council Of State Governments—West. 

Western Governors’ Association. 

Wisconsin Electric Power Company. 

Xcel Energy Services, Inc. 


Appendix B 


Participants/Filed Statements on November 
18, 2005 Technical Conference 


American Public Power Association (APPA) 

Edison Electric Institute (EEI) 

Electric Reliability Council of Texas (ERCOT) 

Florida Reliability Coordinating Council 
(FRCC) 

Institute of Electrical and Electronics 
Engineers, Inc. 


Midwest Reliability Organization (MRO) 
North American Electric Reliability Council 


Ontario Independent Electricity System 
Operator (Ontario IESO) .« 


(NERC) Pennsylvania-New Jersey-Maryland 
Northeast Power Coordinating Council Interconnection, L.L.C. (PJM) 
(NPCC) ReliabilityFirst Corporation (RFC) 


Southeastern Electric Reliability Council, Inc. 
(SERC) 

Southwest Power Pool (SPP) 

Tennessee Valley Authority (TVA) 

Western Electricity Coordinating Council 
(WECC) 


United States Nuclear Regulatory 
Commission (NRC) 

National Rural Electric Cooperative 
Association (NRECA) 

New York State Reliability Council (NYSRC) 
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Participants/Filed Statements on the 
December 9, 2005 Technical Conference 


Alberta Department of Energy (Alberta) 
Edison Electric Institute (EEI) 
Electricity Consumers Resource Council 
. (ELCON) 
Electric Power Supply Association (EPSA) 
Florida Public Service Commission (FPSC) 
ISO/RTO Council 
Maryland Public Service Commission, 
National Association of Regulatory Utility 
Commissioners (NARUC) 


Midwest Reliability Organization (MRO) 

North American Energy Standards Board 
(NAESB) 

National Association of Securities Dealers 
(NASD) 

National Association of State Utility 
Consumer Advocates (NASUCA) 

North American Electric Reliability Council 
(NERC) 

United States Nuclear Regulatory 
Commission (NRC) 

Natural Resources Canada (NRCan) 


Organization of MISO States (OMS) 
Western Electricity Coordinating Council 

. (WECC) 
Western Governor’s Association (WGA) 
Hydro One 
Institute of Nuclear Power Operations (INPO) 
Securities and Exchange Commission (SEC) 


[FR Doc. 06-1227 Filed 2-16-06; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4997-N-03] 
Notice of Regulatory Waiver Requests 


Granted for the Third Quarter of 
Calendar Year 2005 


AGENCY: Office of the General Counsel, 
HUD. 
ACTION: Notice. 


SUMMARY: Section 106 of the Department 
of Housing and-Urban Development 
Reform Act of 1989 (the HUD Reform 
Act) requires HUD to publish quarterly 
Federal Register notices of all 
regulatory waivers that HUD has 
approved. Each notice covers the 
quarterly period since the previous 
Federal Register notice. The purpose of 
this notice is to comply with the 
requirements of section 106 of the HUD 
Reform Act. This notice contains a list 
of regulatory waivers granted by HUD 
during the period beginning on July 1, 
2005, and ending on September 30, 
2005. 


FOR FURTHER INFORMATION CONTACT: For 
general information about this notice, 
contact Aaron Santa Anna, Assistant 
General Counsel for Regulations, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 10276,Washington, DC 20410- 
0500, telephone (202) 708-3055 (this is 
not a toll-free number). Persons with 
hearing-or speech-impairments may 
access this number through TTY by 
calling the toll-free Federal Information 
Relay Service at 800-877-8339. 

For information concerning a 
particular waiver that was granted and 
for which public notice is provided in 
this document, contact the person 
whose name and address follow the 
description of the waiver granted in the 
accompanying list of waivers that have 
been granted in the third quarter of 
calendar year 2005. 

SUPPLEMENTARY INFORMATION: Section 
106 of the HUD Reform Act added a 
new section 7(q) to the Department of 
Housing and Urban Development Act 
(42 U.S.C. 3535(q)), which provides 
that: 

1. Any waiver of a regulation must be 
in writing and must specify the grounds 
for approving the waiver; 

2. Authority to approve a waiver of a 
regulation may be delegated by the 
Secretary only to an individual of 
Assistant Secretary or equivalent rank, 
and the person to whom authority to 
waive is delegated must also have 
authority to issue the particular 
regulation to be waived; 

3. Not less than quarterly, the 
Secretary must notify the public of all 


waivers of regulations that HUD has 
approved, by publishing a notice in the 
Federal Register. These notices (each 
covering the period since the most 
recent previous notification) shall: 

a. Identify the project, activity, or 
undertaking involved; 

b. Describe the nature of the provision 
waived and the designation of the 
provision; 

c. Indicate the name and title of the 
person who granted the waiver request; 

d. Describe briefly the grounds for 
approval of the request; and - 

e. State how additional information 
about a particular waiver may be 
obtained. 

Section 106 of the HUD Reform Act 
also contains requirements applicable to 
waivers of HUD handbook provisions 
that are not relevant to the purpose of 
this notice. 

This notice follows procedures 
provided in HUD’s Statement of Policy 
on Waiver of Regulations and Directives 
issued on April 22, 1991 (56 FR 16337) 
(1991 Policy Statement). This notice 
covers waivers of regulations granted by 
HUD from July 1, 2005, through 
September 30, 2005. For ease of 
reference, the waivers granted by HUD 
are listed by HUD program office (for 
example, the Office of Community 
Panning and Development, the Office of 
Fair Housing and Equal Opportunity, 
the Office of Housing, and the Office of 
Public and Indian Housing, etc.). Within 
each program office grouping, the 
waivers are listed sequentially by the 
regulatory section of title 24 of the Code 
of Federal Regulations (CFR) that is 
being waived. For example, a waiver of 
a provision in 24 CFR part 58 would be 
listed before a waiver of a provision in 
24 CFR part 570. 

Where more than one regulatory 
provision is involved in the grant of a 
particular waiver request, the action is 
listed under the section number of the 
first regulatory requirement that appears 
in 24 CFR and that is being waived. For 
example, a waiver of both § 58.73 and 
§ 58.74 would appear sequentially in the 
listing under § 58.73. 

Waiver of regulations that involve the 
same initial regulatory citation are in 
time sequence beginning with the 
earliest-dated regulatory waiver. 

Should HUD receive additional 
information about regulatory waivers 
granted during the period covered by 
this report (the third quarter of calendar 
year 2005) before the next report is 
published (the fourth quarter of 
calendar year 2005), HUD will include 
any additional waivers granted for the 
third quarter in the next report. 

Accordingly, information about 
approved waiver requests pertaining to 


HUD regulations is provided in the 
Appendix that follows this notice. 


Dated: February 8, 2006. 
Keith E. Gottfried, 
General Counsel. 


Appendix—Listing of Waivers of 
Regulatory Requirements Granted by _ 
Offices of the Department of Housing 
and Urban Development July 1, 2005, 
Through September 30, 2005 


Note to Reader: More information about 
the granting of these waivers, including a 
copy of the waiver request and approval, may 
be obtained by contacting the person whose 
name is listed as the contact person directly 
after each set of regulatory waivers granted. 

The regulatory waivers granted appear in 
the following order: 

I. Regulatory Waivers Granted by the Office 
of Community Planning and 
Development. 

II. Regulatory Waivers Granted by the Office 
of Housing. 

III. Regulatory Waivers Granted by the Office 
of Public and Indian Housing. 


I. Regulatory Waivers Granted by the 
Office of Community Planning and 
Development 


For further information about the 
following regulatory waivers, please see 
the name of the contact person who 
immediately follows the description of 
the waiver granted. 

e Regulation: 24 CFR 91.15(a)(2). 

Project/Activity: The County of 
Milwaukee, Wisconsin, requested 
waiver of 24 CFR 91.15(a)(2) of the 
consolidated plan submission 
regulations. 

Nature of Requirements: Section 
91.15(a)(2) requires a participating 
jurisdiction to submit its consolidated 
plan no later than August 16 of the 
federal fiscal year for which grant funds 
were appropriated. 

Granted by: Pamela H. Patenaude, 
Assistant Secretary for Community 
Planning and Development. 

Date Granted: July 28, 2005. 

Reasons Waived: The County of 
Milwaukee sought a waiver of 24 CFR 
91.15(a)(2) to extend its submission 
deadline for its FY2004 consolidated 
action plan until 45 days after it is 
notified of HUD’s approval of its waiver 
request. The waiver of this provision 
allows the county to amend its FY2004 
consolidated action plan to include its 
FY2003 and FY2004 American Dream 
Downpayment Initiative (ADDI) 
programs, and enables the county to use 
its FY2003 and FY2004 ADDI program 
funds to assist first time homebuyers. 

Contact: Virginia Sardone, Office of 
Community Planning and Development, 
Department of Housing and Urban 


Development, 451 Seventh Street, SW., 


| 

i 

| 
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Washington, DC 20410-7000, telephone 
(202) 708-2684. 

e Regulation: 24 CFR 92.500(d)(1)(C). 

Project/Activity: The Commonwealth 
of Puerto Rico, through the Puerto Rico 
Department of Housing (PRDH), 
requested waiver of 24 CFR 
92.500(d)(1)(C) of the HOME 
regulations. 

Nature of Requirement: Section 
92.500(d)(1)(C) requires HUD to reduce 
or recapture any HOME funds in a 
participating jurisdiction’s HOME 
Investment Trust Fund that are not 
extended within five years after the last 
day of the month that HUD notifies the 
participating jurisdiction of HUD’s 
execution of the HOME Investment 
Participation Agreement. 

Granted by: Pamela H. Patenaude, 
Assistant Secretary for Community 
Planning and Development. 

Date Granted: August 1, 2005. 

Reasons Waived: The Commonwealth 
has addressed numerous performance 
and compliance deficiencies, 
reorganized the administration of its 
HOME program, andimplementeda _ 
new financial management system that 
meets federal standards. With the 
granting of the waiver, PRDH now has 
the capacity to successfully implement 
the HOME program to provide 
affordable housing for low-income 
families. 


Contact: Ginger Macomber, Office of | 


Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-2684. 

e Regulation: 24 CFR 91.15(a)(2). 

Project/Activity: City of Yonkers, New 
York, requested a waiver of 24 CFR 
91.15(a)(2) of the Consolidated Plan 
regulations. 

Nature of Requirement: Section 
91.15(a)(2) requires a participating 
jurisdiction to submit its consolidated 

action plan no later than August 16 of 
the federal fiscal year for which grant 
funds were appropriated. 

Granted by: Pamela H. Patenaude, 
Assistant Secretary for Community 
Planning and Development. 

- Date Granted: August 1, 2005. 

Reasons Waived: The City of Yonkers 
sought a waiver of 24 CFR 91.15(a)(2) to 
extend its submission deadline for its 
FY2004 consolidated action plan until 
45 days after it is notified of HUD’s 
approval of its waiver request. The 
waiver allows the city to amend its 
FY2004 consolidated action plan to 

include its FY2003 and FY2004 ADDI 
programs, and enables the city to use its 
FY2003 and FY2004 ADDI program 
funds to assist first time homebuyers. 


Contact: Martha Murray, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, (202) 708- 
2684, 

e Regulation: 24 CFR 92.214(a)(6). 

Project/Activity: The City of Houston, 
Texas, requested a waiver under 24 CFR 
92.214(a)(6) of the HOME program 
regulations. 

Nature of Requirement: Section 
92.214 of the HOME program — 
regulations states that except for up to 
one year after project completion, 
HOME assistance may not be provided 
to a previously assisted HOME project 
during the period of affordability. 

Granted by: Pamela H. Patenaude, 
Assistant Secretary for Community 
Planning and Development. 

Date Granted: August 1, 2005. 
Reasons Waived: Since HUD issued 
its monitoring report, the city has taken 
corrective actions to inspect the single- 
family housing purchased with HOME 
downpayment assistance and to correct 

property standards violations. 

Contact: Martha Murray, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-2684. 

e Regulation: 24 CFR 92.503(b). 

Project/Activity: Dakota County 
Consortium, Minnesota, requested 
waiver of 24 CFR 92.503(b) of the 
HOME program regulations. 

Nature of Requirements: Section 
92.503(b) of the HOME program 
regulations requires that any HOME 
funds invested in a project that fails to 
meet the affordability requirements for 
the period specified in 24 CFR 92.252 be 
repaid by the participating jurisdiction 
to its HOME account. 

Granted by: Pamela H. Patenaude, 
Assistant Secretary for Community 
Planning and Development. 

Date Granted: September 20, 2005. 

Reasons Waived: In lieu of repayment, 
the Dakota County Consortium 
requested a waiver to enable it to 
substitute a comparable property for a 
HOME-assisted property. In addition to 
being comparable, the substitute 
property must have received no federal 
aid. The granting of the waiver allowed 
the consortium to transfer the HOME 
affordability requirements to the 
substitute property for the remainder of 
the affordability period. 

Contact: Shawna Burrell, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-2684. 


e Regulation: 24 CFR 570.380(a). 

Project/Activity: The City of Carmel, 
Indiana requested a waiver of the 
Community Development Block Grant 
(CDBG) program regulations at 24 CFR 
570.308(a). 

Granted by: Pamela H. Patenaude, 
Assistant Secretary for Community 
Planning and Development. 

Date Granted: September 21, 2005. 
Reasons Waived: The granting of the 
waiver permitted consideration by HUD 

of a joint request from Carmel and 
Hamilton County to include the City as 
part of the urban county during FY2006 
for the purpose of planning and 
implementing a joint community 
development and housing program. 

Contact: Gloria Coates, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-1577. 


e Regulation: 24 CFR 574.310(d) and 
574.320(a)(1). 

Project/Activity: Marin County, 
California requests a waiver of the 
HOPWA resident rent payment and 
maximum subsidy regulations at 24.CFR 
574.310(d) and.574.320(a)(1). 

Granted by: Nelson Bregon, General 
Deputy Assistant Secretary for ~ 
Community Planning and Development. 

Date Granted: July 8, 2005. 

Reasons Waived: The waiver permits 
Marin County to increase the resident 
rent payment from 30 percent to 40 
percent of the program recipient’s 
monthly-adjusted income for the 
purposes of lowering the subsidy 
amount HOPWA clients receive for 
rental assistance. This action allows 
Marin County to continue providing 
rental housing assistance to its current 
50 clients with maximum rental 
assistance subsidy without terminating 
rental assistance for up to 18 ciients. 

Contact: David Vos, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 7th Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-1934. 


II. Regulatory Waivers Granted by the 
Office of Housing—Federal Housing 
Administration (FHA) 


For further information about the 
following regulatory waivers, please see 
the name of the contact person that 
immediately follows the description of 
the waiver granted. 

e Regulation: 24 CFR 200.40(d)(1). 

Project/Activity: The following 
projects requested waivers to the 
application fee at 24 CFR 200.40(d)(1). 


a 
a 
N 
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Arlington Arms Apartments 
Brookridge Plaza Apartments 
Elizabeth Square Apartments 
Moultrie Manor Apartments 
Mountain View Apartments 
Lena Park (Granite Package #7) 
Rolling Meadows of Enid 
Garrison Woods .... 
Sunlight Manor Apartments 
Dakota Estates Retirement Center 
Arcadia Village Apartments 
Gary NSA II! Apartments 
Englewood Eden Green 
The Oaks Apartments Ill 
interfaith Heights 
Gulfway .Terrace Apartments 
Donna Village Apartments 
Standpoint Vista Apartments 
Villa Alejandrina 
Cambridge Estates Phase IV 
Gardens of Greenbriar Apartments 
Beacon Heights . 
Hill Central Community Cooperative 
Mother Zion Apartments 
Margaret Robertson Apartments 
Gholson Hotel 
Maplewood Apartments 
Cove Village Apartments 
Alamance Plaza .. 
Austin Renaissance 
Pinebrook Manor 
Garden Court Apartments 
*Manati Plaza Apartments 
Capitol Towers 
Rochelle Manor Apartments 
Broadway Plaza Apartments 
San Cristobal Apartments 
Colonial Park Apartments 
Park Plaza Apartments 
Madison Terrace Apartments 
Del Mar Apartments 
Washington Scene Apartments 
Cheyenne North Apartments 
Kings Cove Apartments 
Cedars Green Apartments 
Roosevelt Independence 
Hi-Land Terrace Apartments 
California Park East 
Canton Estates Apartments 
Normandale Apartments 
Evergreen Arbors 
West Park Senior Center 
Bond House . 
Wellington Square 
New Central Hotel 
Roosevelt Apartments 
Piedmont Brightside Apartments 
Windsor Gardens 
Federal Apartments 
Springhill | Apartments 
Springhill 11 Apartments 
Springhill lit Apartments 
Melanie Manor .... 
Western Heights Apartments 
College Hill Apartments 
Washington Columbia Apartments 
Brookside Village 
Cambridge Square Apartments 
Villa Machuelo 
George E. Lewis Estates 
Brisas De San Alfonso 
Trujillo Alto Gardens 
Mill Run Apartments 
The Orchards Ii 
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FHA No. 


OBR 
OF 
08535251 


01435002 


06144148 
06535040 
OAT 
03135244 
06144040 
04535004 
03344088 
06544802 
08344024 
073444083 
OF 
04235403 


04344061... 
07435220 
07335469 


04535154 


06592501 
vi 


Upton Druid Apartments ................. 
The Orchards | 
Broadway Manor Apartments 
Cloverdale Heights Apartments II 
Jackson Apartments. ................ 
Union Sarah Rehab SS Il ........... 
Renaissance Apartments . 
Northwood Village 
Sertoma Senior Citizens Housing, ING. 

Brownsville Gardens 
Ivy Avenue Apartment 
Cooper Road Plaza Apartments 
Fairington of Fort Wayne ....... 
River Run Apartments. ............... 
Shy Manor Apartments 
Eastgate Garden Apartments .............. 
Blakewood Apartments .............. 
Barclay Greenmount ........... 
Oakwood Apartments 
Neighborhood Apartments ............ 
Hampshire House ............... 
Birchwood Manor .......... 
Highland Heights Apartment 
Abram-King Memorial Apartments 
Grant Towers 
Madonna Manor 
Edgewood Village Apartments ‘ 
Cambridge Square of Bedford i 

Southwest Village Apartments ....... 
Fairlane Apartments. ..... 
Southfield Apartments. .............. 
Flores Gardens Apartments ............ 
Cambridge Square of Marion 
Gary NSA V 
Broadway House. 
Stonehenge Apartments 
Park Heights Apartments 
Malcolm X 11-Phase A Apartments 
Cedar Avenue Apartments . 
Vinton Woods Cooperative Ill ....:... 
Manor House Apartments ............ 
Fifty Oaks Apartments ............ 
William H. Bell Apartments 
Alamo Village Apartments .... 
Fox Run Apartments 
Pine Hill Estates ......... 


8749 
Project State 
| MD 
| OH 
| | NJ 
| IN 
i | WA 
i | | MO 
PA 
00035334 | DC 
06544042 | | MS 
| NY 
a | | WY 
01257338 | | NY 
d | TN 
05935039 | LA 
4 | | IN 
| IN 
| GA 
MS 
| GA 
| MD 
GA 
| MI 
: | NJ 
é ee 
4 | | KY 
| KY 
| GA 
| | | KY 
i | | WV 
| | PA 
‘ | MS 
MD 
| IN 
| | KY 
| | WA 
IN 
| | IN 
OH 
| | WV 
| OH 
| AL 
07344166 | IN 
| OH 
| | OH 
| SD 
| CA 
| IN 
| 
| DC 
| | IN 
| | AZ 
05392503 | NC 
4 09338006 .......ccscccccssee0e | | MT 
3 | IN 
WV 
| | TX 
; | MS 
| 1X 
E | TX 
a | | LA 
| |X 
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01257017 
07135254 


Stone Vista Apartments 


Town and Country Apartments 


Villa Fontana Apartments ... 
Freedom Place! . 


Field Corner Granite 


Camelot Court of Paoli 


Ashland Commons . 


Amsterdam Sr. Citizen Housing 
Susie B. West Apartments 


Edgewood Manor Apartments 
Monte Vista Apartments 
Eastgate Apartments 
Woodycrest Courts II 
New Square Family Housing 
Vandalia Terrace Apartments 
Friendset Apartments 
Ridgewood Towers Apartments . 
South Towne Square Apartments 
‘Oakridge Neighborhood (DMACC) 


Dunbar Towers 
Calhoun Homes 
Quincy Geneva—Granite #11B 
Hartford Apartments 


Broadway Estates 
East Gate Apartments 
Spring Valley Apartments 


Valentine Apartments 
Garden Estates West 
Fulton Mill Apartments 
Rio Hondo Village 
Concordia Apartments 
Concordia Apartments 
Corning Mews Apartments 
Apple Blossom Acres 
Wisdom Woods Apartments 
Francis Street Apartments 
Algood Manor Apartments 
Woodland Village Apartments 
Miracle Acres 

Gardenside Terrace Cooperative II 
Gardenside Terrace Cooperative | 
Amberwood Apartments 

Concord Commons Apartments 
Claiborne Arms Apartments 
Thompson Falls Lions Manor 

Zion Hills Apartments 

Palm Avenue Baptist Apartments 
Sunset Capital Apartments 

Tyson Park Apartments 
Asbury Apartments 
Buena Vista Manor Apartments 
York Park Apartfnents 
McKinley Manor Apartments 
Haynes Garden Apartments 
Garden Manor Apartments 
Touraine Apartments 
Greenwood Apartments ... 
Stewart’s Creek Apartments 
Crestwood Inn .. 
Channelwood Village (aka Callis Tower) 
Spring Haven Apartments 


Heather Hills Ii Apts (aka Danville 1!) 
Countryview Apartments 


Greenway Park Apartments 


Montani Towers 


Holley Manor. Annex Apartments 
Parkview Arms | 


Louis Manor Apartments 


Columbia Square Apartments 


Moody Manor 


Marshall Plaza |! 


McGee Hill Apartments < 


South Park Village Apartments 


Spruce Park Apartments 


8750 

04535018 | WV 3 
— | TN 
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FHA No. 


Project - 


07335557 
10235131 
11335075 


06135215 
08655001 
09235331 


03135173 
04335262 
09235252 
10535035 


03135162 
08535460 


09332003 
05335016 
01257246 


08335631 
08335621 


James B. Milam Apartments 


Liberty Arms Apartments 


Coweta Apartments 


Knolicrest Manor Apartments 


Firelands Retirement Center 


Delta Apartments ....... 


Kirksville Heights Apartments 


Village Green 


Carl Apartments 


Regina Manor 


Pentecostal Apartments 


Northcrest Apartments 


Armory Plaza ... 


The Pines Apartments 


Elizabeth Manor Apartments 


Madison View Towers 


Strathern Court 


Lakeside Garden Apartments 


Rumrill Gardens ... 


Quaker Hill Place 


Creekwood Village Apartments 


Parkway Villa Apartments 


Milford Haven Apartments 


Hammond Elderly Apartments 


Beard Estates 


Twyckenham Apartments 


Clinton Parkway 


Peppertree Acres 


Pleasantview Towers 


Catalpa Tree Apartments 


Ashley House Apartments 


CWA | Apartments .... 


Maplewood Gardens .... 


Wilmington Green III 


St. Francis Court Apartments 


Aspen Temple . 


Jeffersonville Green II 


Raintree West Apartments 
Stonehedge | 


Winnsboro Homes 


Grandville Cooperative III 
Kenmore Village | 


Grandville Cooperative | 


Grandville Cooperative II 


James Alston (SEBCO Banana Kelly) 
Villa San Benito Apartments 


La Luz Apartments 


Manning Gardens 


Mexico Housing for the Elderly 


Oak Tree Village 


Tri-Cities Low Cost Housing 


East 35th Street Apartments 
Aspen Stratford A 


Cape Gardens Apartments 


Briar Hills Apartments 


Serendipity 


Park View Terrace . 


Union Avenue Apartments 


Greentree Apartments 


Haydel Heights Apartments 


Laurens Villa Apartments 


HDC Retirement Village 


Meadowbrook Apartments 


NEDCO for the Elderly dba Liggins Tower 


The Terraces Apartments 
Sir Walter Apartments 


Market Manor ... 


Wesley Manor 


Park Drive Manor II 


Sycamore Terrace 


Richmond Manor Apartments 


Camden Way | 


Eastwood Terrace 


Heritage Court 


j 8751 
State 
07344088 
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01257247 


Cedar Hill Apartments 


Arrowhead Apartments 


Biue Water Garden Apartments 


Sunset 1600 Apartments 


Clinton Housing for the Elderly 


Roxton Arms Apartments 
Terman Apartments 


Shelton Gardens 


Camelot Court of French Lick 


Greentree Village Apartments .. 


Water Guts Homes 


Jefferson Apartments 


Lagoon Street Homes 
Sandy Springs Apartments 


Community Circle | 


Orchard Villa Apartments 


New Sharon Woods 


Marymead Park Apartments ... 
Wellston Townhouses 


Fairhaven Elderly Apartments 


Fairhills Apartments 


Washington Plaza 
Felisa Rincon De Gautier 


Sunnycrest Manor 


Bacmonila Garden Apartments 
ivy City Apartments 


Fleetwood Manor 


Village Park 


Briarwood Village 


Austin Village Apartments 


Autumn Park Apartments 
Empire Apartments 


Parkland Place 


Robinhood Apartments 


Maplewood Apartments 


Springside Meadows 


Northwood Apartments 


Pleasant View, Ltd. 
Madison Avenue Apartments 


Cameron Estates 


North Park Apartments 


Sherri Estates 


Rancho Sol 


Rancho Luna 


Corning Village Apartments 


Highview Terrace 


Ravenswood Station 


Driftwood Terrace Apartments 


Senior Towers 


Allison Village 
Hayward Villa 


Fairway Apartments 


100 Center Hi-Rise Apartments 


Battle Hill Houses 


Clifton Apartments 


South Toledo Homes ... 


Muneki | 


Valley View Apartments 


Linwood Congregate 


Joanne Gardens (aka Jardines De Joanne) .... 


Shockoe Hill Apartments II 


Valley Hi Apartments 
Auburn Heights Apartments 


Regency Place 


Towne Towers 


Paimer Gardens 


New Madrid Villa 


Maiden Villa Apartments 
Indian Village Apartments 


Lilbourn Villa 


Fulton Street South 


Woodland Townhouses 


2059 Madison Avenue 


> 


8752 
FHA No. Project State 
17944902 | | ID 
08535240 | | MO 
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Nature of Requirement: Section 
200.40 establishes fees to be applied to 
Mark-to-Market transactions with FHA 
insured mortgages. The intent of this 
provision is to provide an extra 
incentive to encourage owner 
cooperation with the process in a timely 


Granted by: Brian D: Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 2, 2005. 
Reason Waived: The projects listed 
above were FHA insured and incentives 
were necessary to encourage 

cooperation. 


manner. 


Contact: Norman Dailey, Office of 
Affordable Housing Preservation, 


Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 8371. 


e Regulation: 24 CFR 200.40(h). 


Project/Activity: The following 
projects requested waivers to the. 
- application fee CFR at 200.40(h). 


FHA No. 


01257324 
06592002 
03135246 
11835117 


04244020 
13335002 
01232230 
08211012 


08638005 
12235580 
05935038 
12135750 
03232002 
08144035 
08335030 
10535071 
07335226 
11844075 
07335557 
10235131 
11335075 
04535089 


06135215 
. 08655001 
09235331 
04635566 
04635585 
03135173 
04335262 
09235252 


11544138 
04635666 


08511059 
17155001 
03135162 
08535460 
04744090 


05335016 
01257246 


_| Coweta Apartments 


McGee Hill Apartments 


South Park Village Apartments 
Spruce Park Apartments 


James B. Milam Apartments 
Liberty Arms Apartments 


Knolicrest Manor Apartments 
Firelands Retirement Center’ 
Delta Apartments 

Kirksville Heights Apartments 
Village Green 

Carl Apartments 

Regina Manor 
Pentecostal Apartments 
Northcrest Apartments 
Armory Plaza 

The Pines Apartments .. 
Elizabeth Manor Apartments 
Madison View Towers 

Strathern Court 

Lakeside Garden Apartments 
Rumrill Gardens 

Quaker Hill Place 

Creekwood Village Apartments .... 
Parkway Villa Apartments 
Milford Haven Apartments 
Hammond Elderly Apartments 
Beard Estates 

Twyckenham Apartments 
Clinton Parkway 

Peppertree Acres 
Pleasantview Towers 

Catalpa Tree Apartments 
Ashley House Apartments 
CWA | Apartments 
Maplewood Gardens 
Wilmington Green Ill 
St. Francis Court Apartments 
Aspen Temple 

Jeffersonville Green II 
Raintree West Apartments 
Stonehedge | 

Winnsboro Homes 
Grandville Cooperative III 
Kenmore Village | 
Grandville Cooperative | . 
Grandville Cooperative II ... 
James Alston (SEBCO Banana Kelly) 
Villa San Benito Apartments 
La Luz Apartments 

Manning Gardens 

Mexico Housing for the Elderly 
Oak Tree Village : 
Tri-Cities Low Cost Housing 
East 35th Street Apartments 
Aspen Stratford A 


Cape Gardens Apartments ... 
Briar Hills Apartments 
Serendipity 

Park View Terrace . 
Union Avenue Apartments 
Greentree Apartments 


Project | State 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/Notices 


Haydel Heights Apartments 

Laurens Villa Apartments 

HDC Retirement Village 

‘Meadowbrook Apartments 

NEDCO for the Elderly dba Liggins Tower 
The Terraces Apartments 

Sir Walter Apartments 
Market Manor 
Wesley Manor 

Park Drive Manor Il 
Sycamore Terrace 
Richmond Manor Apartments 
Camden Way | 
Eastwood Terrace 
Heritage Court 
Cedar Hill Apartments 
Arrowhead Apartments 

Blue Water Garden Apartments 
Sunset 160 Apartments 

Clinton Housing for the Elderly 
11235117 Roxton Arms Apartments 
12135785 Terman Apartments 

Shelton Gardens 

Camelot Court of French Lick 
Greentree Village Apartments 
Water Guts Homes 
Lagoon Street Homes 
Sandy Springs Apartments 
Community Circle | 

Orchard Villa Apartments 
New Sharon Woods 
Marymead Park Apartments 
08535274 Weliston Townhouses 
01735232 Fairhaven Elderly Apartments 
Fairhills Apartments 
Washington Plaza 
Felisa Rincon De Gautier 
Sunnycrest Manor .. 
Bacmonila Garden Apartments 
Ivy City Apartments ... 
Fleetwood Manor 
Village Park 
Briarwood Village 
Austin Village Apartments .... 
Autumn Park Apartments 
Empire Apartments 

Parkland Place 

Robinhood Apartments 
Maplewood Apartments 
Springside Meadows 
Northwood Apartments 
Pleasant View, Ltd. 

Madison Avenue Apartments 
Cameron Estates 
North Park Apartments 
Sherri Estates 
Rancho Sol 
Rancho Luna 

Corning Village Apartments 
Highview Terrace 
Ravenswood Station 
Driftwood Terrace 
Senior Towers 
Allison Village 
Hayward Villa 
Fairway Apartments 
07311199 100 Center Hi-Rise Apartments 
01257286 Battle Hill Houses 
Clifton Apartments 


Muneki | 
Valley View Apartments 
Linwood Congregate 
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FHA No. 
Joanne Gardens (aka Jardines De Joanne) 
COT Valley Hi Apartments 
Regency Place ......... 
Towne Towers 
288. Indian Village Apartments 
Lilbourn Villa 


Malden Villa Apartments 


Nature of Requirement: Section 
200.40 establishes fees to be applied to 
Mark-to-Market transactions with FHA 
insured mortgages. The intent of this 
provision is to provide an extra 
incentive to encourage owner 
cooperation with the process in a timely 
manner. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 2, 2005. 
Reason Waived: The projects listed 
above were FHA insured and incentives 

‘were necessary to encourage 
cooperation. 

Contact: Norman Dailey, Office of 
Affordable Housing Preservation, 

. Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 8371. 

e Regulation: 24 CFR 203.371(b)(3), 
203.414, 203.402(g)(2). 

Project/Activity: Assist victims of 
Hurricane Katrina impacted by above 
provisions. 

Nature of Requirement: These 
sections that address partial claims were 
waived to assist in dealing with 
Hurrican Disaster Relief. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 

‘Federal Housing Commissioner. 

Date Granted: September 22, 2005. 

Reason Waived: To assist in dealing 
with Hurricane Disaster Relief. 

Contact: Ray D. Washington, Office of 
Single Family Housing Asset 
Management, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000; telephone (202) 708-0614, ext. 
2378. 


e Regulation: 24 CFR 203.37(a). 

Project/Activity: Presidential declared 
disaster areas caused by Hurricane 
Katrina. 

Nature of Requirement: HUD 
regulations at 24 CFR 203.37a(b)(2) 
provides that properties that have a 


resale date 90 days or less following the 
date of acquisition by the seller are not 
eligible for an FHA insured mortgage. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 28, 2005. 

Reason Waived: It is recognized that 
safe and adequate housing is a major 
factor in the restoration and 
stabilization of communities following a 
natural disaster. Investors and 
developers can play a major role in the 
recovery of housing stock in the 
hurricane ravaged areas. The urgent 
need to increase housing stock 
outweighs the property flipping issues 
in this case. 

Contact: Margaret E. Burns, Director, 
Single Family Program Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 3989. 

e Regulation: 24 CFR 219.220(b). 

Project/Activity: Wellesley 
Townhouses Cooperative, Romulus, 
Michigan, Project numbers 044—55058, 
044—55059, 044—55060, 044-55061; and 
044—-55062. 

Nature of Requirement: Section 
219.220(b) governs the repayment of 
opérating assistance provided under the 
Flexible Subsidy Program for Troubled 
Projects prior to May 1, 1996 states: 
‘‘Assistance that has been paid to a 
project owner under this subpart must 
be repaid at the earlier of the expiration 
of the term of the mortgage, termination 
of mortgage insurance, prepayment of 
the mortgage, or sale of the project.” 
These actions would typically terminate 
FHA involvement with the property, | 
and the Flexible Subsidy loan would be 
repaid, in whole, at that time. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 28, 2005. 
Reason Waived: The Assistant 


Secretary for Housing granted waiver of 
this request. Wellesley Townhouses 


Cooperative has requested prepayment 
approval of the insured mortgage to 
refinance with a non-insured lender. 
Refinancing will provide sufficient 
funds for the Cooperative’s capital 
improvement and repair program and 
allow the property to continue as a well- 
maintained source of affordable 
housing. The property will mature on 
December 1, 2011. The owner proposes 
to extend the property’s current 
affordable use restriction for an 
additional 30 years, through December 
1, 2041. Ninety-five percent of the 
residents have incomes below the 
market interest rate income level. If this 
waiver were not granted, those residents 
not receiving Section 8 assistance could 
be adversely affected by an increase in 
their rent to cover the cost of immediate 
repayment of the Flexible Subsidy loan 
in full. 

Contact: Beverly J. Miller, Director, 
Office of Asset Management, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-3730, ext. 2598. 

¢ Regulation: 24 CFR 234.1(a). 

Project/Activity: Kokanee Creek 
Condominiums (formerly known as 
Airport Road Townhomes), Everett, WA. 

Nature of Requirement: HUD’s 
regulations at 24 CFR 234.1(a) excludes 
manufactured homes from being insured 
as individual units under section 234 of 
the National Housing Act. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 27, 2005. 

Reason Waived: The homes had 
received extensive engineering analyses 
including HUD approval of an alternate 
construction request to build townhouse 
type construction. The project was 
strongly supported by the local housing 
authority by providing land and other 
financial resources. 

Contact: Margaret E. Burns, Director, 
Single Family Program Development, 
Department of Housing and Urban 
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Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
708-0614, ext. 3989. 


e Regulation: 24 CFR 401.461(b)(1). 

Project/Activity: The following project 
requested a waiver to the simple interest 
requirement on the second mortgage to 


allow compound interest at the 
applicable Federal Rate. (24 CFR 
401.461): 


Project 


Cobbs Creek NSA 


Nature of Requirement: Section 
401.461 requires that the second 
mortgages have an interest rate not more 
than the applicable federal rate. Section 
401.461(b)(1) states that interest will 
accrue but not compound. The intent of 
simple interest instead of compound 
interest is to limit the size of the second 
mortgage accruals to increase the 
likelihood of long-term financial and 
physical integrity. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 


Date Granted: July 13, 2005. 

Reason Waived: This regulatory 
restriction would be construed as a form 
of federal subsidy, thereby creating a 
loss of tax credit equity. This loss will 
adversely affect the ability to close the 
Restructuring Plan and could cause the 
loss or deterioration of these affordable 
housing projects. Therefore, compound 
interest is necessary for the owner to 
obtain Low Income Housing Tax Credits 
under favorable terms and in order to 
maximize the savings to the Federal 
Government. 


Contact: Dennis Manning, Office of 
Affordable Housing Preservation, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 8381. 


e Regulation: 24 CFR 401.461(b)(1). 


_ Project/Activity: The following project 
requested a waiver to the simple interest 
requirement on the second mortgage to 
allow compound interest at the 
applicable Federal Rate. (24 CFR 
401.461): 


Project 


Breslyn Apartments 


Nature of Requirement: Section 
401.461 requires that the second 
mortgages have an interest rate not more 
than the applicable Federal Rate. 
Section 401.461(b)(1) states that interest 
will accrue but not compound. The 
intent of simple interest instead of 
compound interest is to limit the size of 
the second mortgage accruals to increase 
the likelihood of long-term financial and 
physical integrity. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 

. Federal Housing Commissioner. 


Date Granted: August 26, 2005. 

Reason Waived: This regulatory 
restriction would be construed as a form 
of federal subsidy, thereby creating a 
loss of tax credit equity. This loss will 
adversely affect the ability to close the 
Restructuring Plan and could cause the 
loss or deterioration of these affordable 
housing projects. Therefore, compound 
interest is necessary for the owner to 
obtain Low Income Housing Tax Credits 


“under favorable terms and in order to 


maximize the savings to the Federal 
Government. 


Contact; Dennis Manning, Office of 
Affordable Housing Preservation, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 8381. 


e Regulation: 24 CFR 401.461(b)(1). 


Project/Activity: The following project 
requested a waiver to the simple interest 
requirement on the second mortgage to 
allow compound interest at the 
applicable Federal Rate. (24 CFR 
401.461): 


Project 


St. Benedict Manor | Apartments 


Nature of Requirement: Section 
401.461 requires that the second 
mortgages have an interest rate not more 
than the applicable Federal Rate. 
Section 401.461(b)(1) states that interest 
will accrue but not compound. The 
intent of simple interest instead of 
compound interest is to limit the size of 
the second mortgage accruals to increase 
the likelihood of long-term financial and 
physical integrity. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 


Date Granted: September 20, 2005. 

Reason Waived: This regulatory 
restriction would be construed as a‘form 
of federal subsidy, thereby creating a 
loss of tax credit equity. This loss will 
adversely affect the ability to close the 
Restructuring Plan and could cause the 
loss or deterioration of these affordable 
housing projects. Therefore, compound 
interest is necessary for the owner to 
obtain Low Income Housing Tax Credits 
under favorable terms and in order to 
maximize the savings to the Federal 
Government. 


Contact: Dennis Manning, Office of 
Affordable Housing Preservation, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext.8381. 


¢ Regulation: 24 CFR 401.600. 
Project/Activity: The following 
projects requested waivers to the 12- 


month limit at above-market rents (24 
CFR 401.600): 


BARBARA JORDAN APTS II 
Greenwood Apartments 


FHA No. a State i 
FHA No. | State 
FHA No. State 
FHA No. Project State q 
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FHA No. 

4 
OS 

07335018 


San Juan Village 


Joel Court Apartments .. 
Beard Estates 


Town and Country Apartments 


Grant Towers 
Spruce Park Apartments 


Vandalia Terrace Apartments .... 


Monte Vista Apartments 


BARBARA JORDAN APTS II 


Greenwood Apartments 


of their first expiration 


restructuring process. 


Nature of Requirement: Section 
401.600 requires that projects be marked 
down to market rents within 12 months 


date after 


January 1, 1998. The intent of this 
provision is to ensure timely processing 
of requests for restructuring and that the 
properties will not default on their FHA 
insured mortgages during the 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 


Date Granted: July 14, 2005. 
Reason Waived: The projects listed 


above were not assigned to the 
participating administrative entities 
(PAEs) in a timely manner or the 
restructuring analysis was unavoidably 


delayed due to no fault of the owner. 


Contact: Norman Dailey, Office of 
Affordable Housing Preservation, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 8371. 


e Regulation: 24 CFR 401.600. 

Project/Activity: The following 
projects requested waivers to the 12- 
month limit at above-market rents (24 
CFR 401.600): 


State 


07335459 
06444112 
01257312 
11835117 
04235013 
05655029 
10144803 
04335297 
05335016 
11335075 


11544138 
08335033 
11344016 


GARY NSA V 


FOWLER APARTMENTS 


GULFWAY TERRACE APTS . 


James Alston Houses 
JAMES B MILAM 
KENMORE VILLAGE 


LAGOON STREET HOMES 


LIGGINS TOWER . 


IN 
IN 


ORCHARD TERRACE II 
PARK VIEW TERRACE 
PEPPERTREE ACRES 


QUINCY GENEVA, GRANITE #11B 


Shelton Gardens .... 


SOUTH PARK VILLAGE 


TOURAINE APARTMENTS 


Villa San Benito 


of their first expiration 


restructuring process. 


Nature of Requirement: Section 
401.600 requires that projects be marked 
down to market rents within 12 months 


date after 


January 1, 1998. The intent of this 
provision is to ensure timely processing 
of requests for restructuring and that the 
properties will not default on their FHA 
insured mortgages during the 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 


Date Granted: September 2, 2005. 
Reason Waived: The projects listed 


above were not assigned to the 
participating administrative entities 
(PAEs) in a timely manner or the 
restructuring analysis was unavoidably 


delayed due to no fault of the owner. 


Contact: Norman Dailey, Office of 
Affordable Housing Preservation, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 


e Regulation: 24 CFR 401.600. 

Project/Activity: The following 
projects requested waivers to the 12- 
month limit at above-market rents (24 
CFR 401.600): 


FHA No. 


08144035 


Mt. Zion AME Ii 


Blue Water Garden Apartments 
Creekwood Village Apartments .... 
Georgian Arms Apartments 
Gulfway Terrace Apartments 


Northwood Apartments 


Northwood Village 


ST. FRANCIS COURT 


Winnsboro Homes 


8757 
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Nature of Requirement: Section 
401.600 requires that projects be marked 
down to market rents within 12 months 
of their first expiration date after 
January 1, 1998. The intent of this 
provision is to ensure timely processing 
of requests for restructuring and that the 
properties will not default on their FHA 
insured mortgages during the 
restructuring process. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 30, 2005. 

Reason Waived: The projects listed 
above were not assigned to the 
participating administrative entities 
(PAEs) in a timely manner or the 
restructuring analysis was unavoidably 
delayed due to no fault of the owner. 

Contact: Norman Dailey, Office of 
Affordable Housing Preservation, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000; telephone 
(202) 708-0614, ext. 8371. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: Gulfport Manor, 
Gulfport, MS, Project Number: 065— 
EE031/MS26—S001-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendinent of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 25, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Alison House, 
Lansing, MI, Project Number: 047— 
HD029/MI33—Q021-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 26, 2005. 

-Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 


Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Wren’s Way, 
Wooster, OH, Project Number: 042- 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Pecan Valley 
Apartments, Bono, AR, Project Number: 
082—EE165/AR37—S041-005. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, - 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Great Falls, Montana 
Supportive Housing Development, Great 
Falls, MT, Project Number: 093—HD018/ 
MT99-Q031-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 27, 2005. 

Reason Waived: The project is 
economically designed and comparable 


in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 


from other sources. + 


Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Rivercrest Commons, 
Amsterdam, NY, Project Number: 014— 
HD119/NY06—Q031-—009. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 27, 2005. 

Reason Waived: The project is 
economically designed and comparable | 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: ABC Apartments, El 
Sobrante, CA, Project Number: 121- 
HD077/CA39-Q031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 28, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: College Park Towers 
II, Orlando, FL, Project Number: 067— 
EE125/FL29—S031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 
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Date Granted: July 29, 2005. 
Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Bozeman, Montana 
Supportive Housing Development, 
Bozeman, MT, Project Number: 093- 
HD017/MT99-Q031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 29, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
_ Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: Harvey II, Harvey, IL, 
Project Number: 071—EE174/IL06—S021- 
002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 29, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Garber Manor, 
Staunton, VA, Project Number: 051- 
EE083/VA36—S011-006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 


amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 29, 2005. 

Reason Waived: The project is 


- economically designed and comparable 


in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: St. Matthew Manor, 
Raynel, LA, Project Number: 064— 
HD081/LA48—Q031-007. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 


. funds prior to initial closing. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 2, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: Indian Creek 
Apartments, Council Bluffs, LA, Project 
Number: 074—HD026/IA05—Q031-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 2, 2005. 

Réason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.100(d). 


Project/Activity: Bridgeway Kewanee 
Housing, Kewanee, IL, Project Number: 
072—HD135/ILO06—Q031-011. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 2, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 

-Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Keygate Manor, 
Toledo, OH, Project Number: 042- 
EE159/OH12-S031-012. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 


‘funds prior to initial closing. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 3, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: Seniors at Hegemon, 
Columbus, OH, Project Number: 043-— 
EE085/OH16-—S021-006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 3, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding — 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
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and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Garden Way 
Apartments, Hermitage, PA, Project 
Number: 033—EE119/PA28—S041-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
_ amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 5, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Pensacola Retirement 
Village IV, Pensacola, FL, Project 
Number: 063—EE035/FL29-S031-014. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, ° 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 5, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Goodwill Industries 
Housing II, Grand Island, NE, Project 
Number: 103—HD031/NE26—Q031-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 10, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 


Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Mary Lee Flagship, 
Austin, TX, Project Number: 115- 
EE068/TX59-—S031-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 12, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 


-and Urban Development, 451 Seventh 


Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Garber Manor III, 
Staunton, VA, Project Number: 051-— 
EE089/VA36-S021-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. ~ 

Granted by: Brian D. Méntgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 12, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Donald W. Kent 
Residence, Northlake, IL, Project 
Number: 071—EE187/IL06—S031-009. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 17, 2005. 

Reason Waived: The project is 
economically designed and comparable 


in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Miracle Village, 
Tallahassee, FL, Project Number: 063- 
EE034/FL29—S031-013. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 17, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 


Administration, Department of Housing - 


and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Parker Run, 
Montross, VA, Project Number: 051- 
EE102/VA36—S031-—006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—. 
Federal Housing Commissioner. 

Date Granted: August 18, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar prejects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Quaker Estates I, 
Portsmouth, RI, Project Number: 016- 
EE053/RI43—S031-004. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 
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Date Granted: August 22, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Maplewood Estates, 
‘Stockton, MO, Project Number: 084-— 
EE061/MO16-—S041-004. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 24, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- . 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: AHEPA 192-III 
Apartments, Ankeny, IA, Project 
Number: 074—EE042/IA05—S031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 25, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. ° 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Sioux Falls VOA 
Group Home, Sioux Falls, SD, Project 
Number: 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 25, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: Volunteers of 
America Wildflower Estates, Sioux 
Falls, SD, Project Number: 091—HD010/ 
SD99-Q021-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 25, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Melissa Anne Hanger 
Apartments, Topeka, KS, Project 
Number: 102—HD035/KS16—Q031-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Elm Court I, 
Princeton, NJ, Project Number: 035- 
EE048/NJ39-—S031-004. 


Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: TBD—21st 
Association Properties, West se 
Springfield, MA, Project Number: 023- 
HD196/MA06-—Q031-004. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 


- amount of the approved capital advance 


funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

Regulation: 24 CFR 891.100(d). 

Project/Activity: Bozeman Senior 
Housing Inc., Bozeman, MT, Project 
Number: 093—EE015/MT99-—S031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 


Office of Housing Assistance and Grant 


Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 
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e Regulation: 24 CFR 891.100(d). 

Project/Activity: Deltona Gardens, 
Deltona, FL, Project Number: 067— 
HD087/FL29—Q021-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: Indian Creek 
Apartments, Council Bluffs, LA, Project 
Number: 074—HD026/IA05—Q031-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the - 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 30, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: NCR Deer Park, Deer 
Park, WA, Project Number: 171—EE019/ 
WA19-S031-006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 


Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: St. Mary Magdalene 
Apartments, New Iberia, LA, Project 
Number: 064—EE156/LA48—S031-010. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: National Church 
Residences of Latrobe Senior Housing, 
Latrobe, PA, Project Number: 033- 


Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh. 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: North Community 
Housing, Columbus, OH, Project 
Number: 043—EE097/OH16-S031-007. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 


and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 


Administration, Department of Housing| 


and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Saugatucket Springs, 
South Kingstown, RI, Project Number: 
016—EE048/RI43-S021-005. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, . 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. © 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Oberlin—VOA 
Living Center, Oberlin, LA, Project 


Number: 064-HD080/LA48-Q031-006. 


Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 9, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: Casa de Corazones, 
LaCruces, NM, Project Number: 116— 
HD020/NM16-—Q021-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 


amount of the approved capital advance . 


funds prior to initial closing. 
Granted by: Brian D. Montgomery, 

Assistant Secretary for Housing— 

Federal Housing Commissioner. 
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Date Granted: September 9, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
. all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 
Project/Activity: Villa Regina, West 
Palm Beach, FL, Project Number: 066— 

EE086/FL29—S011-010. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 

. Federal Housing Commissioner. 

Date Granted: September 9, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Everyday Living, 
Washington, PA, Project Number: 033- 
HD088/PA28—Q041-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 12, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Westerly Courts, 
Westerly, RI, Project Number: 016— 
HD041/RI43—Q021—006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 12, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: St. George Housing 
Corporation, Superior, WI, Project 
Number: 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 12, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, — 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 


Administration, Department of Housing 


and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Von Bora Place, 
Titusville, PA, Project Number: 033-— 
EE124/PA28-S04 1-006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

_Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 12, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Old Middleton Road 
Apartments, Madison, WI, Project 
Number: 075—HD082/WI39—Q041-001. 


Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 13, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Waukegan 
Supportive Housing, Waukegan, IL, 
Project Number: 071—HD038/IL06— 
Q031-007. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 15, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 


' Administration, Department of Housing 


and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: Coventry Place, 
Bloomfield, CT, Project Number: 017— 
EE081/CT26—-S031—-006. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 15, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 
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e Regulation: 24 CFR 891.100(d). 

Project/Activity: St. Pius Place, 
Cincinnati, OH, Project Number: 046— 
EE065/OH10-S021-004. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 19, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Pigeon Creek I, 
Wooster, OH, Project Number: 042- 
EE163/OH12-S031-016. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 19, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Providence Senior 
Housing, San Francisco, CA, Project 
Number: 121—-EE164/CA39-S031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. © 

Date Granted: September 19, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 

- Office of Housing Assistance and Grant 


Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Winfield Good 
Samaritan Housing, Winfield, KS, 
Project Number: 012—EE027/KS16- 
$031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 20, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: AHEPA 58-II 
Apartments, Wethersfield, CT, Project 
Number: 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 26, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 


Contact: Willie Spearmon, Director, _ 


Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: Mountain Vistas II, 
Redding, CA, Project Number: 136— 
EE069/CA30-—S031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 27, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 


and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Mar Vista House, 
Oceanside, CA, Project Number: 12 
HD027/CA33—Q021-003. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 27, 2005. 

Reason Waived: The project is 
economically designed and comparable 


_ in cost to similar projects in the area, 


and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- . 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Little Falls Landing, 
Windham, ME, Project Number: 024— 
EE072/ME36-—S031-001. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 28, 2005. 

Reason Waived: The project is 
economically designed and comparable 
in cost to similar projects in the area, 
and the Sponsor/Owner has exhausted 
all efforts to obtain additional funding 
from other sources. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d) and 
24 CFR 891.165: : 

Project/Activity: Kansas Supportive 
Housing, Kansas City, KS, Project 
Number: 084—HD042/KS16—Q021-002. 

Nature of Requirement:.-Section 
891.100(d) prohibits amendment of the 


amount of the approved capital advance 


funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
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advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 25, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner required 
additional time to resolve issues dealing 
with the site owner and access to the 
site. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 


¢ Regulation: 24 CFR 891.100(d) and 
24 CFR 891.165. 

Project/Activity: Hillside III, Vineyard 
Haven, MA, Project Number: 023-— 
EE134/MA06—S011-—006. 

_ Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. ~ 

Date Granted: September 1, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner required 
additional time to locate a general 
contractor-and to resolve many zoning 
issues. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d) and 
24 CFR 891.165. 

Project/Activity: Aidylberg I, Oak 
Bluffs, MA, Project Number: 023-— 
EE160/MA06-—S021-011. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 


advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD on a 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 
Reason Waived: The project is 
economically designed and comparable 

to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner needed 
additional time to secure secondary 
financing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d) and 
24 CFR 891.165. 

Project/Activity: Aidylberg I, Oak 
Bluffs, MA, Project Number: 023- 
EE135/MA06—S011-007. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 4 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 9, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner needed 
additional time to secure secondary 
financing. 

Contact: Willie Spearmon, Director, 
Qffice of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d) and © 
24 CFR 891.165. 

Project/Activity: Greendale Residence, 
Needham, MA, Project Number: 023— 
HD190/MA06-—Q021-008. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 


24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 9, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner needed 
additional time to secure secondary 
financing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.100(d) and 
24 CFR 891.165. 

Project/Activity: Vista Villas, 
Pasadena, TX, Project Number: 114— 
HD023/TX24—Q021-002. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD on a 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 9, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner needed 
additional time to secure secondary 
financing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.165 and 24 
CFR 891.100(d). 

Project/Activity: Ozzie Wilson 
Residences, Brooklyn, NY, Project 
Number: 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD on a 
case-by-case basis. 
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Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 15, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other 
sources. The Sponsor/Owner needed 
additional time to secure a contractor 
and to seek secondary financing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165 and 24 
CFR 891.100(d). 

Project/Activity: Beatrice Castiglia 
Catullo Residence, Bronx, NY, Project 
Number: 012—EE327/NY36-S021-008. 

Nature of Requirement: Section 
891.100(d) prohibits amendment of the 
amount of the approved capital advance 
funds prior to initial closing. Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 27, 2005. 

Reason Waived: The project is 
economically designed and comparable 
to similar projects in the area, and the 
Sponsor/Owner has exhausted all efforts 
to obtain additional funding from other. 
sources. The Sponsor/Owner needed 
additional time to address site 
remediation issues. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Deltona Gardens, 
Deltona, FL, Project Number: 067- 
HD087/FL29—Q021-001. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 27, 2005. 

Reason Waived: The Sponsor/Owner 
needed additional time to prepare for 
initial closing. 


Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Sky Forest Acres, 
South Lake Tahoe, CA, Project Number: 
136—HD014/CA30—Q011-001. 

Nature of Requirement: Section 


891.165 provides that the duration of 


the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 28, 2005. 

Reason Waived: The Sponsor/Owner 
needed additional time to work on 
design changes and to prepare for initial 
closing. 

* Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Faith Village, 
Houston, TX, Project Number: 114—- 
EE096/TX24—S021-001. 

‘Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 28, 2005. 

Reason Waived: The Sponsor/Owner 
needed additional time to prepare for 
initial closing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing, 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

¢ Regulation: 24 CFR 891.165. 

Project/Activity: VOA Sandusky, 
Sandusky, OH, Project Number: 042— 

Nature of Requirement: Section 
891.165 provides that the duration of | 
the reservation of the capital advance is 
18 months from the date of issuance 
with limited exceptions up to 24 
months, as approved by HUD on a case- 
by-case basis. - 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 


Date Granted: September 1, 2005. 

Reason Waived: The Sponsor/owner 
needed additional time to obtain an 
easement for the project. : 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 


Administration, Department of Housing © 


and Urban Development, 451 Seventh 
Street, SW., Washington, DC: 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Faith Residence 
Apartments, Belle Plaine, MN, Project 
Number: 092—HD059/MN46-Q021-004. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 8, 2005. 

Reason Waived: The Sponsor/Owner 
needed additional time to revise the 
building plans. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Anixter Village, 
Chicago, IL, Project Number: 071- 
HD128/IL06—Q02 1-006. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 9, 2005. 

Reason Waived: Additional time was 
needed to issue the firm commitment 
application. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 
Project/Activity: LSS Housing Eau 
Claire, Eau Claire, WI, Project Number: 

075—HD080/WI39—Q031-005. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 
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Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 15, 2005. 

Reason Waived: Additional time was 
needed to issue the firm commitment 
application. 

Contact: Willie Spearmon, Director, 


Office of Housing Assistance and Grant ~ © 


Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Willow Bend Creek 
Apartments, Fort Worth, TX, Project 
Number: 113—HD020/TX21—Q021-001. 

Nature of Requirement: Section 
891.165 provides that the duration of 
_ the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 19, 2005. 

Reason Waived: The Sponsor/Owner 
needed additional time to review the 
new plans for the project. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410-— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. ~ 

Project/Activity: Fayette Hills Unity, 
Oak Hill, WV, Project Number: 045- 
HD033/WV15—Q011-—001. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 19, 2005. 

Reason Waived: Additional time was 
needed to process the revised firm 
commitment application. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: La Palma 
Apartments, Miami, FL, Project 
Number: 066—EE093/FL29-S21-014. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 


advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD on a 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 22, 2005. 
Reason Waived: The Sponsor/Owner 
needed additional time to finalize the 
plans and to secure secondary 
financing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Apple Grove II 
Apartments, Lisbon, OH, Project 
Number: 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved-by HUD on a 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 26, 2005. 

Reason Waived: Additional time was 
needed for HUD to process the firm 
commitment application and to prepare 
for initial closing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410— 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.165. 
Project/Activity: Villa Regina, West 
Palm Beach, FL, Project Number: 066— 

EE086/FL29—S011—010. 

Nature of Requirement: Section 
891.165 provides that the duration of 
the fund reservation of the capital 
advance is 18 months from the date of 
issuance with limited exceptions up to 
24 months, as approved by HUD ona 
case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary-for Housing— 
Federal Housing Commissioner. 

Date Granted: September 27, 2005. 

Reason Waived: The Sponsor/Owner 


_ needed additional time to re-bid the 


construction contract, obtain revised 
cost analysis and to secure secondary 
financing. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 


e Regulation: 24 CFR 891.205. 

Project/Activity: Northwood Elderly 
Housing, Northwood, NH, Project 
Number: 

Nature of Requirement: Section 
891.205 requires Section 202 Owners to 
have tax-exempt status under Section 
501(c)(3) or (c)(4) of the Internal 
Revenue Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 28, 2005. 

Reason Waived: The required tax- 
exemption ruling from IRS was not 
received for the Owner in time for the 
scheduled initial closing of the project. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.205. 

Project/Activity: Housing 
Opportunities, Bayshore, NY, Project - 
Number: 012—HD118/NY36—Q031-003. 

Nature of Requirement: Section 
891.205 requires Section 202 Owners to 
have tax-exempt status under Section 
501(c)(3) or (c)(4) of the Internal 
Revenue Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 28, 2005. 

Reason Waived: The required tax- 
exemption ruling from IRS was not 
received for the Owner in time for the 
scheduled initial closing of the project. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.310(b)(1) 
and (b)(2). 

Project/Activity: Share XI, Medford, 
NY, Project Number: 012—HD116— 
NY36-Q031-001. 

Nature of Requirement: Section 
891.310(b)(1) and (b)(2) requires that all 
entrances, common areas, units to be 
occupied by resident staff, and 
amenities must be readily accessible to 
and usable by persons with disabilities. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 23, 2005. 

Reason Waived: The project consists 
of acquisition and rehabilitation of five 
single-family structures to be used as 
group homes for independent living for 
persons with chronic mental illness. 
One home will be made fully accessible, 
which will result in the total project 
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meeting the accessibility requirements 
under section 504 of the Rehabilitation 
Act of 1973. 

Contact: Willie Spearmon, Director, 
Office of Housing Assistance and Grant 
Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.310(b)(1) 
and (b)(2). 

Project/Activity: Housing 
Opportunities, Bayshore, NY, Project 
Number: 012—HD118/NY36—-Q031-003. 

Nature of Requirement: Section 
891.310(b)(1) and (b)(2) requires that all 
entrances, common areas, units to be 
occupied by resident staff, and 
amenities must be readily accessible to 
and usable by persons with disabilities. 

‘Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: September 29, 2005. 

Reason Waived: The project consists 
of two group homes for independent 
living for persons with chronic mental 
illness. One home will be made fully 
accessible, which will result in the total 
project meeting the accessibility 
requirements under section 504 of the 
Rehabilitation Act of 1973. 

Contact: Willie Spearmon, Director, 


Office of Housing Assistance and Grant — 


Administration, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410- 
8000, telephone (202) 708-3000. 

e Regulation: 24 CFR 891.410(c). 

Project/Activity: Parker Heights 
Apartments, Parker, Pennsylvania, FHA 
Project Number 033-EE019. 

Nature of Requirement: HUD 
regulations at 24 CFR 891 require 
occupancy to be limited to Very Low 
Income elderly persons (i.e., households 
composed of one or more persons at 
least one of whom is 62 years of age at 
the time of initial occupancy). 
Regulations also require that an owner 
is to determine the eligibility in 
selecting tenants. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 29, 2005. 

Reason Waived: The Assistant 
Secretary for Housing granted waiver of 
this request based on the project's 
difficulty in maintaining full 
occupancy. This is a 27-unit property 
located in a very rural area with few 
conveniences for senior citizens. There 
are currently 7 vacant units with one 
notice to vacate. While nearby Housing 
Authorities have persons on their 
waiting lists who are age/income 
eligible, they are not interested in 


moving to Parker Heights. Management . 
has continued to aggressively market the 
property but the property is still 
experiencing occupancy problems. This 
waiver will allow the property to rent to 
persons who are at the low-income © 
limits between 51 and 80 percent of area 
median income, and to persons who are 


near-elderly, between the ages of 50 and” 


62. This will allow the owner flexibility 
in renting these vacant units and 
perhaps start a waiting list. 

Contact: Beverly J. Miller, Director, 
Office of Asset Management, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) extension 2598. 


e Regulation: 24 CFR 891.410(c). 

Project/Activity: Chestnut Manor 
Apartments, Weirton, West Virginia, 
FHA Project Number 045—HD032. 

Nature of Requirement: HUD 
regulations at 24 CFR 891 require 
occupancy to be limited to Very Low 
Income elderly persons (i.e., households 
composed of one or more persons at 
least one of whom is 62 years of age at 
the time of initial occupancy). 
Regulations also require that an owner 
is to determine the eligibility in 
selecting tenants. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: July 29, 2005. 

Reason Waived: The Assistant 
Secretary for Housing granted this 
waiver to alleviate current vacancy 
problems. This 20-unit property has a 
Section 811 Capital Advance for the 
disabled and subsidized 100 percent 
through a Project Rental Assistance 
Contract. The property was granted 
occupancy in 2004 and has still not 
reached 97 percent occupancy. Due to 
market problems, the property has 
experienced a vacancy rate of at least 47 
percent since initial occupancy. There 
are currently 8 vacancies. The ~~ 
management agent continues to work 
closely with community organizations, 
as well as advertise through the media 
to attract very low-income persons with 
disabilities. This waiver allows the 
owner to permit admission of lower- 
income applicants when there are no 
very-low income applicants to fill 
vacancies. This waiver will allow the 
property additional flexibility in 
attempting to rent vacant units and 
perhaps start a waiting list. 

Contact: Beverly J. Miller, Director, 
Office of Asset Management, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-3730, ext. 2598. 


¢ Regulation: 24 CFR 891.410(c). 

Project/Activity: The Oaks, Gary, West 
Virginia, FHA Project Number 045-— 
EE014. 

Nature of Requirement: HUD 
regulations at 24 CFR 891 requires 
occupancy to be limited to Very Low 
Income elderly persons (i.e., households 
composed of one or more persons at 
least one of whom is 62 years of age at 
the time of initial occupancy). 
Regulations also require that an owner 
is to determine the eligibility in 
selecting tenants. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing— 
Federal Housing Commissioner. 

Date Granted: August 30, 2005. 

Reason Waived: The Assistant 
Secretary for Housing granted this 
waiver to alleviate the current 
occupancy problem at this project. This 
is a 16-unit property with 15 of its units 
covered under a Project Rental 
Assistance Contract. There are currently 
13 vacant units. The project has not 
reach 97 percent occupancy since it was 
granted occupancy in August 2004. The 
property owner continues to 
aggressively advertise and market the 
property. The Housing Authority of 
Mingo County has advised they have. 
approximately 1,100 persons on their 
waiting list with only three of those 
eligible for the Oaks. This waiver will 
permit admission of lower-income 
(persons with incomes between 50 and 
80 percent of median income) elderly 
applicant when there are no very-low 
income elderly applicants to fill 
vacancies. Current occupancy levels 
will not support operations of the 
project. This waiver will allow 
additional flexibility in renting up 


vacant units and perhaps start a waiting . 


list. 

Contact: Beverly J. Miller, Director, 
Office of Asset Management, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-7000, telephone 
(202) 708-3730, ext. 2598. 


Ill. Regulatory Waivers Granted by the 
Office of Public and Indian Housing 


For further information about the 
following regulatory waivers, please see 
the name of the contact person that 
immediately follows the description of 
the waiver granted. 


e Regulation: 24 CFR 902.40. 

Project/Activity: Hamtramck Housing 
Authority (MI004) Hamtramck, MI, 

Nature of Requirement: The objective 
of the Management Operations Indicator 
of the Public Housing Assessment 
System (PHAS) is to measure certain 
key management operations and 
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responsibilities of a public housing 
agency (PHA) or the purpose of 
assessing the PHA’s management 
operations capabilities. The PHA is 
required to submit its management 
operations certification within two 
months after the PHA’s fiscal year end. 
The PHA requested a waiver of the 
submission due date. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 17, 2005. 

Reason Waived: The PHA’s 
management operations certification 
was submitted timely, but was rejected 
because someone other than the 
Executive Director (ED), who was 
removed from office, submitted it. The 
PHA justified the reason for the removal 
of the ED, and the problems 
encountered during the transition. The 
PHA was granted a waiver of the 
submission due date to resubmit its 
management operations certification. 

Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410- 
5000, telephone (202) 475-8574. 


e Regulation: 24 CFR 902.30. 
_ Project/Activity: Housing Authority of 
the City of Orange (TX037), Orange, TX. 
Nature of Requirement: The 
regulation at 24 CFR 902.30 establishes 
that the audited financial statements be 
submitted no later than nine months 
after the PHA’s fiscal year end, in 
accordance with the Single Audit Act 
and OMB Circular A—133. The PHA 
requested a 30-day extension of the due 
date to submit its audited financial data. 
Granted By: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 
Date Granted: August 17, 2005. 
Reason Waived: The PHA’s auditor 
was able to complete two of the three 
submission steps on the evening of June 
30, 2005, but when the PHA attempted 
to electronically file the audited 
submission, it encountered system 
problems, and could not access the 
system to electronically file the audited 
submission. The PHA documented 
through screen shots the access and 
system problems encountered. The PHA 
attempted to submit its audited 
financial submission on time and the 
documentation provided gave evidence 
that the circumstances surrounding the 
failure to’complete the submission were 
unusual and beyond the PHA’s control. 
Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 


Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410- 
5000, telephone (202) 475-8574. 
e Regulation: 24 CFR 902.30. 
Project/Activity: Housing Authority of 


New Orleans (LA001), New Orleans, LA. 


Nature of Requirement: The 
regulation at 24 CFR 902.30 establishes 
that the audited financial statements be 
submitted no later than nine months 
after the housing authority’s (HA) fiscal 
year end, in accordance with the Single 
Audit Act and OMB Circular A-133. 
The PHA requested a waiver of the 
audited financial submission due date 
because of complex financial - 
transactions and other mitigating 
circumstances including eight complex 
mixed finance transactions, and change 
in accounting methods. 

Granted By: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 30, 2005. 

Reason Waived: The circumstances 
surrounding the submission were 
unusual and beyond the PHA’s control. 
The PHA staff was unfamiliar and 
inexperienced with mixed finance 
transactions and accounting procedures. 
The PHA was granted thirty days to 
complete and resubmit the audited 
financial information. 

Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410- 
5000, telephone (202) 475-8574. 


e Regulation: 24 CFR 902.30. 

Project/Activity: Dallas Housing 
Authority (TX009), Dallas, TX. 

Nature of Requirement: The 
regulation at 24 CFR 902.30 establishes 
that the Audited financial statements be 
submitted no later than nine months 
after the housing authority’s (HA) fiscal 
year end, in accordance with the Single 
Audit Act and OMB Circular A—133. 
Due to an unforeseen issue, the PHA 
had to reissue its 2003 annual financial 
audit before issuing its 2004 
Comprehensive Annual Financial 
Report. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 28, 2005. 

Reason Waived: An unforeseen issue 
that was not identified at the time of the 
engagement contract, pertaining to the 
accelerated depreciation related to the 
demolition of an apartment project, 
caused the current auditors to require 
re-issuance of the PHA’s 2003 annual 
financial audit from the prior audit firm. 


Due to this unforeseen issue, the PHA 
had to reissue its 2003 annual financial 
audit before issuing its 2004 
Comprehensive Annual Financial 
Report. The PHA received an extension 
of the due date to October 28, 2005, to 
complete and submit the audited 
financial information. 

Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410- 
5000, telephone (202) 475-8574. 

e Regulation: CFR 982.505(c)(3). 

Project/Activity: Longmont Housing 
Authority (LHA), Longmont, CO. The 
LHA requested a waiver of payment 
standard (PS) requirements to permit it 
to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 28, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the LHA to both 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Olathe Housing 
Authority (OHA), Olathe, KS. The OHA 
requested a waiver of payment standard 
(PS) requirements to permit it to 
implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
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on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective . 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 28, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the OHA to both 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart F of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Housing Authority of 
Winston-Salem (HAWS), Winston- 
Salem, NC. The HAWS requested an 
exception to the 25 percent cap on the 
number of units that can have PBA 
attached in a building to permit it to 
attach PBA to 28 units at Happy Hills 
Gardens. 

Nature of Requirement: Section II 
subpart F of the initial guidance 
requires that not more than 25 percent 
of the dwelling units in any building 
may be assisted under a housing 
assistance payments (HAP) contract for 
PBA except for dwelling units that are 
specifically made available for elderly 
families, disabled families and families 
receiving supportive services. Until 
regulations are promulgated regarding 
the category of families receiving 
supportive services, Headquarters has 
been authorizing implementation of this 
aspect of the law on a case-by-case 
basis. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 27, 2005. 

Reason Waived: An exception to the 
25 percent cap was granted since, _ 
through partnerships developed in 
conjunction with the development of a 
HOPE VI Community and Supportive 
Services plan, a full array of supportive 


services will be provided based on the 
individual family’s case management 
assessment. The following supportive 
services will be available through these 
partnerships: employment assistance; 
entrepreneurship training; childcare, 
and transportation. The partners 
include: Winston-Salem Transit 
Authority; Goodwill Industries; 
Workforce Development Board; Forsyth 
County Department of Social Services; 
Forsyth Technical Community College; 
Forsyth Technical Community College 


* Small Business Center; and the 


Winston-Salem Urban League. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410-— 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(d). 

Project/Activity: Chicago Housing 
Choice Voucher Program (CHAC), 
Chicago, IL. The CHAC is requesting 
approval! of a special exception payment 
standard that exceeds 120 percent of the 
fair market rent as a reasonable 
accommodation for a housing choice 
voucher holder’s disability. 

Nature of Requirement: 24 CFR 
982.505(d) allows a PHA to approve a 
higher payment standard within the 
basic range for a family that includes a 
person with a disability as a reasonable 
accommodation in accordance with 24 
CFR part 8. ‘ 

Granted by: Michael Liu, Assistant 
Secretary for Public and Indian 
Housing. 

Date Granted: July 25, 2005. 

Reason Waived: Approval of the 
waiver was granted to allow a disabled 
housing choice voucher holder to 
continue to remain in her current unit 
because it is in close proximity of the 
services she utilizes and so she can live 
independently. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Rochester Housing 
Authority (RHA), Rochester, NY. The 
RHA requested a waiver of payment 
standard (PS) requirements to permit it 
to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 


during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. ; 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 22, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the RHA to both 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Chicago Housing 
Authority (CHA), Chicago, IL. The CHA. 
requested an exception to the 
deconcentration requirements to permit 
it to attach PBA to 50 units in Cleveland 
Tower. The project is located in census 
tract 819 that has a poverty rate of 66.1 
percent. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. : 

Granted by: Paula O. Blunt, General 


-Deputy Assistant Secretary for Public 


and Indian Housing. 

Date Granted: July 22, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since in the prior six months, 
nine properties in the census tract have 
sold for prices ranging from $326,000 to 
$919,000 with an average sales price of 
$553,722. Across the street from the 
western boundary of the census tract 
and two blocks west of Cleveland Tower 
are two new developments, Domain 


- 
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Lofts and River Village. The average © 
sales price for a unit in Domain Lofts is 
$613,770 and $650,000 is the average 
sales price for a unit in River Village. 
This housing activity is consistent with 
the goal of deconcentrating poverty and 
expanding housing and economic 
opportunities. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Chicago Housing 
Authority (CHA), Chicago, IL. The CHA 
requested an exception to the 
deconcentration requirements to permit 
it to attach PBA to 39 units in the 
Washington Park Single Room 
Occupancy project. The project is 
located in census tract 3818 that has a 
poverty rate of 49.8 percent. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 22, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since the project is located in a 
HUD-designated Enterprise Zone. The 
purpose of establishing*Enterprise 
Zones is to open new businesses, and 
create jobs, housing, and new 
educational and healthcare 
opportunities for thousands of . 
Americans. The goals of an Enterprise 
Zone are consistent with the goal of 
deconcentrating poverty and expanding 
housing and economic opportunities. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 


Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: New York Division of 
Housing and Community Renewal 
(NYDHCR), Newburgh, NY. The 
NYDHCR requested an exception to the 
deconcentration requirements to permit 
it to attach PBA to 20 single-family 
homes that comprise the Lander Street 
Project. The project is located in census 
tract 4 that has a poverty rate of 36.7 
percent. 

Nature of Requirement: Section Il 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 20, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since the project is located in 
the Kingston-Newburgh’s HUD- 
designated Enterprise Community. The 
purpose of establishing enterprise 
communities is to open new businesses, 
and create jobs, housing, and new 
educational and healthcare 
opportunities for thousands of 
Americans. The goals of an enterprise 
community are consistent with the goal 
of deconcentrating poverty and 
expanding housing and economic 
opportunities. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart F of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance Program; Initial Guidance. 

Project/Activity: Massachusetts 
Department of Housing and Community 
Development (DHCD), Boston, MA. The 
DHCD requested an exception to the 25 
percent cap on the number of units in 
a building that can have PBA attached 
to permit it to attach PBA to 15 units at 
the Earle Street project. 

Nature of Requirement: Section II 
subpart F of the initial guidance 
requires that unless waived, no more 
than 25 percent of the dwelling units in 
any building may be assisted under a 
housing assistance payments (HAP) 
contract for PBA except for dwelling 
units that are specifically made 


available for elderly families, disabled 
families and families receiving 
supportive services. Until regulations 
are promulgated regarding the category 
of families receiving supportive 
services, Headquarters is authorizing 
implementation of this aspect of the law 
on a case-by-case basis. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 17, 2005. 

Reason Waived: Approval of an 
exception to the unit cap was granted 
based on the nature of the services 
families would receive. The services 
families will receive focus on obtainiag 
and retaining financial and medical 
benefits, behavior assessments, 
transportation, and eviction prevention. 

Contact: Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 


e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Housing Authority of 
Christian County (HACC), Pana, IL. The 
HACC requested a waiver of payment 
standard (PS) requirements to permit it 
to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts © 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 15, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the HACC to 
both manage its Housing Choice 
Voucher program within allocated 
budget authority and avoid the 
termination of HAP contracts due to 
insufficient funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 


8772 


Federal Register/Vol. 71, No. 33/Friday, February 17, 2006/ Notices 


Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Providence Housing 
Authority (PHA), Providence, RI. The 
PHA requested a waiver of payment 
standard (PS) requirements to permit it 
to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General | 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 15, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the PHA to both 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Housing Authority of 
the City of Martinsburg (HACM), 
Martinsburg, WV. The HACM requested 
a waiver of payment standard (PS) 
requirements to permit it to implement 
reduced PSs earlier than required to 
avoid termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 15, 2005. 


Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the HACM to 
both manage its Housing Choice 
Voucher program within allocated 
budget authority and avoid the 
termination of HAP contracts due to 
insufficient funding. 

_ Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: 24 CFR 983.51(a), (b) 
and (c) and 983.7(f)(2)(ii), Section IT 
subpart E of the January 16, 2001, 
Federal Register notice, Revisions to 
PHA Project-Based Assistance (PBA) 
Program; Initial Guidance, and 24 CFR 
983.203(a)(3). 

Project/Activity: Peoria Housing 
Authority (PHA), Peoria, IL. The PHA 
requested a waiver of the competitive 
selection requirements, an exception to 
the deconcentration requirements and a 
waiver of waiting list requirements to 
permit it to attach PBA to six units in 
the second phase of River West South, 
a HOPE VI project. 

Nature of Requirement: Sections 
983.51(a), (b) and (c) and 983.7(f)(2)(ii) 
require that the public housing agency 
(PHA) adopt a written policy 
establishing competitive procedures for 
selection of owner proposals and, if the 
PHA submits a proposal for units it 
owns, the HUD field office makes the 
selection in accordance with the PHA’s 
unit selection policy. Section II subpart 
E of the initial guidance requires that in 
order to meet the Department’s goal of 
deconcentration and expanding housing 
and economic opportunities, the 
projects must be in census tracts with 
poverty rates of less than 20 percent. 
The regulation at 24 CFR 983.203(a)(2) 
states that if a PHA opts to have a 
separate PBA waiting list, it may use a 
single waiting list for all PBA projects 
or may use a separate PBA waiting list 
for an area not smaller than a county or 
municipality. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 15, 2005. 

Reason Waived: Competitive selection 
of owner proposals was waived since 
the project, with the Peoria Housing 
Authority as developer, was 
competitively selected by the 
Department to receive a HOPE VI grant 
to redevelop the former Warner Homes 
and the surrounding area. An exception 


to the deconcentration requirements 
was granted since there will be a 
decrease of 174 assisted units in the 
census tract. A waiver of the waiting list 
requirements was approved since 
Section 8(0)(13)(J) of the U.S. Housing 
Act of 1937 as amended, allows, subject 
to a PHA’s waiting list policies and 
selection preferences, the maintenance 
of separate waiting lists for PBA 
structures as long as all families on the 
PHA’s waiting list for both tenant-based 
assistance and PBA can place their 
names on any of the separate PBA 
waiting lists. The PBA program 
proposed rule published in the Federal 
Register on March 18, 2004, addressed 
the implementation of this aspect of the 
law by allowing PHAs to use separate 


waiting lists for PBA units. 


Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Housing Authority of 
the City of Hartford (HACH), Hartford, . 
CT. The HACH requested an exception 
to the initial guidance for the 
Community Renewal Team project that 
is located in a census tract with a 
poverty rate greater than 20 percent. 

Nature of Requirement: Section II 
subpart E requires that all new project- 
based assistance agreements or HAP 
contracts be for units in census tracts 
with poverty rates of less than 20 
percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 15, 2005. 

Reason Waived: Approval of the 
exception for deconcentration was 
granted since the PBA units would be 
located in an area in which major 
economic development projects are 
under construction including a 
shopping center, first time homebuyers 
assistance for 26 units, and social 
services programs focusing on 
employment and job training 
development. Such activities support . 
the goal of deconcentrating poverty and 
expanding housing and economic 
opportunities and the exception was 
therefore granted. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
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Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance Program; Initial Guidance 
and Section II subpart F of the January 
16, 2001, Federal Register Notice, 
Revisions to PHA Project-Based 
Assistance Program; Initial Guidance. 

Project/Activity: Massachusetts 
Department of Housing and Community 
Development (DHCD), Boston, MA. The 
DHCD requested an exception to the 
initial guidance for the HarborCOV 63 
Washington Street. project that is located 
in a census tract with a poverty rate 
greater than 20 percent. The DHCD also 
requested an exception to the 25 percent 
cap on the number of units in a building 
that can have PBA attached to permit it 
to attach PBA to 24 units at the 
HarborCOV 63 Washington Street 
project. 

Nature of Requirement: Section II 
subpart E requires that all new project- 
based assistance agreements or HAP 
contracts be for units in census tracts 
with poverty rates of less than 20 
percent. Section II subpart F of the 
initial guidance requires that unless 
waived, no more than 25 percent of the 
dwelling units in any building may be 
assisted under a housing assistance 
payments (HAP) contract for PBA 
except for dwelling units that are 
specifically made available for elderly 
_ families, disabled families and families 
receiving supportive services. Until 
regulations are promulgated regarding 
the category of families receiving 
supportive services, Headquarters is 
authorizing implementation of this 
aspect of the law on a case-by-case 
basis. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 15, 2005. 

Reason Waived: Approval of the 
exception for deconcentration was 
granted since the poverty rate 
significantly decreased from the 1990 
census as a result of public and private 
investment and redevelopment in the 
area. New jobs have been created and 
the construction of a 200-unit luxury 
rental development will attract higher 
income residents thereby resulting in a 
drop in the poverty rate. 

An exception to the unit cap was 
granted based on the nature of the 
services families would receive. The 


services will focus on economic self- 
sufficiency including economic literacy, 
education training and employment 
opportunities. 

Contact: Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 983.51(a), (b) 
and (c) and 983.56. 

Project/Activity: Winnebago County 
Housing Authority (WCHA), Rockford, 
IL. The WCHA requested a waiver of the 
competitive selection requirements, to 
permit it to attach PBA to 11 units at the 
Champion Park Development. 

Nature of Requirement: Regulations at 
24 CFR 983.51(a) (b) and (c) require that 
the public housing agency (PHA) adopt 
a written policy establishing 
competitive procedures for selection of 
owner proposals and, if the PHA 
submits a proposal for units it owns, the 
HUD field office makes the selection in 
accordance with the PHA’s unit 
selection policy. Regulations at 24 CFR 
983.56 require HUD field office review 
and approval of owner applications for 
project-based voucher assistance. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: July 13, 2005. 

Reason Waived: Competitive selection 
of owner proposals was waived since 
the developer, of the project was 
competitively selected by the 
Department to receive a HOPE VI grant 
to redevelop a severely distressed public 
housing project. 

Contact: Dr. Alfred aabien, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone,(202) 708-0477. 

e Regulation: 24 CFR 983.51(a) (b) 
and (c), 983.55(a) and (d), 983.56(c), and 
983.7(f)(2)(ii), Section II subpart F of the 
January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance, and 24 CFR 983.203(a)(3). 

Project/Activity: Housing Authority of 
the City of Stamford (HACS), Stamford, 
CT. The HACS requested a waiver of the 
competitive selection requirements, an 
exception to the 25 percent cap on the 
number of units that can have PBA 
attached in a building, and a waiver of 


waiting list requirements to permit it to 
attach PBA to 13 units at Fairfield 
Commons, 10 units at Taylor Street 
Apartments and 50 units at Richmond 
Hill Apartments. 

Nature of Requirement: Regulations at 
24 CFR 983.51(a) (b) and (c), 983.55(a) 
and (d), 983.56(c), and Section 
983.7(f)(2)(ii) require that the public 
housing agency (PHA) adopt a written 
policy establishing competitive 
procedures for selection of owner 
proposals and, if the PHA submits a 
proposal for units it owns, the HUD 
field office makes the selection in 
accordance with the PHA’s unit 
selection policy. Section II subpart F 
requires that no more than 25 percent of 
the dwelling units in any building may 
be assisted under a housing assistance 
payments (HAP) contract for PBA 
except for dwelling units that are 
specifically made available for elderly 
families, disabled families and families 
receiving supportive services. Until 
regulations are promulgated regarding 
the category of families receiving 
supportive services, Headquarters has 
been authorizing implementation of this 
aspect of the law on a case-by-case 
basis. The regulation at 24 CFR 
983.203(a)(2) states that ifa PHA opts to 
have a separate PBA waiting list, it may 
use a single waiting list for all PBA 
projects or may use a separate PBA 
waiting list for an area not smaller than 
a county or municipality. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: hee 8, 2005. 

Reason Waived: Competitive selection 
of owner proposals was waived since 
the co-developer for Taylor Street 
Apartments and Richmond Hill (Alpert 
Group of New Jersey) and the co- 
developer of Fairfield Commons 
(Mutual Housing Association of 
Southwestern Connecticut) were 
competitively selected by the HACS as 
the HOPE VI partner in an open 
procurement process. An exception to 
the 25 percent cap was granted for the 
13 units at Fairfield Commons since 
families receiving supportive services 
through the HACS’ Family Self- 
Sufficiency program will occupy the 
units. A waiver of the waiting list 
requirements was granted since Section 
8(0)(13)(J) of the U.S. Housing Act of 
1937 as amended, allows, subject to a 
PHA’s waiting list policies and selection 
preferences, the maintenance of separate 
waiting lists for PBA structures as long 
as all families on the PHA’s waiting list 
for PBA can place their names on any 
of the separate PBA waiting lists. The 
PBA program proposed rule published 
in the Federal Register on March 18, 
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2004, addressed the implementation of 
this aspect of the law by allowing PHAs 
to use separate waiting lists for PBA 
units. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office | 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Marin County 
Housing Authority (MCHA), Marin 
County, CA. The MCHA requested an 
exception to the deconcentration 
requirements to permit it to attach PBA 
to10 units at Casa Vista Apartments in 
census tract 1122 with a poverty rate of 
20.99 percent. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department's goal of deconcentration 
and expanding housing and economic’ 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housin 

Date Granted: july 8, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since there are currently two 
publicly sponsored projects within the 
census tract (the expansion and 
improvement of the Pickleweed Park 
Community Center and streetscape 
improvements to a critical intersection 
within the Canal Area Housing 
Improvement Program area). The 
combined public and private investment 
in these two initiatives is approximately 
$8 million. Each project has a local 
hiring mandate where, to the extent that 
local residents participate in the 
projects through apprenticeship 
programs, they will have an opportunity 
to secure membership in a trade union 
and be eligible for union wages. Other 
planned economic development 
activities in the census tract include, but 
are not limited to, a Best Buy store, the 
remodeling of a Toyota car dealership, 
and a Hilton Gardens Hotel. The 
planned development of these projects 
represents a high level of private 
investment within the census tract and 
a significant number of construction and 
permanent jobs. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 


Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, ~ 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Harrison County 
Housing Authority (HCHA), Clarksburg, 
WV. The HCHA requested a waiver of 
payment standard (PS) requirements to 
permit it to implement reduced PSs 
earlier than required to avoid 
termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. . 

Nature of Requirement: 24 CFR 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective. 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: re 7, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the HCHA to 
both manage its Housing Choice 
Voucher program within allocated 
budget authority and avoid the 
termination of HAP contracts due to 
insufficient funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410-— 
5000, telephone (202) 708-0477. 

eRegulation: 24 CFR 982.505(c)(3). 

Project/Activity: Boonville Housing 
Authority (BHA), Boonville, NY. The 
BHA requested a waiver of payment 
standard (PS) requirements to permit it 
to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: 24 CFR 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 


Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August-11, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the BHA to both 
manage its Housing Choice Voucher 
program within allocated budget. 
authority and avoid the termination of 
HAP contracts due to insufficient - 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

Regulation: 24 CFR 982.505(c)(3). 

‘Project/Activity: Leavenworth 
Housing Authority (LHA), Leavenworth, 
KS. The LHA requested a waiver of 
payment standard (PS) requirements to 
permit-it to implement reduced PSs 
earlier than required to avoid 
termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. 

Nature of Requirement: 24 CFR 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 


_rteexamination following the effective 


date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 11, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the LHA to both | 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

¢ Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: San Juan. Housing 
Authority (SJHA), San Juan, TX. The 
SJHA requested a waiver of payment 
standard (PS) requirements to permit it 
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to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: 24 CFR 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 11, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the SJHA to both 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 


e Regulation: 24 CFR 983.7(c)(5). 

Project/Activity: Adams County 
Housing Authority (ACHA), Gettysburg, 
PA. The ACHA requested a waiver 
ineligible housing types so that it could 
attach project-based assistance (PBA) 
eight units at Oxford Manor. 

Nature of Requirement: Section 
983.7(c)(5) states that a public housing 
agency (PHA) may not attach or pay 
assistance to units in a Rural 
Development Administration Section 
‘515 project. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 11, 2005. 

Reason Waived: The waiver was 
granted since 24 CFR 983.54(f) of the 
project-based voucher program 
proposed rule published in the Federal 
Register on March 18, 2004, lifted that 
restriction. That section of the proposed 
rule specifically states that a PHA may 
attach assistance for a unit subsidized 
with Section 515 interest reduction 
payments. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 


Department of Housing and Urban 
Development, 451 Seventh. Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 

notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Charlotte Housing 
Authority (CHA), Charlotte, NC. The 
CHA requested an exceptiontothe . 
deconcentration requirements so that it 
could attach PBA to 60 units at 940 
Brevard. The project is located in census 
tract 6 that has a poverty rate of 47.3 
percent. 

Nature of Requirement: Section Il 
subpart E of the initial guidance 
requires that in order to meet the 
Department's goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 11, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since this project is part of the 
Belmont Area Revitalization Plan that 
calls for significant infrastructure and 
housing investment. Public and private 
investment in the Belmont 
neighborhood includes $15 million 
committed by the City of Charlotte and 
$65 million committed by Wachovia 
Bank in support of the Piedmont Courts 
HOPE VI project, which is designed to 
create a mixed income community. As 
a result, over the past 18 months, single- 
family home sales in the Belmont area 
have increased from $50,000—$60,000 to 
$110,000—$132,000. This housing 
activity is consistent with the goal of 
decéncentrating poverty and expanding 
housing and economic opportunities. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. ~ 

e Regulation: Section II subparts E 
and F of the January 16, 2001, Federal 
Register notice, Revisions to PHA 
Project-Based Assistance (PBA) 
Program; Initial Guidance. 

Project/Activity: Charlotte Housing 
Authority (CHA), Charlotte, NC. The 
CHA requested an exception to the 
deconcentration requirements and the 
cap on the number of units in a building 


that can have PBA attached so that it 
could attach PBA to 30 units at Siegle 
60. The project is located in census tract 
5 that has a poverty rate of 40.5 percent. 
Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. Section II subpart F 
requires that not more than 25 percent 
of the dwelling units in any building 
may be assisted under a housing 
assistance payments (HAP) contract for 
PBA except for dwelling units that are 
specifically made available for elderly 
families, disabled families and families 
receiving supportive services. Until 
regulations are promulgated regarding 
the category of families receiving 
supportive services, Headquarters has 


been authorizing implementation of this 


aspect of the law on a case-by-case 
basis. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 11, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since this project is part of the 
Belmont Area Revitalization Plan that 
calls for significant infrastructure and 
housing investment. Public and private 
investment in the Belmont 
neighborhood includes $15 million 
committed by the City of Charlotte and 
$65 million committed by Wachovia 
Bank in support of the Piedmont Courts . 
HOPE VI project, which is designed to 
create a mixed income community. As 
a result, over the past 18 months, single- 
family home sales in the Belmagnt area 
have increased from $50,000—$60,000 to 
$110,000—$132,000. This housing 
activity is consistent with the goal of 
deconcentrating poverty and expanding 
housing and economic opportunities. 
An exception to the 25 percent cap was 
granted since the families occupying all 
of the PBA units in Seigle 60 will 
receive supportive services through the 
CHA’s Family Self-Sufficiency program. 
The supportive services will include: 
daycare; GED preparation; continuing 
adult education; homeownership 
counseling; computer training; and 
money management training. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 
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e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Marion County 
Housing Authority (MCHA), Salem, OR. 
The MCHA requested a waiver of 
payment standard (PS) requirements to 
permit it to implement reduced PSs 
earlier than required to avoid 
termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 4, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the MCHA to 
both manage its Housing Choice 
Voucher program within allocated 
budget authority and avoid the 
termination of HAP contracts due to 
insufficient funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 983.151(c). 

Project/Activity: Oakland Housing 
Authority (OHA), Oakland, CA. The 
OHA requested a waiver of the 
regulation so that it could renew 
project-based certificate (PBC) housing 
assistance payments (HAP) contracts for 
Dignity Housing West/Harp Plaza and 
the Oaks Hotel beyond the expiration 
date of the Annual Contributions 
Contract since funding increments are 
only renewed for terms less than a year. 

Nature of Requirement: The 
regulation requires that, with HUD field 
office approval, and at the sole option 
of the public housing agency (PHA), 
PHAs may renew expiring HAP 
contracts for such period or periods as 
the HUD field office determines 
appropriate to achieve long-term 
affordability of the assisted housing, 
provided that the term does not extend 
beyond the Annual Contributions 
Contract expiration date for the funding 
source. PHAs must identify the funding 
source for renewals; different funding 


sources may be used for the initial term 
and renewal terms of the HAP contract. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. . 

Date Granted: September 7, 2005. 

Reason Waived: Approval to waive 
the regulation was granted in order to 
allow the OHA to provide rental 
assistance at these developments up to 
the maximum 15 years allowed under 
the PBC HAP contracts without having 
to request HUD field office approval to 
do so every yeer or less. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: Section II subparts E 
and F of the January 16, 2001, Federal 
Register notice, Revisions to PHA 
Project-Based Assistance (PBA) 
Program; Initial Guidance. 

Project/Activity: Massachusetts 
Department of Housing and Community 
Development (MDHCD), Boston, MA. 
The MDHCD requested an exception to 
the deconcentration requirements and 
an exception to the number of units that 
can have PBA attached in a building so 
that it could attach PBA to more than 25 
percent of the units at Casa Familias 
Unidas. The project is located in census _ 
tract 801 that has a poverty rate of 29.83 
percent. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. Section II subpart F 
requires that no more than 25 percent of 
the dwelling units in any building may 
be assisted under a housing assistance 
payments (HAP) contract for PBA 
except for dwelling units that are 
specifically made available for elderly 
families, disabled families and families 
receiving supportive services. Until 
regulations are promulgated regarding 
the category of families receiving 
supportive services, Headquarters has 
been authorizing implementation of this 
aspect of the law on a case-by-case 
basis. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 12, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 


granted since the project is located in 
the City of Boston’s HUD-designated 
Empowerment Zone. The purpose of 
establishing Empowerment Zones is to 
open new businesses, and create jobs, 
housing, and new educational and 
healthcare opportunities for thousands 
of Americans. These goals are consistent 
with the goal of deconcentrating poverty 
and expanding housing and economic 
opportunities. An exception to the 25 
percent cap was granted since Casa 
Esperanza will provide the following 
on-site services to all residents of the 
PBA units at the Casa Familias project: 
Job training workshops/career 
counseling, family case management 
and related services, and parenting 
skills workshops. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Housing Authority of 
the City of Freeport (HACF), Freeport, 
IL. The HACF requested a waiver of 
payment standard (PS) requirements to 
permit it to implement reduced PSs 
earlier than required to avoid 
termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular , 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 12, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the HACF to both 
manage its Housing Choice Voucher 
program within allocated budget 
authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
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Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: Section II subparts E 
and F of the January 16, 2001, Federal 
Register notice, Revisions to PHA 
Project-Based Assistance (PBA) 
Program; Initial Guidance. 

Project/Activity: Housing Authority of 
the City of Stamford (HACS), Stamford, 
CT. The HACS requested an exception 
to the deconcentration requirements so 
that it could attach PBA to units at 
Richmond Hill Apartments located in 
census tract 201 that has a poverty rate 
of 21.5 percent. The HACS requested an 
exception to the number of units that 
can have PBA attached in a building so 
that it could attach PBA to more than 25 
percent of the units at Richmond Hill 
Apartments and Taylor Street 
Apartments. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. Section II subpart F 
requires that no more than 25 percent of 
the dwelling units in any building may 
be assisted under a housing assistance 
payments (HAP) contract for PBA 
except for dwelling units that are 
specifically made available for elderly 
families, disabled families and families 
receiving supportive services. Until 
regulations are promulgated regarding 
the category of families receiving 
supportive services, Headquarters has 
been authorizing implementation of this 
aspect of the law on a case-by-case 
basis. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 14, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted for Richmond Hill Apartments 
since the following businesses opened 
in the census tract offering numerous 
job opportunities: Target; Burlington 
Coat Factory; Marriott Courtyard Hotel; 
and several restaurants and shops. An 
approved pending residential 
development includes the 350-unit Park 
Square West in which 90 percent will be 
market rate units. These activities are 
consistent with the goal of 
deconcentrating poverty and expanding 
housing and economic opportunities. 
An exception to the 25 percent cap was 
granted for the Richmond Hill 
Apartments and Taylor Street 
Apartments since only families 
receiving supportive services through 
the HACS’ Family Self-Sufficiency 
program will occupy the units. 


Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., ° 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(d). 

Project/Activity: Housing Authority of 
the City of Los Angeles (HACLA), Los 
Angeles, CA. The HACLA requested an 
extension of a special exception 
payment standard that exceeds 120 
percent of the fair market rent as a 
reasonable accommodation for two 
elderly, disabled voucher families. 

Nature of Requirement: Section 
982.505(d) allows a PHA to approve a 
higher payment standard within the 
basic range for a family that includes a 


_ person with a disability as a reasonable 


accommodation in accordance with 24 
CFR part 8. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 15, 2005. 

Reason Waived: Approval of the 
waiver was granted for an additional 
lease term of one year to allow two 
elderly, disabled voucher families to 
continue to reside in their one-bedroom 
units, which is considered medically 
and emotionally necessary by their 
physicians because of their complicated 
medical conditions. 

Contact: Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington; DC 20410— 
5000, telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(d). 

Project/Activity: Housing Authority of 
the City of Los Angeles (HACLA), Los 
Angeles, CA. The HACLA requested an 
extension of a special exception 
payment standard that exceeds 120 
percent of the fair market rent as a 
reasonable accommodation for a 
housing choice voucher holder’s 
disabilities. 

Nature of Requirement: Section 
982.505(d) allows a PHA to approve a 
higher payment standard within the 
basic range for a family that includes a 
person with a disability as a reasonable 
accommodation in accordance with 24 
CFR part 8. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 14, 2005. 


Reason Waived: Approval of the 
waiver was granted for an additional 
lease term of one year to allow a 
disabled housing choice voucher holder 
to continue to reside in his two- 
bedroom unit, which is considered 
medically and emotionally necessary by 
his physician because of his 
developmental disabilities and severe 
autism. 

Contact: Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410, 
telephone (202) 708-0477. 

e Regulation: 24 CFR 982.505(d). 

Project/Activity: Arlington County 
Department of Human Services 
(ACDHS), Arlington, VA. The ACDHS 
requested an extension of a special 
exception payment standard that 
exceeds 120 percent of the fair market 


- rent as a reasonable accommodation for 


voucher holder. 

Nature of Requirement: Section 
982.505(d) allows a PHA to approve a 
higher payment standard within the 
basic range for a family that includes a 
person with a disability as a reasonable 
accommodation in accordance with 24 
CFR part 8. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 19, 2005. 

Reason Waived: Approval of the 
waiver was granted for an additional 
lease term of one year to allow a 
disabled voucher holder to continue to 
reside in her two-bedroom townhouse, 


’ which is considered medically 


necessary by her physician because of 
her severe multiple chemical 
sensitivities to toxins found in paint, 
cleaning fluids, and other substances: 

Contact: Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410— 
5000, telephone (202) 708-0477. 

e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Minneapolis Public 
Housing Agency (MPHA), Minneapolis, 
MN. The MPHA requested an exception 
to the deconcentration requirements to 


permit it to attach PBA to three units at 


; 
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the Barrington and four units at Phillips 
Redesign. The projects are located in 
census tracts 1054 and 73.02 with 
poverty rates of 35.8 percent and 26.9 
percent, respectively. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 21, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since both projects are located 
in a HUD-designated Empowerment 
Zone. The purpose of establishing 
Empowerment Zones is to open new 
businesses and create jobs, housing, and 
new educational and healthcare 
opportunities for thousands of 
Americans. These goals are consistent 
with the goal of deconcentrating poverty 
and expanding housing and economic 
opportunities. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban ~ 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Minneapolis Public 
Housing Agency (MPHA), Minneapolis, 
MN. The MPHA requested an exception 
to the deconcentration requirements to 
permit it to attach PBA to 17 one- 
bedroom units at St. Anthony Mills 
Apartments. The project is located in 
census tract 1047 that has a poverty rate 
of 51.9 percent. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 21, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted since at the time of the 2000 


census only 128 people lived in the 
census tract. Since then, many of the 
existing warehouses have been 
converted into high-end housing. Some 
of the new developments include: North 
Star Lofts containing 37 units with 
current resale prices starting at 
$380,000; Stone Arch Lofts containing 
46 condominium units with current 
resale prices starting at $500,000; and 
Humboldt Lofts containing 36 units 
with current sales prices ranging from 
$275,000 to above $1,000,000. There are 
also 134 high-end units currently under 
construction. In addition to these 
expanding housing opportunities, the 
new $130 million home of the Guthrie 
Theatre will provide 200 job ; 
opportunities. These housing and 
economic opportunities are consistent 
with the goal of deconcentrating 
poverty. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Housing Authority of 
the City of Rock Hill (HACRH), Rock 
Hill, SC. The HACRH requested a 
waiver of payment standard (PS) 
requirements to permit it to implement 
reduced PSs earlier than required to 
avoid termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 30, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 


measure would enable the HACRH to 


both manage its Housing Choice 
Voucher program within allocated 
budget authority and avoid the 
termination of HAP contracts due to 
insufficient funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 


of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: Section II subpart E of 
the January 16, 2001, Federal Register 
notice, Revisions to PHA Project-Based 
Assistance (PBA) Program; Initial 
Guidance. 

Project/Activity: Housing Authority of 
Baltimore City (HABC), Baltimore, MD. 
The HABC requested an exception to 
the deconcentration requirements to 
permit it to attach PBA to 41 scattered- 
site units of which 10 were approved. 
The units were located in census tracts 
702.0, 1801.0, 803 and 1602 with 
poverty rates of 34.9 percent, 51.8 
percent, 26.8 percent and 33.2 percent, 
respectively. 

Nature of Requirement: Section II 
subpart E of the initial guidance 
requires that in order to meet the 
Department’s goal of deconcentration 
and expanding housing and economic 
opportunities, the projects must be in 
census tracts with poverty rates of less 
than 20 percent. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 


‘ and Indian Housing. 


Date Granted: September 30, 2005. 

Reason Waived: An exception to the 
deconcentration requirements was 
granted for ten units that are located in 
a HUD-designated Empowerment Zone. 
The purpose of establishing 
Empowerment Zones is to open new 
businesses and create jobs, housing, and 
new educational and healthcare 
opportunities for thousands of 
Americans. These goals are consistent 
with the goal of deconcentrating poverty 
and expanding housing and economic 
opportunities. 

Contact: Dr. Alfred Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 

¢ Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Brunswick Housing 
Authority (BHA), Brunswick, GA. The 
BHA requested a waiver of payment 
standard (PS) requirements to permit it 
to implement reduced PSs earlier than 
required to avoid termination of housing 
assistance payments (HAP) contracts 
during calendar year 2005 due to 
insufficient funding. 

Nature of Requirement: Section 
982.505(c)(3) states that if the amount 
on the PS schedule is decreased during 
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the term of the HAP contract, the lower 
PS amount generally must be used to 
calculate the monthly HAP for the 
family beginning at the effective date of 
the family’s second regular 
reexamination following the effective 
date of the decrease. - 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 29, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 
measure would enable the BHA to both 
manage its Housing Choice Voucher 
program within allocated budget 
- authority and avoid the termination of 
HAP contracts due to insufficient 
funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and. 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410- 
5000, telephone (202) 708-0477. 


e Regulation: 24 CFR 902.40. 

Project/Activity: Hamtramck Housing 
Authority (M1004) Hamtramck, MI, 

Nature of Requirement: The objective 
of the Management Operations Indicator 
of the Public Housing Assessment 
System (PHAS) is to measure certain 
key management operations and 
responsibilities of a public housing 
agency (PHA) or the purpose of 
assessing the PHA’s management 
operations capabilities. The PHA is 
required to submit its management 
operations certification within two 
months after the PHA’s fiscal year end. 
The PHA requested a waiver of the 
submission due date. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 17, 2005. 

Reason Waived: The PHA’s 
management operations certification 
was submitted timely, but was rejected 
because someone other than the 
Executive Director (ED), who was 
removed from office, submitted it. The 
PHA justified the reason for the removal 
of the ED, and the problems 
encountered during the transition. The 
PHA was granted a waiver of the 
submission due date to resubmit its 
management operations certification. 

Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410- 
5000, telephone (202) 475-8574. 


¢ Regulation: 24 CFR 902.30. 
Project/Activity: Housing Authority of 
the City of Orange (TX037), Orange, TX. 
Nature of Requirement: The 
regulation at 24 CFR 902.30 establishes 
that the audited financial statements be 
submitted no later than nine months 
after the PHA’s fiscal year end, in 
accordance with the Single Audit Act 
and OMB Circular A-133. The PHA 
requested a 30-day extension of the due 
date to submit its audited financial data. 
Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 
Date Granted: August 17, 2005. 
Reason Waived: The PHA’s auditor 
was able to complete two of the three 
submission steps on the evening of June 
30, 2005, but when the PHA attempted 
to electronically file the audited 
submission, it encountered system 
problems, and could not access the 
system to electronically file the audited 
submission. The PHA documented 
through screen shots the access and 
system problems encountered. The PHA 
attempted to submit its audited 
financial submission on time and the 
documentation provided gave evidence 
that the circumstances surrounding the 
failure to complete the submission were 
unusual and beyond the PHA’s control. 
Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410- 
5000, telephone (202) 475-8574. 


e Regulation: 24 CFR 902.30. 

Project/Activity: Housing Authority of 
New Orleans (LA001), New Orleans, LA. 

Nature of Requirement: The 
regulation at 24 CFR 902.30 establishes 
that the audited financial statements be 
submitted no later than nine months 
after the housing authority’s (HA) fiscal 
year end, in accordance with the Single 
Audit Act and OMB Circular A-133. 
The PHA requested a waiver of the 
audited financial submission due date 
because of complex financial 
transactions and other mitigating 
circumstances including eight complex 
mixed finance transactions, and change 
in accounting methods. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
pa Indian Housing. 

Date Granted: August 30, 2005. 

Reason Waived: The circumstances 
surrounding the submission were 
unusual and beyond the PHA’s control. 
The PHA staff was unfamiliar and 
inexperienced with mixed finance 
transactions and accounting procedures. 
The PHA was granted thirty days to 


complete and resubmit the audited 
financial information. 

Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410, 
telephone (202) 475-8574. 

e Regulation: 24 CFR 902.30. 

Project/Activity: Dallas Housing 
Authority (TX009), Dallas, TX. 

Nature of Requirement: The 
regulation at 24 CFR 902.30 establishes 
that the Audited financial statements be 
submitted no later than nine months 
after the housing authority’s (HA) fiscal 
year end, in accordance with the Single 
Audit Act and OMB Circular A—133. 
Due to an unforeseen issue, the PHA 
had to reissue its 2003 annual financial 
audit before issuing its 2004 
Comprehensive Annual Financial 
Report 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: September 28, 2005. 

Reason Waived: An unforeseen issue 
that was not identified at the time of the 
engagement contract, pertaining to the 
accelerated depreciation related to the 
demolition of an apartment project, 
caused the current auditors to require 
re-issuance of the PHA’s 2003 annual 
financial audit from the prior audit firm. 
Due to this unforeseen issue, the PHA 
had to reissue its 2003 annual financial 
audit before issuing its 2004 
Comprehensive Annual Financial 
Report. The PHA received an extension 
of the due date to October 28, 2005, to 
complete and submit the audited 
financial information. 

Contact: David R. Ziaya, Program 
Manager, NASS, Real Estate Assessment 
Center, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 550 12th Street, 
SW., Suite 100, Washington, DC 20410, 
telephone (202) 475-8574. 

e Regulation: 24 CFR 982.505(d) 

Project Activity: Schenectady 
Municipal Housing Authority (SMHA), 
Schenectady, NY. The SMHA requested 
a special exception payment standard 
that exceeds 120 percent of the fair 
market rent as a reasonable 
accommodation for voucher holder. 

Nature of Requirement: 24 CFR 
982.505(d) allows a PHA to approve a 
higher payment standard withinthe 
basic range for a family that includes a 
person with a disability as a reasonable 
accommodation in accordance with 24 
CFR part 8. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 
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Date Granted: July 25, 2005. 

Reason Waived: Approval of the 
waiver was granted to allow a disabled 
voucher holder to rent a three-bedroom 
unit that is handicapped accessible and 
- in close proximity to her doctor’s office, 
therapy provider, grocery stores, bus 
lines, and other amenities needed to 
maintain her health and independence. 

Contact: Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
» and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410; 
(202) 708-0477. 

e Regulation: 24 CFR Section 
982.505(c)(3). 

Project Activity: Wyoming County 
Housing and Redevelopment 
Authorities (WCHRA), Nicholson, PA. 
The WCHRA requested a waiver of 
payment standard (PS) requirements to 
permit it to implement reduced PSs 
earlier than required to avoid 
termination of housing assistance 
payments (HAP) contracts during 
calendar year 2005 due to insufficient 
funding. 

Nature Of Requirement: 24 CFR 
Section 982.505(c)(3) states that if the 
amount on the PS schedule is decreased 


during the term of the HAP contract, the 
lower PS amount generally must be 
used to calculate the monthly HAP for 
the family beginning at the effective 
date of the family’s second regular 
reexamination following the effective 
date of the decrease. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted: August 4, 2005. 

Reason Waived: The waiver was 
granted because this cost-saving 


_ Measure would enable the WCHRA to 


both manage its Housing Choice 
Voucher program within allocated 
budget authority and avoid the 
termination of HAP contracts due to 
insufficient funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office 
of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410; 
(202) 708-0477. 

e Regulation: 24 CFR 982.505(d) 

Project Activity: Baltimore County 
Housing (BCH), Baltimore, MD. The 
BCH requested a special exception 
payment standard that exceeds 120 
percent of the fair market rent as a 


reasonable accommodation for voucher 
holder. 

Nature of Requirement: 24 CFR 
982.505(d) allows a PHA to approve a 
higher payment standard within the 


. basic range for a family that includes a 


person with a disability as a reasonable 
accommodation in accordance with 24 
CFR part 8. 

Granted by: Paula O. Blunt, General 
Deputy Assistant Secretary for Public 
and Indian Housing. 

Date Granted; August 1, 2005. 

Reason Waived: Approval of the 
waiver was granted to allow a disabled 
voucher holder to rent a two-bedroom 
unit that is handicapped accessible and 
in close proximity to her parents, who 
assist in her activities of daily living, 
and is also located near her medical 
carefivers, grocery stores, bus lines, and 
other amenities. 

Contact Dr. Alfred C. Jurison, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public Housing and Voucher Programs, 
Office of Public and Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 4210, Washington, DC 20410; 
(202) 708-0477. 


[FR Doc. 06-1362 Filed 2-16-06; 8:45 am] 
BILLING CODE 4210-67-U 
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DEPARTMENT OF EDUCATION 


Office of Elementary and Secondary 
Education, Overview Information; 
Advanced Placement Incentive (API) 
Program; Notice Inviting Applications 
for New Awards for Fiscal Year (FY) 
2006 


Catalog of Federal Domestic Assistance 
(CFDA) Number: 84.330C. 
DATES: 
Applications Available: February 17, 
2006. 


Deadline for Notice of Intent to Apply: 


March 17, 2006. 

Deadline for Transmittal of 
Appiications: April 18, 2006. 

Deadline for Intergovernmental 
Review: June 19, 2006. 

Eligible Applicants: 

(a) State educational agencies (SEAs); 

(b) Local educational agencies (LEAs), 
including charter schools that are 
considered LEAs under State law; or 

(c) National nonprofit educational 
entities with expertise in advanced 
placement services. 


Note: In the case of an eligible entity that 
is an SEA, the SEA may use API grant funds 
to award subgrants to LEAs to enable those 
LEAs to carry out authorized activities that 
meet the absolute priority for this 
competition. 

Estimated Available Funds: $15.3 
million. Contingent upon the 
availability of funds and quality of 
applications, the Secretary may make 
additional awards for FY 2007 from the 
list of unfunded applicants from this 
competition. 

Estimated Range of Awards: 
$500,000—$1,000,000. 

Estimated Average Size of ‘Aeniitib: 
$611,000. 

Estimated Number of Awards: 25. 


Note: The Department is not bound by any 
estimates in this notice. 


Note: In accordance with section 1703 of 
the Elementary and Secondary Education Act 
of 1965, as amended by the No Child Left 
Behind Act of 2001 (ESEA) these estimates 
are based on the amount of funds the 
Secretary estimates will be available after the 
Department has awarded grants under the 
Advanced Placement Test Fee program, 
which is being announced separately under 
CFDA number 84.330B. 


Project Period: Up to 36 months. 
Full Text of Announcement 
I. Funding Opportunity Description 


Purpose of Program: The API 
program, authorized under section 1705 
of Title I, Part G of the ESEA, awards 
competitive grants designed to increase 
the successful participation of low- 
income students in advanced placement 


courses and tests. By supporting 
increased access to and participation in 
advanced placement courses and tests, 
the program provides greater 
opportunities for low-income students 
to achieve to high standards in English, 
mathematics, science, and other core 
subjects. 

Priorities: This competition includes 
one absolute priority, five competitive 
preference priorities, and two 
invitational priorities. In accordance 
with 34 CFR 75.105(b)(2)(iv) and 
(b)(2)(v), these priorities are from the 
priorities and allowable activities 
specified in section 1705(c) and (d) of 
the ESEA (20 U.S.C. 6535-6537). 

Absolute Priority: For FY 2006 and 
any subsequent year in which we make 
awards based on the list of unfunded 
applicants from this competition, this 
priority is an absolute priority. Under 34 
CFR 75.105(c)(3) we consider only 
applications that meet this priority. 

This priority is: 

Implementation of Advanced 
Placement Programs in High-Poverty 
Schools. The Secretary establishes an 
absolute priority for applications that: 

Propose to develop, enhance, or 
expand advanced placement programs 
in high schools with a high 
concentration of low-income students 
and a pervasive need for access to 
advanced placement programs. Effective 
advanced placement programs, 
including, but not limited to, advanced 
placement programs administered by 
the College Board and the International 
Baccalaureate Organization, should be 
designed to increase the number of low- 
income students who enroll and 
succeed in advanced placement courses 
and tests. 


Note: For definitions of advanced 
placement test, low-income individual 
(including a list of the types of data that may 
be used to verify low-income status), and 
high concentration of low-income students, 
see the definitions in Section III. 3. Other of 
this notice. 


Allowable Activities: Activities 


* supported under this competition must 


be designed to expand access for low- 
income individuals to advanced 
placement programs and must involve 
one or more of the following: 

e Teacher training. 

¢ Pre-advanced placement course 
development. 

e Coordination and articulation 
between grade levels to prepare students 
to enroll and succeed in advanced 
placement courses. 

¢ Books and supplies. 

e Activities to increase the 
availability of, and participation in, on- 
line advanced placement courses. 


e Any other activity directly related 


to expanding access to and participation © 


in advanced placement incentive 
programs, particularly for low-income 
individuals. 

Competitive Preference Priorities: For 
FY 2006 and any subsequent year in 
which we make awards based on the list 
of unfunded applicants from this 
competition, these priorities are 
competitive preference priorities. Under 
34 CFR’ 75.105(c)(2), we give preference 
to and will award up to an additional 
nineteen (19) points to an application 
that meets one or more of these 
priorities over an application of 
comparable merit that does not meet 
one or more of these priorities. 

These priorities are: 

Competitive Preference Priority 1: Up 
to eight (8) points for demonstrating a 
focus on developing or expanding 
advanced placement programs and 
participation in the core academic areas 
of English, mathematics, and science. 

Competitive Preference Priority 2: Up 
to five (5) points for developing or 
expanding pre-advanced placement 
courses or programs, aligned with 
advanced placement courses or 
programs, intended to provide middle 
or high school students with the critical 
thinking skills, content knowledge, and 
study habits necessary for successful 
participation in advanced placement 
courses and exams. Applicants should 
explain why the courses supported by 
the proposed project qualify as pre- 

advanced placement or advanced 
placement. 

Competitive Preference Priority 3: Up 
to two (2) points for demonstrating the 
involvement of business and 
community organizations in the 
activities assisted. 

Competitive Preference Priority 4: Up 
to two (2) points for demonstrating the 
availability of matching funds from 
State, local, or other sources to pay for 
a portion of the cost of activities to be 
assisted. 

Competitive Preference Priority 5: Up 
to two (2) points for demonstrating the 
intent to carry out activities to increase 
the availability of, and participation in, 
on-line advanced placement courses. 


Note: These priority points are in addition 
to any points the applicant earns under the 
selection criteria described elsewhere in this 
notice (See V. Application Review 
Information). In order to receive additional 
points under a competitive preference 
priority, an application must provide 
documentation supporting its claim that it 
meets each priority addressed. 


Invitational Priorities: For FY 2006 
and any subsequent year in which we 
make awards based on the list of 
unfunded applicants from this 
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competition, these priorities are 
invitational priorities. Under 34 CFR 
75.105(c)(1), we do not give an 
application that meets these invitational 
priorities a competitive or absolute 
preference over other applications. 

These priorities are: 

Invitational Priority 1: Development of 
Advanced Placement Courses in Critical 
Foreign Languages. The Secretary 
encourages applicants to develop, 
enhance, or expand advanced 
placement courses in the critical foreign 
languages of Arabic, Chinese, Korean, 
Japanese, Russian, and languages in the 
Indic, Iranian, and Turkic language 
families. © 

Invitational Priority 2: Development of 
Advanced Placement Programs in 
Public Schools Identified for 
Improvement, Corrective Action, or 
Restructuring Under Title I, Part A of 
the ESEA. The Secretary encourages 
applicants to develop, enhance, or 
expand advanced placement programs 
in English, mathematics, science, 
foreign languages, or other core 
academic areas in schools with a high 
concentration of low-income students 
that have been identified for 
improvement, corrective action, or 
restructuring under Title I, Part A of the 
ESEA. 

Program Authority: 20 U.S.C. 6535- 
6537. 

Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 
84, 85, 86, 97, 98, and 99. 


Note: The regulations in 34 CFR part 86 
apply to institutions of higher education 
only. 


Il. Award Information 


Type of Award: Discretionary grants. 

Estimated Available Funds: $15.3 
million. Contingent upon the 
availability of funds and quality of 
applications, the Secretary may make 
additional awards for FY 2007 from the 
list of unfunded applicants from this 
competition. 

Estimated Range of Awards: 
$500,000—$1,000,000. . 

Estimated Average Size of Awards: 
$611,000. 

Estimated Number of Awards: 25. 


Note: The Department is not bound by any 
estimates in this notice. 


Note: In accordance with section 1703 of 
the ESEA, these estimates are based on the 
amount of funds the Secretary estimates will 
be available after the Department has 
awarded grants under the Advanced 
Placement Test Fee program, which is being 
announced separately under CFDA number 
84.330B. 


Project Period: Up to 36 months. 
Ill. Eligibility Information 

1. Eligible Applicants: 

(a) SEAs; 

(b) LEAs, including charter schools 
that are considered LEAs under State 
law; or 

(c) National nonprofit educational 
entities with expertise in advanced 


_ placement services. 


. Note: In the case of an eligible entity that 
is an SEA, the SEA may use API grant funds 
to award subgrants to LEAs to enable those 
LEAs to carry out authorized activities that 
support the absolute priority for this 
competition. 

2. Cost Sharing or Matching: This 
competition does not involve cost 
sharing or matching but does involve 
supplement-not-supplant funding 
provisions. 

Supplement-not-Supplant: Funds 
provided under this program must be 
used only to supplement, and not 
supplant, other non-Federal funds that 
are available to assist low-income 
individuals in paying advanced 
placement test fees or to expand access 
to advanced placement or pre-advanced 


‘ placement courses (20 U.S.C. 6536). 


3. Other: Definitions. The following 
definitions are taken from the API 
program authorizing statute in Title I, 
Part G of the ESEA (20 U.S.C. 6537). 
They are repeated in this application 
notice for the convenience of the 
applicant. 

a) The term advanced placement test 
means an advanced placement test 
administered by the College Board or 
approved by the Secretary. 


Note: The Department approves advanced 
placement tests administered by the 
International Baccalaureate Organization. As 
part of the grant application process, 
applicants may request approval of tests from 
other educational entities that provide 
comparable programs of rigorous academic 
courses and testing through which students 
may earn college credit. 


. (b) The term high concentration of 
low-income students, used with respect 
to a school, means a school that serves 
a student population 40 percent or more 
of whom are low-income individuals. 

(c) The term low-income individual 
means an individual who is determined 
by an SEA or LEA to be a child, ages 5 
through 19, from a low-income family 
on the basis of data used by the 
Secretary to determine allocations under 
section 1124 of the ESEA, data on 
children eligible for free or reduced- 
price lunches under the National School 
Lunch Act, data on children in families 
receiving assistance under Part A of 
Title IV of the Social Security Act, or 
data on children eligible to receive 


medical assistance under the Medicaid © 
program under Title XIX of the Social 
Security Act, or through an alternate 
method that combines or extrapolates 
from those data. 


IV. Application and Submission 
Information 


1. Address to Request Application 
Package: You may obtain an application 
package via Internet or from the 
Education Publications Center. To 
obtain a copy via Internet use the 
following address: http://www.ed.gov/ 
fund/grant/apply/grantapps/index. 

To obtain a copy from ED Pubs, write 
or Call the following: Education 
Publications Center, P.O. Box 1398, 
Jessup, MD 20794-1398. Telephone (toll 
free): 1-877-433-7827. FAX: (301) 470- 
1244. If you use a telecommunications 
device for the deaf (TDD), you may call 
(toll free): 1-877-576-7734. 

You may also contact ED Pubs at its 
Web site: http://www.ed.gov/pubs/ 
edpubs.html or you may contact ED 
Pubs at its e-mail address: 
edpubs@inet.ed.gov. 

If you request an appiication from ED 
Pubs, be sure to identify this 
competition as follows: CFDA number 
84.330C. ~ 

Individuals with disabilities may 
obtain a copy of the application package 
in an alternative format (e.g., Braille, 
large print, audiotape, or computer 
diskette) by contacting the program 
contact person listed elsewhere in this 
notice under FOR FURTHER INFORMATION 
CONTACT (see VII. Agency Contact). 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package for this 
program. 

Notice of Intent to Apply: Applicants 
that plan to apply for funding under this 
program notice are encouraged to 
indicate an intent to apply via e-mail 
notification sent to the API program at 
advancedplacementprogram@ed.gov no 
later than March 17, 2006. Applicants 
that fail to supply this e-mail 
notification may still apply for funding 
under this notice. 

Page Limit for Project Narrative: The 
project narrative is where you, the 
applicant, address the selection criteria 
(i.e., within the context of the absolute 
priority) as well as the competitive 
preference priorities that reviewers use 
to evaluate your application. Applicants 
are strongly encouraged to limit the 
project narrative (text plus all figures, 
charts, tables, and diagrams) to the 
equivalent of no more than 25 pages, 
using the following standards: 
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e A “page” is 8.5” x 11”, on one side 
only, with 1” margins at the top, bottom, 
and both sides. 

e Double space (no more than three 
lines per vertical inch) all text in the 
project narrative, including titles, 
headings, footnotes, quotations, 
references, and captions, as well as all 
text in charts, tables, figures, and 
graphs. 

e Use a font that is either 12-point or 
larger or no smaller than 10 pitch 
(characters per inch). 

e The recommended page limit does 
not apply to the cover sheet; the budget 
section, including the budget narrative 
justification; the assurances and 
certifications; the project abstract; the 
resumes; and the appendices. 

3. Submission Dates and Times: 
Applications Available: February 17, 
2006. 


Deadline for Notice of Intent to Apply: 


March 17, 2006. 

Deadline for Transmittal of 
Applications: April 18, 2006. 

Applications for grants under the API 
program must be submitted 
electronically using the Grants.gov 
Apply site (Grants.gov). For information 
(including dates and times) about how 
to submit your application 
electronically or by mail or hand 
delivery if you qualify for an exception 
to the electronic submission 
requirement, please refer to section IV.6. 
Other Submission Requirements in this 
notice. 

We do not consider an application 
that does not comply with the 
application requirements. 

Deadline for Intergovernmental 
Review: June 19, 2006. 

4. Intergovernmental Review: This 
competition is subject to Executive 
Order 12372 and the regulations in 34 
CFR part 79. Information about 
Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this 
competition. 

5. Funding Restrietions: We referenc 
regulations outlining funding 
restrictions in the Applicable 
Regulations section of this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
program must be submitted 
electronically unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

a. Electronic Submission of 
Applications. 

Applications for grants under the API 
program—CFDA Number 84.330C must 
be submitted electronically using the 
Grants.gov Apply site at: http:// 
www.grants.gov. Through this site, you 


will be able to download a copy of the 
application package, complete it offline, 
and then upload and submit your 
application. You may not e-mail an 
electronic copy of a grant application to 
us. 
We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

You may access the electronic grant 
application for the API program at: 
http://www.grants.gov. You must search 
for the downloadable application 
package for this program by the CFDA 
number. Do not include the CFDA 
number’s alpha suffix in your search. 

Please note the following: 

e When you enter the Grants.gov site, 
you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

e Applications received by Grants.gov 
are time and date stamped. Your 
application must be fully uploaded and 
submitted, and must be date/time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not consider your 
application if it is date/time stamped by 
the Grants.gov system later than 4:30 
p.m., Washington, DC time, on the 
application deadline date. When we 
retrieve your application from 
Grants.gov, we will notify you if we are 
rejecting your application because it 
was date/time stamped by the - 
Grants.gov system after 4:30 p.m., 
Washington, DC time, on the 
application deadline date. 

e The amount of time it can take to 
upload an application will vary 
depending on a variety of factors 
including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

e You should review and follow the 
Education Submission Procedures for 
submitting an application through 


Grants.gov that are included in the 


application package for this competition 
to ensure that you submit your 


application in a timely manner to the 
Grants.gov system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at http:// 
eGrants.ed.gov/help/ 
GrantsgovSubmissionProcedures. pdf. 

e To submit your application via 
Grants.gov, you must complete all of the 
steps in the Grants.gov registration 
process (see hittp://www.Grants.gov/ 
GetStarted). These steps include (1) 
registering your organization, (2) 
registering yourself as an Authorized 
Organization Representative (AOR), and 
(3) getting authorized as an AOR by 
your organization. Details on these steps 
are outlined in the Grants.gov 3-Step 
Registration Guide (see http:// 
www.grants.gov/assets/ 
GrantsgovCoBrandBrochure8X11.pdpf). 
You also must provide on your 
application the same D-U-N—S Number 
used with this registration. Please note 
that the registration process may take 
five or more business days to complete, 
and you must have completed all 
registration steps to allow you to 
successfully submit an application via 
Grants.gov. 

e You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requirement, as described 
elsewhere in this section, and submit 
your application in paper format. 

e You must submit all documents 
electronically, including all information 
typically included on the Application 
for Federal Education Assistance (ED 
424), Budget Information—Non- 
Construction Programs (ED 524), and all 
necessary assurances and certifications. 
You must attach any narrative sections 
of your application as files in a .DOC 
(document), .RTF (rich text), or .PDF 
(Portable Document) format. If you 
upload a file type other than the three 
file types specified above or submit a 
password protected file, we will not 
review that material. 

e Your electronic application must 
comply with any page limit 
requirements described in this notice.- 

e After you electronically submit 
your application, you will receive an 
automatic acknowledgment from 
Grants.gov that contains a Grants.gov 
tracking number. The Department will 
retrieve your application from. 
Grants.gov and send you a second 
confirmation by e-mail that will include 
a PR/Award number (an ED-specified 
identifying number unique to your 
application). 

e We may request that you provide us 
original signatures on forms at a later 
date. 
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Application Deadline Date Extension 
in Case of Technical Issues with the 
Grants.gov System: If you are prevented 
from electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically, or by 
hand delivery. You also may mail your 
application by following the mailing 
instructions as described elsewhere in 
this notice. If you submit an application 
after 4:30 p.m., Washington, DC time, on 
the deadline date, please contact the 
person listed elsewhere in this notice 
under FOR FURTHER INFORMATION 
CONTACT, and provide an explanation of 
the technical problem you experienced 
with Grants.gov, along with the 
Grants.gov Support Desk Case Number 
(if available). We will accept your 
application if we can confirm that a 
technical problem occurred with the 


Grants.gov system and that that problem ~ 


affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 


Note: Extensions referred to in this section 
apply only to the unavailability of/or 
technical problems with the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the deadline 
date and time or if the technical problem you 
experienced is unrelated to the Grants.gov 
system. 


Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and may submit your 
application in paper format, if you are 
unable to submit an application through 
the Grants.gov system because— 

e You do not have access to the 
Internet; or 

e You do not have the capacity to 
upload large documents to the 
Grants.gov system; 
and 


¢ No later than two weeks before the 
application deadline date (14 calendar 
days or, if the fourteenth calendar day 
before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
which of the two grounds for an 
exception prevent you from using the 
Internet to submit your application. If 
you mail your written statement to the 


Department, it must be postmarked no 
later than two weeks before the 
application deadline date. If you fax - 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Madeline Baggett, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Room 3C153, 
Washington, DC 20202-6200. FAX: 
(202) 205-4921. 

Your paper application must be 
submitted in accordance with the mail 
or hand delivery instructions described 
in this notice. 

b. Submission of Paper Applications 
by Mail. 

If you qualify for an exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier), your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 
Department at the applicable following 
address: 

By mail through the U.S. Postal Service: 
U.S. Department of Education, 
Application Control Center, 
Attention: (CFDA Number 84.330C), 
400 Maryland Avenue, SW., 
Washington, DC 20202-4260. 

or 

By mail through a commercial carrier: 
U.S. Department of Education, 
Application Control Center—Stop 
4260, Attention: (CFDA Number 
84.330C), 7100 Old Landover Road, 
Landover, MD 20785-1506. 
Regardless of which address you use, 

you must show proof of mailing 

consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier, or 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark, or 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

If your application is postmarked after 
the application deadline date, we will 
not consider your application. 

Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office. 


+ 


c. Submission of Paper Applications 
by Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by ° 
hand. You must deliver the original and 
two copies of your application by hand, 
on or before the application deadline 
date, to the Department at the following 
address: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA Number 84.330C), 550 12th 
Street, SW., Room 7041, Potomac Center 
Plaza, Washington, DC 20202-4260. 

The Application Control Center 
accepts hand deliveries daily between 8 
a.m. and 4:30 p.m., Washington, DC 
time, except Saturdays, Sundays and 
Federal holidays. 

Note for Mail or Hand Delivery of 
Paper Applications: If you mail or hand 
deliver your application to the 
Department: 

G4) You must indicate on the envelope 
and—if not provided by the 
Department—in Item 4 of the 
Application for Federal Education 
Assistance (ED 424) the CFDA 
number—and suffix letter, if any—of the 
competition under which you are 
submitting your application. 

(2) The Application Control Center 
will mail a grant application receipt 
acknowledgment to you. If you do not 
receive the grant application receipt 
acknowledgment within 15 business 
days from the application deadline date, 
you should call the U.S. Department of 
Education Application Control Center at 
(202) 245-6288. 


V. Application Review Information 


Selection Criteria: The selection 
criteria for this competition are from 34 
CFR 75.210 and section 1705(f) of the 
ESEA. These selection criteria apply to 
the absolute priority and allowable 
activities only. The maximum score for 
all of the selection criteria is 100 points. 
The maximum score for each criterion is 
indicated in parentheses with the 
criterion. The maximum number of 
points an application may earn based on 
the competitive preference priorities 
and the selection criteria is 119 points. 
The criteria are as follows: 

(a) Quality of the Project Design (30 
points). The Secretary considers the 
quality of the design of the proposed 
project. In determining the quality of the 
design of the proposed project, the 
Secretary considers the extent to which 
the proposed project represents an 
exceptional approach for meeting the 
absolute priority established for this 
competition. 

(b) Quality of Project Services (20 
points). The Secretary considers the 
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quality of the services to be provided by 
the proposed project. In determining the 
quality of the services to be provided by 
the proposed project, the Secretary 
considers the quality and sufficiency of 
strategies for ensuring equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented based on race, color, 
national origin, gender, age, or 
disability. In addition, the Secretary 
considers the following factors: 

(1) The likelihood that the services to 
be provided by the proposed project 
will lead to improvements in the 
achievement of students as measured 
against rigorous academic standards. 

(2) The extent to which the training or 


professional development services to be . 


provided by the proposed project are of 
sufficient quality, intensity, and 
duration to lead to improvements in 
practice among the recipients of those 
services. 

(c) Quality of the Management Plan 
(20 points). The Secretary considers the 
quality of the management plan for the 
proposed project. In determining the 
quality of the management plan for the 
proposed project, the Secretary 
considers the following factors: 

(1) The adequacy of the management 
plan to achieve the objectives of the 
proposed project on time and within 
budget, including clearly defined 
responsibilities, timelines, and 
milestones for accomplishing project 
tasks. 

(2) The extent to which the time 
commitments of the project director and 
other key project personnel are 
appropriate and adequate to meet the 
objectives of the proposed project. 

(d) Quality of the Project Evaluation 
(30 points). The Secretary considers the 
quality of the evaluation to be 
conducted of the proposed project. In 
determining the quality of the 
evaluation, the Secretary considers the 
following factors: 

(1) The extent to which the methods 
of evaluation include the use of 
objective performance measures that are 
clearly related to the intended outcomes 
of the project and will produce 
quantitative and qualitative data to the 
extent possible. 

(2) The extent to which the evaluation 
meets the reporting requirements of 
section 1705(f)(1) of the ESEA. 


_ Note: A strong evaluation plan should be 
included in the project narrative and should 
be used, as appropriate, to shape the 
development of the project from the 
beginning of the grant period. The plan 
should include benchmarks to monitor 
progress toward specific project objectives 
and also outcome measures to assess the - 


~ 


impact on teaching and learning or other 
important outcomes for project participants. 
More specifically, the plan should identify 
the individual or organization that has agreed 
to serve as evaluator for the project and 
describe the qualifications of that evaluator. 
The plan should describe the evaluation 
design, indicating: (1) What types of data will 
be collected; (2) when various types of data 
will be collected; (3) what methods will be 
used; (4) what instruments will be developed 
and when; (5) how the data will be analyzed; 
(6) when reports of results and outcomes will 
be available; and (7) how the applicant will 
use the information collected through the 
evaluation to monitor progress of the funded 
project and to provide accountability 
information both about success at the initial 
site and about effective strategies for 
replication in other settings. Applicants are 
encouraged to devote an appropriate level of 
resources to project evaluation. 


VI. Award Administration Information 


1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may also notify you 
informally. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section of this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section of 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

Grant Administration: Applicants 
approved for funding under this 
competition may be required to attend 
an annual Grants Administration 
meeting. The cost of attending this one- 
io three-day meeting may be paid from 
API program grant funds or State or 
local resources. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that meets the 
reporting requirements in section’. 
1705(f)(1) of the ESEA and provides the 
most current performance and financial 
expenditure information as specified by 
the Secretary in 34 CFR 75.118. For 
specific requirements on grantee. 
reporting, please go to http:// 
www.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 


4. Performance Measures: The 
Secretary has-developed five 
performance measures for assessing the 
effectiveness of the two Advanced 
Placement programs authorized under 
Title I, Part G of the ESEA. These 
measures are: 

(1) The number of advanced 
placement tests taken by low-income 
public school students nationally. 

(2) The number of advanced 
placement tests taken by Hispanic, 
Black,‘and Native American public 
school students nationally. 

(3) The number and percent of 
advanced placement tests passed by 
low-income public school students 
nationally. 

(4) The number of College Board and 
International Baccalaureate advanced 
placement tests taken in public high 
schools served by API grants, divided by 
the total number of juniors and seniors 
enrolled at such schools. 

(5) The cost per passage of an 
advanced placement test by a low- 
income public school student (i.e., 
amount provided for AP test fees 
divided by the total number of tests 
passed by low-income students). 


Note: Measure number 4 is applicable to 
the API program and should be addressed 
within the project objectives and outcomes 
for the grant. 


VII. Agency Contact 


For Further Information Contact: 
Madeline E. Baggett, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Room 3C153, Washington, DC 20202- 
6200. Telephone number: (202) 260— 
2502 or by e-mail: 
madeline.baggett@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1- 
800-877-8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the program contact person 
listed in this section. 


VIII. Other Information 


Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1- 
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888-293-6498; or in the Washington, 
DC, area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 


edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 


Access at: http://www.gpoaccess.gov/nara/ 
index.html. 


Dated: February 14, 2006. 
Henry L. Johnson, 


Assistant Secretary for Elementary and 
Secondary Education. 

[FR Doc. 06-1506 Filed 2-16-06; 8:45 am] 
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CUSTOMER SERVICE AND INFORMATION 


Federal Register/Code of Federal Regulations 


General Information, indexes and other finding 202-741-6000 
aids 

Laws 741-6000 
Presidential Documents 
Executive orders and proclamations 741-6000 
The United States Government Manual 741-6000 
Other Services 

Electronic and on-line services (voice) 741-6020 
Privacy Act Compilation 741-6064 
Public Laws Update Service (numbers, dates, etc.) 741-6043 
TTY for the deaf-and-hard-of-hearing 741-6086 


ELECTRONIC RESEARCH 
World Wide Web 


Full text of the daily Federal Register, CFR and other publications 
is located at: http:/Awww.gpoaccess.gov/nara/index.html 


Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access are located at: 
_http://www.archives.gov/federal _register/ 


E-mail 


FEDREGTOC-L (Federal Register Table of Contents LISTSERV) is 
an open e-mail service that provides subscribers with a digital 
form of the Federal Register Table of Contents. The digital form 
of the Federal Register Table of Contents includes HTML and | 
PDF links to the full text of each document. 

To join or leave, go to http:/Aistserv.access.gpo.gov and select 
Online mailing list archives, FEDREGTOC-L, Join or leave the list 
(or change settings); then follow the instructions. 

PENS (Public Law Electronic Notification Service) is an e-mail 
service that notifies subscribers of recently enacted laws. 

To subscribe, go to http:/Aistserv.gsa.gov/archives/publaws-l.html 


and select Join or leave the list (or change settings); then follow 
the instructions. 


FEDREGTOC-L and PENS are mailing lists only. We cannot 
respond to specific inquiries. 


Reference questions. Send questions and comments about the 
Federal Register system to: fedreg.info@nara.gov 


The Federal Register staff cannot interpret specific documents or 
regulations. 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT FEBRUARY 17, 
2006 


AGRICULTURE 
DEPARTMENT 
Rural Utilities Service 
Organization, functions, and 
authority delegations: 
Delegation of authority; 
revision; published 2-17- 
06 


ENVIRONMENTAL 

PROTECTION AGENCY 

Air pollutants, hazardous; 
national emission standards: 

Hazardous waste 
combustors; published 12- 
19-05 

Water programs: 

Oil pollution prevention; non- 
transportation-related 

“onshore facilities; 
published 2-17-06 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food. and Drug 
Administration 

Animal drugs, feeds, and 

‘related products: 

Estradiol benzoate; 
implantation or injectable 
dosage form; published 2- 
17-06 

INTERIOR DEPARTMENT 

Surface Mining Reclamation 

and Enforcement Office 

Permanent program and 
abandoned mine land 
reclamation plan 
submissions: 

Texas; published 2-17-06 
SOCIAL SECURITY 
ADMINISTRATION 
Social security benefits and 

supplemental security 

income: 

Federal old age, survivors, 
and disability insurance, 
and aged, blind, and 
disabled— 

Parties representation; 
recognition, 
disqualification, and 
reinstatement of 
representative; 
published 1-18-06 

TRANSPORTATION 

DEPARTMENT ; 

Federal Motor Carrier Safety 

Administration 

Motor vehicle safety 
standards: 


‘Commercial driver's license 
standards; school bus 
endorsement; published 1- 
18-06 

TRANSPORTATION 


DEPARTMENT 


Pipeline and Hazardous 
Materials Safety 
Administration 
Hazardous materials 
transportation: 

Civil and criminal penalties; 
guidelines; published 2- 
17-06 

TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

Private activity bonds; 
definition; published 12- 
19-05 

Private activity bonds; 
definition; correction; 
published 1-12-06 


RULES GOING INTO 
EFFECT FEBRUARY 20, 
2006 


HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 
Gulf of Alaska, Narrow 
Cape, Kodiak Island, AK; 
published 2-16-06 


COMMENTS DUE NEXT 


WEEK 


AGRICULTURE 

DEPARTMENT 

Agricultural Marketing 

Service 

Melons grown in— 

Texas; comments due by 2- 

21-06; published 12-22-05 
[FR 05-24339] - 


_AGRICULTURE 


DEPARTMENT 

Animal and Plant Health 

Inspection Service 

Plant-related quarantine, 
foreign: 

Fruits and vegetable 
importation; list; comments 
due by 2-21-06; published 
12-22-05 [FR E5-07690] 

AGRICULTURE 
DEPARTMENT 
Commodity Credit 
Corporation 
Export programs: 

Supplier Credit Guarantee 
Program; comments due 
by 2-23-06; published 1- 
24-06 [FR 06-00610] 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fish and seafood promotion: 

Species-specific seafood 
marketing councils; 
comments due by 2-23- 
06; published 1-24-06 [FR 
06-00666] 

Fishery conservation and 
management: 

West Coast States and 
Western Pacific 
fisheries— 

Guam longline fishing; 
prohibited area; 
comments due by 2-21- 
06; published 1-20-06 
[FR E6-00650] 

DEFENSE DEPARTMENT 

Acquisition regulations: 
Contract pricing and cost 

accounting standards; 

comments due by 2-21- 

06; published 12-20-05 

[FR 05-24219] 

Military justice: 

Criminal jurisdiction over 
civilians employed by or 
accompanying Armed 
Forces* outside U.S., and 
service and former service 
members; comments due 
by 2-21-06; published 12- 
22-05 [FR 05-23938] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air pollutants, hazardous; 
national emission standards: 
Portland cement 

manufacturing industry; . 

comments due by 2-23- 

06; published 1-9-06 [FR 

06-00157] 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 
Alabama; comments due by 

2-24-06; published 1-25- 

06 [FR E6-00907] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

Colorado; comments due by 
2-23-06; published 1-24- 
06 [FR 06-00630] 

Montana; comments due by 
2-23-06; published 1-24- 
06 [FR 06-00633] 

North Dakota; comments 
due by 2-23-06; published 
1-24-06 [FR 06-00628] 

Texas; comments due by 2- 
21-06; published 1-19-06 
[FR 06-00435] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 


Benzaldehyde, etc.; 
comments due by 2-21- 
06; published 12-23-05 
[FR E5-07693] 

Difenoconazole, etc.; 
comments due by 2-21- 
06; published 12-21-05 
[FR 05-24322] 

Solid waste: 

State municipal solid waste 
landfill permit programs— 
Maine; comments due by 

2-23-06; published 1-24- 
06 [FR 06-00627] 
Maine; comments due by 
2-23-06; published 1-24- 
06 [FR 06-00626] 
Water pollution control: 


National Pollutant Discharge 
Elimination System— 
Storm water discharges 

for oil and gas 
exploration, production, 
processing, or treatment 
operations, or 
transmission facilities; 
comments due by 2-21- 
06; published 1-6-06 
[FR E6-00036] 


FEDERAL 
COMMUNICATIONS 
COMMISSION 


Common carrier services: 
Individuals with hearing and 
speech disabilities; 
telecommunications relay 
services and speech-to- 
speech services; 
comments due by 2-22- 
06; published 2-1-06 [FR 
E6-01368] 
Practice and procedure: 
Benefits reserved for 
designated entities; 
competitive bidding rules 
and procedures; 
comments due by 2-24- 
06; published 2-10-06 [FR 
06-01290] 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Energy Employees 
Occupational Illness 
Compensation Program Act: 
Special Exposure Cohort; 
employee classes 
designation as members; 
procedures; comments 
due by 2-21-06; published 
12-22-05 [FR 05-24358] 
HOMELAND SECURITY 
DEPARTMENT 


Coast Guard 
Drawbridge operations: 
Florida; comments due by 
2-21-06; published 12-21- 
05 [FR E5-07631] 
Organization, functions, and 
authority delegations: 
Marine Safety Center; 
address change; 
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comments due by 2-21- 

06; published 12-21-05 

[FR 05-24319] 

Regattas and marine parades: 

VYC Fleet Parade; 
comments due by 2-21- 
06; published 1-19-06 [FR 
E6-00584] 

HOUSING AND URBAN 

DEVELOPMENT 

DEPARTMENT 

Community development block 
grants: 

Job-pirating activities; block 
grant assistance use 
prohibition; comments due 
by 2-21-06; published 12- 
23-05 [FR 05-24428] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Critical habitat 
designations— 

Spikedace and loach 
minnow; comments due 
by 2-21-06; published 
12-20-05 [FR 05-23999] 

NATIONAL CREDIT UNION 
ADMINISTRATION 
Credit unions: : 

Indirect vehicle loans; third- 
party servicing; comments 
due by 2-21-06; published 
12-21-05 [FR E5-07584] 

NUCLEAR REGULATORY 

COMMISSION 

Plants and materials; physical 
protection: 

Design basis threat; 
‘comments due by 2-22- 
06; published 1-24-06 [FR 
06-00676] 


PERSONNEL MANAGEMENT 
OFFICE 
Administrative Law Judge 

Program; revision; 

comments due by 2-21-06; 

published 12-21-05 [FR 05- 

24286] 

SECURITIES AND 
EXCHANGE COMMISSION 
Securities: 

Tender offer best-price rule; 
amendments; comments 
due by 2-21-06; published 
12-22-05 [FR 05-24359] 

SMALL BUSINESS 
ADMINISTRATION 
Loan programs: 

Business loans and 
development company 
loans; liquidation and 
litigation procedures; 
comments due by 2-24- 
06; published 1-25-06 [FR 
E6-00881] 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Airworthiness directives: 
Aerospatiale; comments due 

by 2-21-06; published 1- 

19-06 [FR E6-00533] 

Airbus; comments due by 2- 
21-06; published 1-19-06 
[FR E6-00532] 

Boeing; comments due by 
2-21-06; published 11-23- 
05 [FR 05-23153] 

Empresa Brasileira de 
Aeronautica S.A. 
(EMBRAER); comments 
due by 2-24-06; published 
1-25-06 [FR E6-00901] 

Fokker; comments due by 
2-23-06; published 1-24- 
06 [FR E6-00795] 


Area navigation routes; 
comments due by 2-23-06; 
published 1-9-06 [FR E6- 
00068] ~ 

Class E airspace; comments 
due by 2-21-06; published 
1-6-06 [FR 06-00097] . 

VOR Federal airways; 
comments due by 2-23-06; 
published 1-9-06 [FR E6- 
00069] 

TREASURY DEPARTMENT 

Internal Revenue Service 

Income taxes: 

Corporate estimated tax; 
comments due by 2-22- 
06; published 12-12-05 
[FR 05-23872] 

VETERANS AFFAIRS 

DEPARTMENT 

Legal services, General 
Counsel, and miscellaneous 
claims: 

Service organization 
representatives and 
agents; accreditation; 
comments due by 2-21- 
06; published 12-23-05 
[FR E5-07759] 


Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


H.R. 4636/P.L. 109-173 


Federal Deposit Insurance 
Reform Conforming 
Amendments Act of 2005 
(Feb. 15, 2006) 


Last List February 15, 2006 


Public Laws Electronic 
Notification Service 
(PENS) 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741- 
6043. This list is also 
available online at http:// 
www.archives.gov/federal- 
register/laws.html. 


The text of laws is not 
published in the Federal 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-!.html 


Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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The authentic text behind the news... 


Weekly Compilation of 


Presidential 


The Weekly 
Compilation of 


Monday, January 13, 1997 
Volume 33—Numiber 2 


Presidential = 
Documents 


This unique service provides up- The Weekly Compilation carries a digest of other Presidential 


to-date information on Presidential Monday dateline and covers mate- activities and White House 
policies and announcements. It rials released during the announcements. Indexes are 
contains the full text of the preceding week. Each issue published quarterly. 

President's public speeches, includes a Table of Contents, lists 

statements, messages to of acts approved by the President, Published by the Office of the 
Congress, news conferences, and nominations submitted to the Federal Register, National 
other Presidential materials Senate, a checklist of White Archives and Records 


released by the White House. House press releases, and a Administration. 


Superintendent of Documents Subscription Order Form 


Charge your order. 
it’s Easy! 
Order Processing Code: 


* 5420 To fax your orders (202) 512-2250 


- Phone your orders (202) 512-1800 
& YES, please enter one year subscriptions for the Weekly Compilation of Presidential Documents (PD) so I can 
keep up to date on Presidential activities. 


& $133.00 Per Year 
The total cost of my order is $ ________. Price includes regular domestic postage and handling and is subject to change. 
International customers please add 25%. 


Please Choose Method of Payment: 


Company or personal name ’ (Please type or print) mJ Check Payable to the Superintendent of Documents 
GPO Deposit Account ae 
Additional address/attention line 
VISA MasterCard Account 
Street address | | | | | | | {| | | | F 
Thank you for 
City, State, ZIP code card expiration date your order! 


Daytime phone including area code Authorizing signature 74 


Purchase order number (optional) Mail To: Superintendent of Documents 


PO. Box 371954, Pittsburgh, PA 15250-7954 


YES NO 
May we make your name/address available to other mailers? 
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through 
GPO Access 


A Service of the U.S. Government Printing Office 


Federal Register 


Updated Daily by 6 a.m. ET 


Easy, Convenient, 
FREE 


Free public connections to the online . ; 
Federal Register are available through the tad 
GPO Access service. 


To connect over the World Wide Web, “e .electronically! 
go to the Superintendent of 
Documents’ homepage at 
http://www.gpoaccess.gov/nara 


For further information, contact the GPO Access User Support Team: 


Voice: (202) 512-1530 (7 a.m. to 5 p.m. Eastern time). 
Fax: (202) 512-1262 (24 hours a day, 7 days a week). 
Internet E-Mail: gpoaccess @ gpo.gov 
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